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Branch  v.  Wiseman. 


Replevin. — Pleading'. — Evidence, — Partnership. — In  an  action  for  the  recov- 
ery of  the  possession  of  personal  property,  the  defendant  may,  under  an 
answer  of  general  denial,  prove  that  he  is  a  constable  and  holds  the 
property  as  such  by  virtue  of  a  levy  made  thereon  by  him  under  an  exe- 
cution in  his  hands  issued  on  a  judgment  against  a  third  person,  and 
that  the  property  is  owned  by  the  plaintiff  and  such  third  person  jointly 
as  partners;  and  under  such  facts  the  plaintiff  cannot  recover. 

Same. — Fofm  of  Verdict  and  Judgment. — The  plaintiff  in  an  action  for  the 
recovery  of  the  possession  of  personal  property  cannot  complain  of  a  ver- 
dict and  judgment  against  him  therein  because  they  do  not  provide  for  a 
return  of  the  property  taken  under  the  writ. 

From  the  Hamilton  Circuit  Court. 

J.  W,  Evans  and  R,  R.  Stephensorij  for  appellant. 

T.  J,  Kane  and  A.  F,  Shirts,  for  appellee. 

BiDDLE,  C.  J. — Replevin  by  appellant  against  the  appellee 
for  forty-three  hogs.  A  demurrer  was  overruled  to  the  com- 
plaint, and  exception  taken,  but  it  is  so  plainly  good  that 
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we  need  not  notice  it  &rther  or  more  particularly.  The 
property  was  replevied  and  delivered  to  the  appellant.  The 
appellee  answered  by  a  general  denial. 

A  trial  by  jury  was  had,  and  a  verdict  rendered  in  the  fol- 
lowing words : 

"  We,  the  jury,  find  for  the  defendant,  and  that  the  prop- 
erty levied  upon  by  him  was  of  the  value  of  forty-one  dol- 
lars, and  that  he  is  damaged  in  the  sum  of  twenty-five 
dollars.'' 

Proper  motions,  exceptions,  and  appeal  bring  the  case 
before  us. 

During  the  trial,  the  appellee,  over  objection  and  excep- 
tion, introduced  to  the  jury  a  judgment  rendered  by  a  jus- 
tice of  the  i)eace  against  Michael  Mara  and  A.  McKenzie,  in 
favor  of  William  Stephens,  an  execution  issued  thereon  and 
delivered  to  appellee,  a  constable,  a  levy  made  thereby  on 
the  interest  of  Michael  Mara  in  the  hogs  in  suit,  and  pos- 
se&sion  taken  under  the  levy;  also,  evidence  tending  to 
show  that  appellee  was  a  constable,  and  that  the  hogs  were 
owned  by  the  appellant  and  Micliael  Mara  as  equal  partners. 
The  appellant  thinks,  because  there  was  no  special  answer 
setting  up  these  facts,  that  the  evidence  was  improperly 
admitted.  We  are  of  a  different  opinion.  Under  a  general 
denial,  a  defendant  in  replevin  may  show  title  in  a  third  per- 
son, or  introduce  any  competent  evidence  tending  to  prove 
that  the  title  is  not  in  the  plaintiff.  Noble  v.  Epperly,  6  Ind. 
414;  Davis  v.  Warfield,  38  Ind.  461;  Kennedy  v.  Shaw,  38 
Ind.  474;  Thompson  v.  Sweetser,  43  Ind.  312;  Sparks  v. 
Heritage,  45  Ind.  66. 

The  plaintiff  in  replevin  must  recover  on  the  strength  of 
his  own  title,  with  the  right  to  immediate  possession,  and 
not  upon  the  weakness  of  the  defendant's  title  or  right  to 
possession.  Proof  of  a  joint  ownership  of  the  plaintiff  with 
the  defendant  as  partners  is  not  sufficient.  Noble  v.  Epperly, 
6  Ind.  414. 

Whatever  property  Mara  had  in  the  hogs  levied  on  by  the 
appellee  as  constable,  was  a  sufficient  qualified  property  in 
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him  to  defeat  the  claim  of  the  appellant  in  the  same  hogs,  as 
partner  of  Mara.  In  an  action  against  one  of  the  partners^ 
the  officer  must  seize  all  the  goods,  because  the  moieties  are 
undivided,  for  if  he  seize  but  a  moiety  and  sell  that,  the 
other  partners  will  have  a  right  to  a  moiety  of  that  moiety. 
He  must  seize  the  entire  leviable  property  of  the  co-part- 
nership. He  must  take  and  retain  custody  of  the  property, 
for  in  no  other  way  can  he  legally  execute  the  writ  and  sell 
as  much  of  the  interest  of  his  judgment  debtor  as  may  be 
sufficient  to  satisfy  the  execution.  Such  seizure  of  the  whole 
of  the  co-partnership  property  arises  from  the  necessity  of 
the  case,  just  the  same  as  if  the  party  purchases  an  indi- 
vidual interest  in  the  chattel  that  is  indivisible.  He  cannot 
in  any  other  way  take  possession  of  the  whole.  Burgees  v. 
At^ns,  5  Blackf.  337;  Heydon  v.  Heydon,  1  Salkeld,  392; 
Shaver  v.  White,  6  Munford,  110;  Skipp  v.  Hamtood,  2 
Swanston,  586 ;  Johnson  v.  Evans,  7  Man.  &  G.  240 ;  Scrug^ 
ham  V.  Carter,  12  Wend.  131 ;  Mersereau  v.  Norton,  15 
Johns.  179;  Moore  v.  Sample,  3  Alabama,  .319;  Walsh  v. 
Adams,  3  Denio,  125;  Jones  v.  Thompson,  12  Cal.  191 ;  Rem" 
mngton  v.  Cady,  10  Conn.  44;  Whitney  v.  Ladd,  10  Ver- 
mont, 165;  Goll  V.  Hinton,  8  Abbott  Pr.  120;  Jatnes  v. 
Stratton,  32  111.  202;  PhUlips  v.  Cook,  24  Wend.  389;  San- 
dtrs  V.  Young,  31  Miss.  Ill;  White  v.  Jones,  38  111.159; 
Mowbray  v.  Lawrence,  13  Abbott  Pr.  317;  McPhersonv. 
Pemberton,  1  Jones,  N.  C.  378;  Bernal  v.  Hovious,  17  Cal. 
541 ;  Waldman  v.  Broder,  10  Cal.  378 ;  Hardy  v.  Donellan, 
33  Ind.  501. 

In  replevin,  a  qualified  property  in  the  defendant  as  bailee 
is  sufficient  to  defeat  the  plaintiff  who  has  the  general  prop- 
erty in  the  same  thing,  unless  he  has  the  immediate  right  of 
possession  as  against  the  defendant,  though  the  plaintiff  is 
the  bailor.     Darter  v.  Brown,  48  Ind.  395. 

The  appellant  also  complains  of  certain  instructions  given 
and  refused  by  the  court.  Upon  a  casual  reading,  we  do  not 
perceive  that  they  are  erroneous;  but  from  the  evidence, 
which  is  all  before  us,  it  is  verj'  clear  that  the  appellant  had 
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no  right  to  recover,  and  therefore  very  plain  that  the  instruc- 
tions have  not  injured  him. 

The  forms  of  the  verdict  and  judgment  are  also  complained 
of,  because  they  neither  find  nor  adjudge  a  return  of  the  prop- 
erty. If  this  be  an  error,  it  is  not  one  of  which  the  appel- 
lant can  complain. 

The  judgment  is  affirmed. 


The  Morton  Gravel  Road  Co.  v.  Wysong. 

Supreme  Coxjkt, ^/urisdiction, — Amount  in  Controversy, — Where  the  amount 
sued  for  before  a  justice  of  the  peace  is  more  than  ten  dollars,  and  the 
judgment  is  for  the  defendant,  and  the  plaintiff  appeals  to  the  Supreme 
Court,  the  amount  in  controversy  is  the  amount  of  the  plaintiff's  claim, 
and  the  court  will  have  jurisdiction. 

Jurisdiction.— ^ttj//V^  of  the  Peace, — The  jurisdiction  of  a  justice  of  the 
peace  in  an  action  by  a  gravel  road  company  to  recover  tolls,  and  also  for 
a  penalty  prescribed  by  the  by-laws  of  the  company,  is  governed  by  the 
general  law  prescribing  the  jurisdiction  of  justices,  and  the  action  must  be 
brought  in  the  township  where  the  defendant  resides,  if  there  is  a  compe- 
tent justice  residing  therein. 

Practice. — New  Trial, — Finding  against  a  plaintiff  in  bar,  after  having 
found  against  him  on  a  plea  to  the  jurisdiction,  is  not  a  reason  for  a  new 
trial. 

Same. — Abatement. — Where  there  are  issues  in  abatement  and  also  in  bar 
in  the  same  action,  and  both  are  found  for  the  defendant,  judgment 
should  be  rendered  exclusively  on  the  issues  in  abatement,  and  not  on 
those  in  bar. 

Corporation. — By-Laws. — The  power  to  make  by-laws  resides  in  the  mem- 
bers of  a  corporation  at  large^jvhere  there  is  no  law  or  usage  to  the  con- 
trary. 

Same. — A  by-law  enacted  by  the  directors  of  a  gravel  road  company,  regu- 
lating the  payment  of  tolls  and  prescribing  a  penalty  for  violation  of  the 
by-law,  is  invalid. 

Gravel  Road. — Liability  for  Toll, — A  person  who  travels  on  a  gravel  road, 
between  toll-gates,  who  does  not  reside  on  or  near  the  line  of  the  road, 
and  who  at  the  time  is  not  passing  thereon  about  his  premises  for  com- 
mon and  ordinary  business,  is  liable  for  toll  on  demand  being  made  for 
the  same,  though  he  does  not  pass  through  a  toll-gate. 
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From  the  Putnam  Circuit  Court. 

Jf.  A.  Moore  and  G.  C.  Moore,  for  appellant. 

2).  E,  WiUianison  and  A.  Diiggy,  for  appellee. 

Downey,  J. — A  tnotion  is  made  in  this  ease  by  the  appel- 
lee to  dismiss  the  appeal  for  want  of  jurisdiction.  The 
amount  for  which  the  action  was  commenced  was  thirty-one 
dollars,  and  the  action  originated  before  a  justice  of  the  peace. 
The  judgment  before  the  justice  was  for  three  dollars  and 
twelve  cents.  On  appeal,  in  the  circuit  court,  judgment 
was  rendered  for  the  defendant.  In  actions  originating 
before  a  justice  of  the  peace  or  mayor  of  a  city,  this  court  has 
no  jurisdiction,  where  the  amount  in  controversy,  exclusive 
of  interest  and  costs,  does  not  exceed  ten  dollars.  2  G.  &  H. 
269,  sec.  550.  Where  the  plaintiff^s  claim  is  for  more  than 
ten  dollars,  whatever  may  have  been  the  judgment  of  the 
justice  of  the  peace,. and  his  recovery  on  appeal  to  the  cir- 
cuit court  does  not  exceed  ten  dollars,  it  seems  to  have  been 
held  that  this  court  has  no  jurisdiction.  In  such  cases  the 
amount  of  the  judgment  on  appeal,  in  the  circuit  court,  is 
held  to  be  the  amount  in  contioversy  here.  Bowers  v.  The 
Town  ofElwoody  45  Ind.  234;  Moffiti  v.  WiUoriy  44  Ind.  476; 
Jones  V.  Yetnmriy  6  Ind.  46;  Reed  v.  Sering,  7  Blackf.  135; 
Trippy.  Elliott,  5  Blackf  168;  Quigley  v.  Gty  of  Aurora,  50 
Ind.  28.  But  what  is  the  rule  where  the  amount  sued  for 
before  the  justice,  etc.,  is  more  than  ten  dollars,  where  the 
judgment  before  the  justice  is  for  the  plaintiff,  and  on  appeal 
to  the  circuit  court,  the  judgment  is  for  the  defendant,  and 
the  plaintiff  appeals  to  this  court  ?  What  is  the  amount  in 
controversy,  in  this  court,  in  such  a  case  ? 

In  Webb  v.  Thorpe,  12  Ind.  451,  it  does  not  appear  what 
the  amount  of  the  plaintiff's  claim  was  before  the  justice  of 
the  peace. 

In  Bogart  v.  The  City  of  New  Albany,  1  Ind.  38,  the 
point  was  ruled  against  the  jurisdiction  of  the  court.  The 
learned  judge  who  wrote  the  opinion  says: 

"In  the  case  before  us,  though  the  plaintiff  claims  more 
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than  twenty  dollars  in  her  declaration,  yet  she  recovered  but 
ten,  and  with  that  amount  she  is  content.  The  defendant 
claims  the  allowance  of  no  set-oft'  rejected  below,  and  only 
seeks  in  this  court  to  obtain  a  decision  that  shall  relieve 
him  from  the  payment  of  the  judgment  often  dollars.  This 
amount  does  not  give  us  jurisdiction,  and  the  writ  of  error 
must  be  dismissed.'^  Yet  this  case  is  cited  as  authority  in 
the  case  in  12  Indiana.  It  was  clearly  a  case  not  at  all  in 
point. 

In  Beach  v.  Livergood,  15  Ind.  496,  the  amount  claimed 
before  the  justice  of  the  peace  by  the  plaintifi^  was  twenty- 
five  dollars,  and  the  plaintiff*  had  judgment  there  for  one  dol- 
lar and  seventy -five  cents.  On  appeal  to  the  common  pleas, 
that  court  dismissed  the  action,  and  the  plaintiff*  appealed  to 
this  court. 

In  his  opinion,  Hanna,  J.,  said :  "  Here  the  amount  sued 
for  exceeds  ten  dollars.  The  recovery  below,  after  an 
appeal,  did  not  limit  the  plaintiff^  to  the  sum  so  recovered;  but 
if  he  had  recovered  judgment  in  the  Court  of  Common  Pleas, 
it  might  have  been  for  the  amount  so  demanded:  so  that 
amount  was  really  in  controversy."  Believing  this  to  be 
the  correct  rule  in  such  cases,  we  follow  it,  and  overrule  the 
motion  to  dismiss  the  appeal. 

The  action  was  to  recover  for  tolls  for  the  use  of  the  plain- 
tiff*'s  road  by  the  defendant,  and  also  the  amount  of  a  penalty 
prescribed  by  a  by-law  of  the  plaintiff*,  which  it  was  alleged 
the  defendant  had  violated.  The  action  was  not  commenced 
in  the  township  of  the  county  in  which  the  defendant  resided, 
but  was  commenced  before  a  justice  of  the  peace  of  Kussell 
township,  while  the  defendant  resided  in  Clinton  township, 
and  there  was  a  competent  justice  in  this  township.  The 
defendant  made  de&ult  before  the  justice  of  the  peace. 

In  the  circuit  court,  the  cause  was  tried  upon  an  agreed 
statement  of  fects,  and  there  was  a  finding  for  the  defendant, 
both  on  the  matter  relating  to  the  jurisdiction  of  the  justice, 
and  also  on  that  relating  to  the  matter  in  bar  of  the  action. 
The  plaintiff*  moved  the  court  for  a  new  trial,  which  motion 
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was  overruled^  and  there  was  judgment  for  the  defendant, 
that  the  plaintiff  take  nothing  by  his  action,  and  that  the 
defendant  recover  ol  him  his  costs,  etc. 

The  question,  so  iar  as  it  relates  to  the  jurisdiction  of  the 
justice  of  the  peace,  depends  upon  the  following  statutes: 

Section  17  of  the  Plank  Road  Law,  under  which  the 
plaintiff  claims  to  have  organized,  gives  the  company  rem- 
edy by  "an  action  of  debt  before  any  justice  of  the  peace  of 
the  county  where  the  offender  may  be  found,"  for  the  penalty 
given  by  that  section.  This  law  was  approved  May  12th, 
1852,  and  by  an  emergency  clause  went  into  force  at  that 
date. 

The  act  relating  to  the  jurisdiction,  etc.,  of  justices  of  the 
peace,  2  G.  &  H.  576,  was  approved  on  the  9th  day  of  June, 
1852,  and  having  no  emergency  clause,  did  not,  probably,  go 
into  force  until  the  general  distribution  of  the  revised  statutes 
of  1852.  The  ninth  section  of  this  act  provides  that  the  juris- 
diction of  justices  in  civil  cases  shall,  unlet^s  otherwise  pro- 
vided by  law,  be  limited  to  their  townships  respectively. 

Section  13,  as  amended  in  1861,  is  as  follows:  '"No 
person  who  is  a  resident  of  any  township  in  this  State  shall 
be  sued  out  of  said  township,  except  as  specified  in  the  above 
mentioned  acts,  unless  said  suit  is  commenced  by  a  capias  ad 
respandenduniy  or  when  there  shall  be  no  justice  competent  to 
act  in  such  township." 

The  action  for  recovery  of  tolls,  or  for  the  statutory  penalty 
for  not  paying  the  same,  is  a  civil  action,  and  must  be  gov- 
erned by  the  rules  applicable  in  other  civil  actions.  If  it  be 
conceded  that  the  legislature  may  make  different  rules  gov- 
erning the  territorial  jurisdiction  of  justices  of  the  peace,  in 
cases  of  this  kind,  from  that  which  prevails  generally  in 
other  cases,  still  it  appears  to  us  that  the  sections  referred  to 
in  the  act  relating  to  the  jurisdiction  of  justices  of  the  peace, 
being  later  than  that  part  of  the  plank  road  law  in  question, 
must  govern  the  case. 

It  was  urged,  as  a  reason  for  a  new  trial,  that  the  court 
had  erred  in  finding  against  the  plaintiff  in  bar,  after  finding 
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against  him  on  the  question  of  jurisdiction.  Had  this  ques- 
tion been  presented^  in  some  other  form,  it  might  have  been 
urged  here  with  better  success.  But  we  cannot  regard  it  as 
any  reason  for  a  new  trial.  It  should,  probably,  have  been 
presented  as  a  motion  in  arrest  of  that  part  of  the  judgment 
in  bar.  Where  there  are  issues  in  abatement  and  also  in  bar 
in  the  same  action,  and  both  are  found  for  the  defendant,  it 
seems  to  us  now  that  judgment  should  be  rendered  exclu- 
sively on  the  issues  in  abatement,  and  not  on  those  in  bar. 

The  remaining  question  has  reference  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding  of  the  court  against  the 
plaintiff  in  bar  of  the  action.  The  caae  was  tried  upon  an 
agreed  statement  of  &cts,  as  follows : 

"  To  fitcilitate  a  trial  in  this  cause,  the  parties  submit  the 
same  on  the  following  agreed  statement  of  facts,  as  evidence 
herein :  The  defendant,  Wysong,  is  a  resident  of  Clinton 
township,  Putnam  county,  Indiana,  and  there  is  in  that  town- 
ship a  justice  competent  to  act  and  try  this  cause.  This  case 
was  commenced  and  heard  and  tried  below  before  a  justice  of 
Kussell  township,  the  defendant  being  served  with  process 
and  making  de&ult  in  said  cause.  The  plaintiff  is  a  corpo- 
ration duly  organized,  and  has  built  and  maintained  and  con- 
trols a  gravel  road  from  the  point  in  said  county  at  or  near 
the  northwest  corner  of  section  eight,  township  fifteen,  range 
four  west,  where  the  Danville  and  Rockville  road  crosses 
the  Greencastle  and  Crawfordsville  gravel  road,  westward  on 
the  line  and  bed  of  the  Danville  and  Rockville  road  to  the 
point  on  the  line  between  the  counties  of  Putnam  and  Parke  , 
where  said  Danville  and  Rockville  road  crosses  said  line. 
Said  road  is  in  repair  and  being  operated.  The  plaintiff  has  a 
toll-house  at  the  town  of  Morton,  on  their  said  road.  This 
toll-house  is  situated  immediately  south  of  the  gravel  road, 
on  the  line  thereof,  and  immediately  east  of  the  Greencastle 
and  Russell ville  road,  which  at  this  point  crosses  said  gravel 
road.  Diagonally  across  the  gravel  road  northwest  firom  said 
toll-house  is  a  country  store.  At  the  toll-house  plaintiff  has 
a  toll-gate  across  the  road.     Also  at  the  west  of  the  town 
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plaintiff  has  a  &1I  across  the  road.     At  said  toll-house  are 
kept  posted  up  the  rates  of  toll  and  the  mles,  ordinances/and 
by-laws  of  the  company,  for  the  control,  management,  and 
government  of  the  road.     The  company  has  passed,  and  the 
same  is  duly  recorded    among  the  company  records   and 
kept  posted  at  said  toll-house,  a  by-law  and  ordinance,  a  copy 
of  which  is  made  part  of  the  agreement.     The  defendant, 
Wysong,  lives  west  of  said  town  of  Morton,  near  the  line  of 
plaintiff's  road,  and  in  going  to  and  returning  from  said 
store,  uses  and  travels  over  one  mile  of  said  road,  but  does 
not  pass  said  gate,  making  two  miles  going  to  and  returning 
from  Morton.     Before  the  commencement  of  this  suit,  the 
defendant,  Wysong,  on  four  distinct  occasions  in  the  year 
1873,  travelled  over  said  mile  of  road  with  one  horse,  defend- 
ant being  a  horseback,  but  did  not  either  time  pass  through 
said  gate  at  the  said  toll-house.     On  each  of  said  occasions, 
the  agent  of  plaintiff,  keeper  of  the  gate,  demanded  of  defend- 
ant toll  for  use  of  said  road,  which  he  refused  to  pay,  and 
stated  ,to  plaintiff's  agent  and  to  J.  C.  McNorton  that  he 
would  not  pay  said  toll  until  compelled  by  law.     Plaintiff's 
rates  of  toll  are  as  follows."     Here  is  stated  the  rates  of  toll, 
and,  among  others,  for  every  horse  and  rider,  one  and  a  half 
cents  per  mile.  "And  toll,  at  said  rate,  for  one  horse  and 
rider  was  demanded  each  fime  and  refused ;    but  on  neither 
of  said  occasions  had  defendant  passed  through  the  gate  at 
the  toll-house  aforesaid,  plaintiff's  demand  for  toll  being  for 
use  of  said  road  between  the  gates  thereon.     The  defendant 
does  not  own  .any  land  on  said  gravel  road,  nor  does  he  reside 
thereon.     His  lands  and  where  he  resides  are  at  no  point 
nearer  than  half  a  mile  of  said  road,  and  are  at  least  a  mile 
and  a  half  from  said  toll-gate.     Defendant  did  not  at  any 
time  report  amount  of  his  tolls  at  the  gate,  nor  on  either  of 
said  occasions  did  he  pass  through  any  gate  on  said  road,  but 
passed  over  one  mile  of  said  road  to  said  store  and  return." 
The  ordinance  or  by-law  referred  to  in  the  agreement  of 
fiicts  is  as  follows :     "  Be  it  ordained  by  the  directors  of  the 
Morton  Gravel  Road  Company,  that  each  and  every  j)erson 
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who  travels  on  or  uses  the  said  company's  road^  or  any  part 
thereof,  without  passing  through  any  gate  or  gates  thereon, 
are  and  shall  be  liable  to  said  company  for  tolls  on  animals 
and  vehicles  at  the  same  rate  and  in  the  same  manner  as  per- 
sons who  travel  on  said  road  and  pass  through  the  gate  or 
gates  thereon ;  and  every  person  so  using  said  road,  or  any 
part  thereof,  without  passing  the  said  gate  or  gates,  shall  be 
and  hereby  are  required  to  keep  correct  accounts  of  time  and 
distance  travelled,  and  the  kind  and  number  of  vehicles  and 
animals,  and  report  and  pay  the  toll  for  same  to  the  com- 
pany at  the  most  convenient  gate :  Provided^  that  this  ordi- 
nance shall  not  apply  to  persons  residing  on  or  near  said  road 
who  use  the  same  about  their  premises  between  the  gates 
thereon  for  common  and  ordinary  purposes. 

"Any  person  violating  this  ordinance,  or  any  provision 
thereof,  shall  forfeit  and  pay  to  said  company  the  sum  of 
three  dollars,  to  be  recovered  as  by  law  authorized." 

By  the  fifteenth  section  of  the  act,  as  amended  in  1853,  such 
companies  have  power  to  make,  enact,  and  publish  any  and 
all  ordinances  and  by-laws  which  they  may  deem  proper,  not 
inconsistent  with  the  laws  of  this  State,  in  order  to  regulate 
the  travel  upon  such  road,  and  the  rules  to  be  observed  by 
persons  in  meeting  or  passing  with  teams  and  vehicles,  and 
all  other  matters,  including  the  time  and  place  of  holding 
elections.  Such  rules,  as  well  as  toll-rates,  shall  be  placed 
in  ftiU  view,  in  legible  and  large  letters  upon  each  toll-house 
of  the  company. 

Any  person  violating  any  ordinance  or  by-law  made  by 
such  company  shall  forfeit  and  pay  to  such  company  any  sum 
not  exceeding  one  hundred  dollars,  to  be  sued  for  and  col- 
lected by  such  company,  in  an  action  of  debt,  before  any  jus- 
tice of  the  peace  of  the  .county  where  the  oflFender  may  be 
found. 

The  seventeenth  section  of  the  act  reads  as  follows :  "  If  any 
person  or  persons  using  any  part  of  such  road  shall,  with 
intent  to  defraud  such  company,  pass  through  any  private 
gate  or  bars  or  along  any  other  grounds  near  said  road,  to 
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avoid  any  toll-gate,  or  shall  make  any  untrue  statement  as  to 
the  distance  he  or  they  may  have  travelled  or  intend  to  travel 
on  the  road,  or  shall  practii'e  any  fraudulent  means  and 
thereby  lessen  or  avoid  the  payments  of  tolls,  or  shall  refuse 
to  pay  the  toll  he  is  bound  by  law  to  pay,  or  shall  run  by  the 
gate  without  paying  his  toll,  with  intent  to  defraud  the  com- 
pany, or  if  any  person  or  persons  shall  haul  upon  any  part  of 
such  road  leading  to  any  j)oint  or  points  to  which  he  or  they 
may  be  hauling,  and  shall  j)aKs  through  or  along  any  other 
road  or  roads  to  get  to  such  jx)int  or  points  without  first  paying 
his  or  their  toll,  with  intent  to  defraud  such  company,  each  and 
^verj-  person  concerned  in  such  fraudulent  practice  shall,  for 
«ver}'  .such  offence,  forfeit  and  pay  to  such  company  three  dol- 
lars, which  shall  be  recovered  in  the  name  of  the  company  in 
an  action  of  debt  before  any  justice  of  the  peace  of  the  county 
^^here  the  offender  may  be  found  :  Provided,  nothing  herein 
contained  shall  prevent  persons  residing  in  or  near  the  line 
of  said  road  from  passing  thereon  between  the  gates,  about 
their  premises,  for  common  and  ordinary  business." 

Section  13  of  the  act,  as  amended  in  I800,  reads  as  follows : 
"Whenever  three  consecutive  miles  of  such  road  shall  have 
been  completed,  or  if  the  whole  of  said  road  shall  be  less 
than  three  miles  in  length,  then,  in  such  case,  when  the 
whole  of  such  road  shall  be  completed,  the  directors  of  such 
company  may  erect  toll-gates,  at  such  points  and  at  such  dis- 
tances from  each  other  as  they  may  deem  it  proper,  and  exact 
toll  from  persons  travelling  on  the  road,  and  the  tariff'  of  tolls 
shall  not  exceed  the  following  rates."  Here  follows  the 
tariff*  of  tolls. 

With  reference  to  the  by-law  of  this  corjwration,  set  out 
in  the  agreement  of  fiicts,  it  may  be  remarked,  that  it  was 
passed  or  adopted  by  the  directors  of  the  corporation,  and 
not  by  the  company,  and  the  question  arises,  therefore,  whether 
the  directors  could  legally  pass  the  by-law,  supposing  it  to  be 
one  which  in  other  respects  might  be  legally  enacted.  The 
fifteenth  section,  to  which  we  have  already  referred,  gives  the 
power  to  make  by-laws  to  the  company.     Its  language  is, 
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"  Such  company  may  fill  all  vacancies  occurring  in  their 
board  of  directors,  by  resignation  or  otherwise,  by  the 
remaining  directors,  at  any  of  their  meetings,  and  may 
make,  enact,  and  publish  any  and  all  ordinances  and  by-laws 
which  they  may  deem  proper,"  etc.  While  the  company 
may  fill  vacancies  by  the  remaining  directors,  the  directors 
are  not  empowered  to  enact  by-laws.  ThLs  must  be  done 
by  the  corporators,  or  company.  Omitting  the  part  of 
the  language  quoted  which  relates  to  filling  vacancies, 
the  remaining  part  reads  as  follows :  "  Such  company  may 
*  *  *  *  make,  enact,  and  publish  any  and  all  ordinances 
and  by-laws,"  etc. 

This  is  in  conformity  to  the  statute  on  the  subject,  entitled 
"  an  act  establishing  general  provisions  respecting  corpfora- 
tions,"  1  G.  &  H.  267,  sec.  %  of  which  provides  that  "  corpo- 
rations shall,  where  no  other  provision  is  specially  made,  be 
capable,  in  their  corporate  name,  *  *  *  *  to  make 
necessary  by-laws,"  etc. 

The  power  to  make  by-laws  resides  in  the  members  of  the 
corporation  at  large,  where  there  is  no  law  or  valid  usage  to 
the  contrary. 

In  Angell  &  Ames  on  Corp.,  sec.  327,  it  is  said  :  "  Unless  by 
the  charter,  or  some  general  statute  to  which  the  charter  is 
made  subject,  or  by  immemorial  usage,  this  power  is  delegated 
to  particular  officers  or  members  of  the  corporation,  like  every 
other  incidental  jwwer,  it  resides  in  the  members  of  the  cor- 
poration at  large,  to  be  exercised  by  them  in  the  same  man- 
ner in  which  the  charter  may  direct  them  to  exercise  other 
powers  or  transact  their  general  business;  and  if  the  charter 
contain  no  such  direction,  to  be  exercised  according  to  the 
rules  of  the  common  law,"  etc.  We  must  therefore  treat  the 
by-law  in  question  a,s  invalid,  and  as  having  nothing  to  do 
with  the  question  to  be  decided. 

What  remains  to  be  decided,  then,  is,  do  the  facts  show 
that  Wysong  was  liable  to  the  company  for  tolls  in  any 
amount  for  using  its  road  ?  That  he  travelled  on  and  used 
the  road  is  shown  by  the  agreed  facts.     He  used  and  trav- 
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elled  over  the  road  for  a  distance  of  one  mile  and  return  on 
foiir  distinct  occasions,  in  the  year  1873,  not,  however,  pass- 
ing through  any  gate.  Toll  for  this  travel,  at  the  legal  rate, 
was  demanded  of  him  by  the  gate-keeper  on  each  occasion, 
which  he  refused  to  pay.  We  do  not  think  he  comes  within 
the  proviso  to  the  seventeenth  section,  so  as  to  be  exempt 
thereby  from  paying  tolls.  Only  those  persons  are  exempted 
by  that  proviso  who  reside  "  in  or  near  the  line  of  the  road, 
and  who  pass  thereon  between  the  gates,  about  their  premises^ 
for  common  and  ordinary  business.'^  The  defendant  did  not 
and  could  not  use  the  road  "  about  his  premises,"  for  his 
premises  did  not  extend  to  the  road,  by  the  distance  of  half  a 
mile.  On  the  contrary,  he  used  the  road  for  travel  to  and 
from  the  store,  a  distance  of  one  mile  from  the  point  where 
he  reached  the  road. 

The  only  question  remaining  is  this:  Is  the  defendant 
exempt  because  in  his  travel  he  did  not  pass  through  a  gate 
on  the  road?  We  think  he  is  not.  The  rate  of  toll  is  fixed 
at  so  much  per  mile,  and  the  obligation  to  pay  is  not  made  to 
depend  upon  the  fiict  whether  the  traveller  shall  pass  through 
a  gate  or  not.  The  company  had  completed  the  road  and 
put  up  gates,  and  was  therefore  entitled  to  charge  and  collect 
tolls. 

We  are  not  required  to  decide  in  this  case  upon  the  ques* 
tion  whether  the  party  using  the  road,  without  passing  a 
gate,  must  carry  the  money  to  the  gate-keeper  or  not,  inas- 
much as  iii  the  statement  of  fects  it  is  admitted  that  the  gate- 
keeper went  to  the  defendant  and  demanded  the  money  of 
him  for  the  tolls. 

The  judgment  is  reversed,  as  to  the  judgment  on  the  merits 
of  the  case,  with  costs,  and  the  cause  remanded,  with  instruc- 
tions to  render  judgment  for  the  defendant  for  want  of  juris- 
diction of  the  justice  of  the  peace. 
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Mershon  et  al.  v.  The  State. 

Criminal  Law. — Indictment, — Different  counts  charging  felonies  may  be 
joined  in  the  same  indictment. 

Same. — Every  separate  count  should  charge  the  defendant  as  if  he  had 
committed  a  distinct  offence. 

Same. — Practice, — Where  an  indictment  contains  more  than  one  count,  it  is 
not  error  to  overrule  a  motion  to  require  the  prosecutor  to  elect  on 
which  count  he  will  proceed. 

Same. — Challenge  of  Grand  Jurvr. — Any  person  under  prosecution  for  crime 
and  in  custody  or  oft  bail  may,  before  he  is  indicted,  challenge,  for  good 
cause,  any  person  returned  or  placed  upon  the  grand  jury. 

Same. — Plea  in  Abatement, — Where  a  person  is  not  under  prosecution  for  an 
offence,  he  cannot  be  supposed  to  anticipate  that  he  may  be  charged 
with  an- offence  before  a  grand  jury,  and  in  such  case  he  may  plead  in 
abatement  of  the  indictment  the  disqualification  of  any  of  the  grand 
jurors  who  found  it. 

Same. — An  objection  to  a  grand  juror,  whether  on  the  ground  of  incom- 
petency of  the  juror,  or  corruption  on  the  part  of  an  officer  in  selecting 
and  impanelling  him,  when  taken  by  plea  in  abatement,  must  show  that 
the  defendant  had  no  opportunity  to  make  the  objection  by  challenge. 

Same. — Evidence, — On  the  trial  of  an  indictment  for  murder,  where  the 
evidence  was  uncertain  as  to  the  name  and  identity  of  a  man  shown  to 
have  been  a  stranger,  and  shown  to  have  been  seen  in  the  locality  before, 
but  not  after,  the  night  of  an  affray,  in  which  a  person  not  well  identified 
was  stabbed  and  taken  away,  apparently  in  a  dying  condition,  there  being 
.  no  evidence  that  he  was  afterwards  seen  dead  or  alive,  it  was  not 
competent  to  introduce  in  evidence  statements  made  by  said  stranger  on 
the  day  of  the  alleged  murder,  but  before  the  affray,  as  to  where  he 
lived,  where  he  had  been,  where  he  was  going,  who  were  some  of 
his  relatives,  that  he  had  sold  land,  that  he  had  lost  a  large  sum  of 
money,  which  had  been  restored  to  him,  that  he  had  been  intoxicated^ 
etc.,  neither  for  the  purpose  of  identifying  the  man  nor  to  show  that  the 
matters  stated  were  true. 

Same. — Impeachment  of  IVitness  7uho  is  a  Defendant, — Where,  on  the  trial  of 
a  criminal  action,  the  defendant  testifies  in  his  own  behalf,  the  State  may- 
give  evidence  to  impeach  him  by  showing  that  his  character  for  truth  is  bad. 

From  the  Monroe  Circuit  Court. 

P.  C  Dunning  J  J.  F.  Piitman,  H.  31.  Gilmore,  and  J.  R. 
East,  for  appellants. 

C.  A.  BusUrh,  Attorney  General,  /.  W.  TuckeVy  Prose- 
cuting Attorney,  R.  W,  Jliers,  B.  E.  Rkoades,  and  C.  F. 
McNuti,  for  the  State. 
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WoRDEN,  J. — The  appellants  and  two  other  persons  were 
jointly  indicted  for  murder  in  the  first  degree.  There  were 
three  counts  in  the  indictment.  The  first  count  charged 
them  with  the  murder  of  John  Moore  by  cutting,  stabbing, 
and  mortally  wounding  him  with  a  knife,  on  the  14th  of 
April,  1871.  The  second  count  charged  them  with  the  mur- 
der of  a  person  whose  surname  was  Moore,  but  whose  Chris- 
tum name  was  to  the  grand  jury  unknown,  on  the  same  day, 
hy  cutting,  stabbing,  and  mortally  wounding  him  with  a 
knife,  metallic  knucks,  and  other  deadly  weapons  to  the 
jurors  unknown.  The  third  count  charged  the  defendants 
^ith  the  murder  of  an  adult  male  person,  whose  name  was 
to  the  jurors  unknown,  on  the  same  day,  by  beating,  striking, 
braising,  cutting,  stabbing,  and  mortally  wounding  him  with 
their  fists,  metallic  knucks,  a  knife,  and  other  deadly  weapons. 

The  appellants  moved  severally  to  quash  the  indictment, 
hut  the  motion  was  overruled,  and  exception  taken. 

The  appellant  Cornelius  A.  Mershon  then  pleaded  in 
abatement  of  the  indictment,  to  which  plea  a  demurrer,  filed  by 
the  prosecuting  attorney,  was  sustained,  and  exception  taken. 

The  appellants  moved  the  court  to  require  the  prosecutor 
^^  elect  on  w^hich  count  he  would  put  the  appellants  upon 
trial,  but  the  prosecutor  suggesting  that  the  several  counts 
related  to  the  same  transaction,  and  were  intended  to  meet 
the  various  phases  of  the  evidence  as  it  might  arise,  the 
court  overruled  the  motion,  and  the  appellants  excepted. 

The  appellants,  having  pleaded  not  guilty,  demanded  to  be 
tried  separately  from  the  other  parties  jointly  indicted  with 
tliem,  and  thereupon  it  was  agreed  that  the  appellants  be 
tried  together,  and  separate  from  their  co-defendants.  The 
cause  as  to  the  appellants  was  tried  by  a  jury,  resulting  in  a 
verdict  of  guilty  of  murder  in  the  second  degree,  as  charged 
in  the  third  count  of  the  indictment,  and  that  the  defendants 
t>e  imprisoned  in  the  State's  prison  for  life.  Judgment  on 
the  verdict,  over  an  unsuccessful  motion  made  by  the  appel- 
lants for  a  new  trial.     Exception. 

Errrors  are  assigned : 
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1.  Upon  the  overruling  of  the  motion  to  quash  the  indict- 
ment. 

2.  Upon  the  ruling  sustaining  the  demurrer  to  the  answer 
in  abatement. 

3.  Upon  the  overruling  of  the  motion  to  compel  the  pros- 
ecutor to  elect,  etc. 

4.  In  overruling  a  motion  in  arrest  of  judgment;  and, 

5.  In  overruling  the  motion  for  a  new  trial. 

We  may  consider  the  first,  third  and  fourth  assignments 
of  error  together.  It  is  not  contended  that  the  separate 
counts  of  the  indictment,  viewed  singly,  are  not  good,  nor 
that  either  of  them,  separately  considered,  is  bad.  The 
objections  urged  may  be  best  stated  in  the  language  of  the 
counsel  for  the  appellants.     They  say : 

'^One  objection  to  this  indictment  is,  that  we  think  it 
clearly  charges  three  separate  and  distinct  felonies,  or  that  it 
charges  the  killing- of  three  different  jier^on^  with  three  kinds 
of  tceaponH  and  in  three  different  manners  or  modes" 

And  again : 

'^  We  think  the  indictment  void  because  of  repugnancy. 
We  contend  that  where  one  material  part  of  an  indictment  is 
repugnant  to  another,  the  whole  is  consequently  void." 

There  is  no  doubt  that  different  counts  charging  felonies 
may  be  joined  in  the  same  indictment.  Says  Mr.  Bishop,  1 
Bish.  Crim.  Proced.,  sec.  426 : 

"The  introduction  of  several  counts,  therefore,  which 
merely  describe  the  same  transaction  in  diflerent  ways,  can 
not  in  general  be  made  the  subject  of  objection,  for  the 
defendant  can  neither  demur,  apply  to  the  court  to  relieve 
him,  nor  move  in  arrest  of  judgment.  It  seems  also  to  follow 
from  these  principles,  that  every  separate  count  should  charge 
the  defendant  as  if  he  had  committed  a  distinct  o£fence, 
because  it  is  upon  the  principle  of  the  joinder  of  ofifences  that 
the  joinder  of  counts  is  admitted,"  etc. 

If  repugnancy  between  the  diflerent  counts  would  be  any 
objection,  we  see  none  between  the  diflerent  counts  in  this 
indictment.     The  alleged  facts  that  the  appellants  murdered 
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John  Moore  by  cutting,  stabbing,  and  mortally  wounding 
him  with  a  knife,  are  entirely  consistent  with  the  alleged 
fccts  that  they  murdered  a  person  whose  surname  was  Moore, 
but  whose  Christian  name  Avas  unknown  to  the  jury,  by  cut- 
ting, stabbing,  and  •mortally  wounding  him  with  a  knife, 
metallic  knucks,  and  other  deadly  wjeapons;  and  all  these 
facts  thus  alleged  are  consistent  with  the  allegations  of  the 
third  count,  that  the  defendants  murdered  an  adult  male 
person  whose  name  was  to  the  grand  jury  unknown,  by  the 
means  stated  in  that  count. 

It  is  clear,  also,  that  the  court  committed  no  error  in  over- 
niling  the  motion  to  require  the  prosecutor  to  elect  on  which 
count  he  would  proceed.  See,  on  this  point,  McGregor  v. 
Tlie  State,  16  Ind.  9;  Griffith  v.  The  State,  36  Ind.  406; 
Bell  V.  Tfie  State,  42  Ind.  335. 

There  is  no  foundation,  in  our  opinion,  for  the  first,  third, 
and  fourth  assignments  of  error. 

We  come  to  the  second.  The  answer  in  abatement  alleges 
that  one  of  the  grand  jurors,  naming  him,  was  subject  to 
various  disqualifications,  not  necessary  to  be  stated  here; 
that  he  was  suggested  to  the  sheriff,  but  by  whom  does  not 
appear,  and  placed  by  the  sheriff  upon  the  jury  as  talesman, 
and  appointed  foreman  of  that  body  by  the  court.  Upon  an 
examination  of  the  answer,  which  is  much  too  long  to  set  out 
here,  we  think  it  fitils  to  show  any  corruption  on  the  part  of 
the  sheriff;  but,  however  this  may  be,  it  must  be  held  bad  on 
other  grounds. 

We  have  the  following  statutory  provisions  bearing  upon 
the  question :  "  No  plea  in  abatement,  or  other  objection, 
shall  be  taken  to  any  grand  jury  duly  charged  and  sworn, 
for  any  alleged  irregularity  in  their  selection,  unless  such 
irregularity,  in  the  opinion  of  the  court,  amounts  to  corrup- 
tion, in  which  case  such  plea  or  objection  shall  be  received." 
2  G.  &  H.  433,  sec.  12. 

Another  provision  is  as  follows : 

"Where  the  sheriff  or  other  officer  is  guilty  of  corrup- 
VoL.  LI.— 2 
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tion  in  selecting  or  empanelling  a  grand  or  traverse  jurj^  it 
is  good  cause  of  challenge  to  any  of  the  jurors  so  selected  or 
empanelled/'     2  G.  &  H.  427,  sec.  166. 

Perhaps  these  statutory  provisions  should  not.  be  held  to 
provide  for  cases  of  individual  incompetency  of  the  grand 
jurors,  in  the  absence  of  corruption  in  their  selection. 

The  first  section  quoted  would  seem  to  contemplate  objec- 
tions to  the  array  in  consequence  of  irregularity  in  the  man- 
ner of  their  selection,  and  not  objections  in  respect  to  the 
competency  of  the  jurors,  without  regard  to  the  manner  of 
selection. 

The  next  section  quoted  implies  that  a  juror  may  be  chal- 
lenged, though  individually  competent,  if  the  officer  placing 
him  upon  the  jury  has  been  guilty  of  corruption.  This 
leaves  the  question  still  open,  how  objection  shall  be  taken 
to  individual  incompetency  of  the  jurors. 

There  is  no  doubt  that  any  person  under  prosecution  for 
crime  may,  before  he  is  indicted,  challenge,  for  good  cause, 
any  person  returned  or  placed  upon  the  grand  jury.  Hxid- 
son  V.  The  State,  1  Blackf.  317;  Ross  v.  The  Stale,  1  Blackf. 
390;  Whart.  Crim.  Law,  sec.  469. 

In  the  case  of  Hardin  v.  The  State,  22  Ind.  347,  351,  this 
court  said:  "A  challenge  to  the  array  of  a  grand  jury,  we 
have  seen  by  the  statute,  may  be  made,  if  supported  by  affi- 
davit, and  no  doubt  challenges  to  the  polls  may  be  made 
where  any  of  the  jurors  have  not  the  necessary  qualifications. 
These  challenges,  however,  must  be  made  before  the  jury 
are  sworn  and  charged.  And  where  a  person  is  under  a 
prosecution  for  an  indictable  ofience,  whether  in  custody  or 
on  bail,  it  would  perhaps  devolve  no  hardship  upon  him  to 
require  that  he  should  take  his  objection  to  the  grand  jur}^ 
about  to  enquire  into  the  ofience  with  which  he  is  charged,  or 
any  member  thereof,  by  way  of  challenge,  and  not  permit  him 
to  forego  the  challenge,  and  afterwards  set  up  the  objection  by 
plea  in  abatement.  But  where  a  person  is  not  under  prose- 
cution for  an  offence,  he  cannot  be  supposed  to  anticipate  that 
a  charge  may  be  made  against  him  before  the  grand  jury. 
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and  in  audi  case  we  think  he  may  plead  in  abatement  of  the 
indictment  the  disqualification  of  any  of  the  grand  jurors 
who  found  it." 

Whether  the  plea  in  this  case  be  regarded  as  alleging  the 
incompetency  of  the  juror  only,  or  as  alleging  corruption  on 
the  part  of  the  sheriff,  or  both  together,  the  objection  could 
have  been  made  by  way  of  challenge;  and  we  think  it  should 
have  been  thus  made,  unless  some  reason  is  shown  why  it 
could  not  have  been  done.  We  are  not  willing  to  hold  that 
a  party  charged  with  a  crime  may  forego  a  challenge  of  a 
grand  juror,  when  he  has  an  opportunity  to  make  it,  and 
aftenvards  make  his  objection  by  plea  in  abatement.  If  he 
fidl  to  make  his  objection  by  way  of  challenge,  when  he  can 
do  80,  he  should  be  regarded  as  having  waived  it. 

There  may  be  circumstances  that  would  render  a  party 
under  a  prosecution  unable  to  make  his  challenge,  as  where 
he  is  confined  in  jail,  and  not  brought  out  for  the  purpose, . 
and  having  no  attorney,  or  the  means  to  employ  one,  or 
where,  without  fault  on  his  part,  he  is  ignorant  of  the  objec- 
tion at  the"  time  the  grand  jury  is  empanelled.  In  such 
cases,  it  would  seem  that  he  should  be  permitted  to  make  his 
objection  by  plea  in  abatement.  But  pleas  in  abatement  are 
not  fiivored  in  law.  No  presumptions  of  fact  are  allowed  in 
their  fiivor.  They  must  state  every  fact  necessary  to  their 
sufficiency.  Hardin  \ ,  The  State,  supra  ;  Wardy.  The  State, 
48  Ind.  289. 

The  plea  in  this  case  does  not  show  any  reason  why  the 
objection  was  not,  or  could  not  have  been,  made  by  chal- 
lenge. We  are  of  opinion,  therefore,  that  it  was  bad,  and 
the  demurrer  to  it  correctly  sustained. 

This  brings  us  to  the  last  error  assigned,  the  overruling 
of  the  motion  for  a  new  trial. 

On  the  trial,  there  was  evidence  tending  to  show  that  a  day 
or  two  before  April  14th,  1871,  a  stranger  came  to  Blooming- 
ton,  who  was  called  Moore,  but  there  is  some  uncertainty  as 
to  his  Christian  name,  and,  indeed,  it  was  not  very  well  estab- 
lished that  his  surname  was  Moore.     There  was  evidence  as 
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to  his  appearance,  age,  size,  dress,  etc.  There  was  no  evi- 
dence that  he  was  seen  after  the  night  of  the  day  mentioned. 

There  was  also  evidence  tending  to  show  that  on  the  even- 
ing of  the  day  mentioned,  a  person,  who  was  not  well  iden- 
tified, was  knocked  down  and  stabbed  in  a  saloon  in  Bloom- 
ington,  and  dragged  out  of  the  saloon  in  a  bloody  and  appar- 
ently dying  condition.  There  was  no  evidence  that  he  was 
aft^rsvards  seen  either  dead  or  alive.  The  evidence  tended 
to  fix  the  crime  upon  the  appellants  aijd  others. 

This  much  of  the  case  has  been  stated  thus  briefly,  in 
order  to  show  the  application  of  certain  evidence  given,  to 
which  exception  was  taken  by  the  defendants. 

The  Stati*  gave  in  evidence,  over  proper  objections  made 
by  the  defendants  and  over  their  exceptions,  statements 
made  by  the  man  supposed  to  have  been  Moore,  at  Bloom- 
ington,  on  the  day  and  day  before  the  time  of  the  supposed 
homicide,  as  to  where  he  lived,  where  he  had  been,  where 
he  was  going,  who  were  some  of  his  relatives,  that  he  had  sold 
land,  that  he  had  lost  his  pocket-book  containing  $1,500,  but 
that  his  landlord  at  Bloomington  had  found  it  and  restored 
it  to  him,  that  he  had  been  intoxicated,  etc. 

The  admission  of  these  statements  is  assigned  as  one  of  the 
reasons  for  a  new  trial. 

These  statements  were  incompetent  as  being  mere  hearsay, 
and  some  of  them  were  very  material  in  their  character.  We 
can  conceive  of  no  purpose  in  the  case  for  which  they  could 
be  competent.  The  evidence  could  not  be  competent  for  the 
purpose  of  identifying  the  man  making  the  statements  with 
the  man  that  was  supposed  to  have  been  killed,  nor  for  the 
purpose  of  showing  that  the  matters  stated  were  true.  Nor 
was  it  competent  for  the  purpose  of  identifying  the  man  as 
he  was  seen  at  one  time,  with  himself  as  he  was  seen  at 
another.     Cheek  v.  The  State,  35  Ind.  492. 

Nor  can  it  be  said  that,  in  view  of  the  verdict  being  on  the 
third  count  only,  the  evidence  was  harmless.  There  was  an 
effort  made  throughout  the  prosecution  to  show  that  the  man 
whose  statements  were  given  in  evidence  and  the  man  who 
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was  killed  were  the  same.  The  jury  may  have  found  on  the 
third  count,  because  they  did  not  think  it  was  sufficiently 
shown  what  the  man's  name  was,  and  not  because  they 
thought  the  man  killed  was  another  and  different  man  from 
him  whose  statements  were  given  in  evidence.  For  the 
admission  of  this  evidence,  the  judgment  will  have  to  be 
reversed. 

The  ap|)ellantH  were  introduced  and  testified  as  witnesses 
in  their  own  behalf,  and  the  State  offered  and  gave  evidence 
to  impeach  them,  by  showing  that  their  character  for  truth 
was  bad.  There  was  no  error  in  this.  Fletcher  v.  The  State, 
49  Ind.  124. 

Questions  are  made  as  to  the  instructions,  but  we  pass 
them  over,  as  they  may  not  be  again  given,  or  if  given,  any 
verbal  or  other  inaccuracies  in  them  may  be  corrected. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

The  clerk  is  directed  to  give  the  proper  notice  for  a 
return  of  the  prisoners. 
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Judgment.— /f/r<W.—C&y*'j  Entry,^Bai  of  Exceptions,— ^\iere  it  was 
stated  in  the  record  of  an  action  that  the  cause  was  dismissed  on  motion,  for 
the  reason  that  the  court  had  no  jurisdiction  of  the  action,  and  there  was 
nothing  to  show  that  the  statement  of  such  reason  was  not  merely  the 
entry  of  the  clerk,  such  statement  could  not,  in  a  collateral  proceeding, 
he  regarded  as  a  part  of  the  record,  or  render  a  judgment  for  costs  against 
the  defendant  in  such  action  inadmissible  in  evidence  in  such  collateral 
proceeding.  In  such  case,  the  ground  of  dismissal  should  be  shown  by  a 
hill  of  exceptions. 

Real  Estate. — Action  to  Recover, — Evidence, — Supersedeas. — In  an  action  to 
recover  possession  of  certain  real  estate  sold  by  the  sheriff  to  the  plaintiff  as 
the  property  of  the  defendant  on  certain  executions  and  a  certain  fee 
hill  against  the  defendant,  a  supersedeas  granted  by  a  judge  of  the  Supreme 
Court  on  the  judgment  for  the  costs  of  which  such  fee  bill  was  issued, 
could  not  defeat  a  recovery  otherwise  authorized  by  the  evidence. 
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From  the  Clarke  Circuit  Court. 

M.  C.  Hester,  for  appellant. 

W.  F.  A.  Bemharaer  and  8.  Russell,  for  appellee. 

BiDDLE,  C.  J.— Suit  by  appellant  against  the  appellee  to 
recover  the  possession  of  two  certain  lots  of  ground  described, 
in  Charlestown,  Clarke  county. 

Answer,  general  denial.  Trial  by  the  court,  finding  for 
the  appellee. 

The  case  is  properly  brought  before  us  upon  the  law  and 
the  evidence,  and  two  questions  are  raised  in  this  court : 

1.  The  insufficiency  of  the  evidence  to  sustain  the  verdict. 

2.  The  improper  admission  of  a  supersedeas,  granted  by 
a  judge  of  the  Supreme  Court,  as  evidence  on  the  trial. 

The  appellant  introduced  as  evidence  four  several  judg- 
ments against  the  appellee  for  costs.  Three  of  them  were  in 
cases  wherein  the  State  of  Indiana  was  plaintiff*,  and  the  appel- 
lee defendant;  and,  as  they  are  peculiar,  we  will  set  forth 
one  at  length.  After  entitling  the  court,  the  Court  of  Com- 
mon Pleas  of  Clarke  county,  and  the  case  as  above,  the  record 
states : 

"  Comes  now  Robert  I.  Shaw,  Esq.,  who  prosecutes  the 
pleas  of  the  State  in  this  behalf,  and  moves  the  court  to  dis- 
miss this  cause,  for  the  reason  that  this  court  has  no  jurisdic- 
tion thereof;  and  the  cause  is  dismissed. 

"  It  is  therefore  considered  by  the  court  that  the  plaintiff 
recover  of  the  defendant  all  costs  in  and  about  this  cause  in 
this  court  expended." 

Two  of  the  other  judgments  were  each  the  same  as  this. 
Executions  were  issued  on  the  three  several  judgments,  in  the 
usual  form,  commanding  the  sheriff*  to  make  the  cost«  therein 
adjudged.  The  judgments  and  executions  were  admitted  as 
evidence  on  the  trial,  over  the  objections  and  exceptions  of 
the  appellee,  but  as  he  has  assigned  no  cross  errors,  the  ques- 
tions will '  be  unavailable  to  him.  The  judgments,  there- 
fore, unless  they  are  nullities,  must  be  considered  as  evidence 
in  the  case.     It  does  not  appear  by  the  record  whether  the 
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judgments  w^re  rendered  in  criminal  or  civil  cases,  nor  upon 
what  cause  of  action  they  were  founded,  nor  for  what  reason 
they  were  dismissed.  True,  it  is  stated  in  the  entry  on  the 
order  book  that  they  were  dismissed  "  for  the  reason  that 
the  court  had  no  jurisdiction  thereof; "  but  there  is  nothing 
to  inform  us  that  this  is  anything  more  than  the  entr}'  of  the 
clerk.  The  ground  of  dismissal,  to  show  the  action  of  the 
<?ourt,  should  have  been  presented  by  a  bill  of  exceptions, 
othenvise  we  cannot  notice  it  as  a  part  of  the  record.  Con- 
omy  wWeaveVy  1  Ind.  263;  Aspinwall  v.  The  Board  of  Com- 
'omioners,  etc.,  18  Ind.  372;  Oarr  v.  Tho^nas,  34  Ind.  292; 
-Ontt  V.  Dodds,  35  Ind.  63.  And  a  judgment  for  costs  will 
oe  presumed  in  this  court  to  be  correct,  where  the  record  shows 
nothing  to  the  contrary.  Nichols  v.  Woodruff,  8  Blackf. 
493;  Hill  V.  Kirhy,  7  Ind.  217.  These  judgments  for  costs, 
therefore,  must  be  held  valid,  and  consequently  properly 
admitted  as  evidence. 

The  appellant  introduced  a  judgment  rendered  by  the 
Court  of  Common  Pleas  of  Clarke  county,  Indiana,  against 
^lie  appellee  for  costs,  in  a  case  wherein  he  was  plaintiflF  and 
the  town  of  Charlestown  defendant,  also  a  fee  bill  issued 
for  the  costs  arising  on  this  judgment,  to  the  introduction  of 
which  as  evidence  there  does  not  appear  to  have  been  any 
objection  made.  A  levy  and  sale  of  the  lots  in  controversy, 
as  the  property  of  the  appellee,  to  the  appellant,  made  by  the 
sheriff  by  virtue  of  the  fee  bill  and  the  three  executions,  the 
sheriff's  return  made  on  the  fee  bill,  and  the  sheriff's  deed  to 
the  appellant  for  the  property  in  suit,  were  also  introduced 
as  evidence. 

The  appellee,  in  rebutting,  offered  in  evidence  a  superse- 
deas granted  by  one  of  the  judges  of  this  court  on  the  judg- 
ment for  the  costs  of  which  the  fee  bill  was  issued.  This  was 
objected  to  by  appellant,  but  the  objection  was  overruled, 
and  the  supersedeas  admitted  as  evidence.  From  the  latter 
judgment  an  appeal  to  this  court  had  been  granted  to  the 
appellee.  There  was  some  conflicting  evidence  as  to  whether 
the  appellee  had  ever  filed  an  appeal  bond  or  a  supersedeas 
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bond  in  the  cajse  or  not.  But  whatever  the  fiict,  as  to  whether 
he  had  ever  filed  any  such  bond  or  not,  may  be,  there  was 
no  bond  produced,  its  absence,  loss  or  destruction  w^as  not 
accounted  for,  nor  were  its  contents  proved.  No  such  bond, 
therefore,  was  in  evidence.  Whether  an  appeal  bond  or  a 
supersedeas  bond  would  stay  the  issuing  of  a  fee  bill  or  not, 
we  do  not  decide. 

We  can  perceive  no  irregularity  in  the  judgments  or  in 
the  fee  bill.  Fee  bills  may  be  issued  any  time  after  the  ser- 
vices are  rendered.  1  G.  &  H.  338,  sec.  26.  They  have  the 
force  and  eflect  of  executions.     Miller  v.  Wekla,  41  Ind.  199. 

We  think  the  judgments,  executions,  fee  bill,  levy,  .sale, 
return  of  the  sheriff,  and  the  sheriff's  deed,  introduced  as 
evidence,  show  a  title  in  the  appellant,  upon  which  he  ought 
to  have  recovered  as  against  any  evidence  shown  in  the 
record. 

The  judgment  is  reversed.  Cause  remanded,  with  instruc- 
tions to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings. 
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' ^      Life  Ii^svvlkscb..— Descent  of  Poluy. — A  wife  holding  a  policy  of  insurance 

160  ©47  o**  *^^  ^^^^  0^  ^^^  husband  died,  leaving  surviving  her  husband  and  her 

father  and  mother  and  brothers  and  sisters.     Afterwards  the  husband 
died,  leaving  surviving  his  father  and  also  brothers  and  sisters.     Neither 
left  children. 
Heldf  that  the  wife  had  such  an  interest  in,  and  ownership  of,  the  policy, 
and  such  a  right  to  the  proceeds,  as  would,  on  her  death,  descend  to  her 
heirs,  though  her  husband  survived  her. 
Same. — A  policy  of  life  insurance  is  a  chose  in  action  governed  by  the 
principles  applicable  to  other  agreements  involving  pecuniary  obligations. 
Samy,,— Repeal  of  Statute.— The  act  of  1848  (Acts  1848,  p.  31),  providing 
how  money  received  by  a  wife  on  an  insurance  upon  the  life  of  her  hus- 
band should  be  disposed  of,  was  repealed  by  the  revision  of  1852. 
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From  the  St.  Joseph  Common  Pleas. 

W.  G.  George,  A.  L.  Osbom,  W.  H.  CalMns,  and  G.  Pfle- 
ger,  for  appellant. 

A.  Anderson  and  L.  Hvhbard,  for  appellee. 

Downey,  J. — This  is  a  controversy  between  two  adminis- 
trators, each  representing  a  different  estate. 

The  fiujts  out  of  which  the  question  in  dispute  grows  are 
these :  Newton  Bingham  and  Emma  L.  Bingham  were  hus- 
band and  wife.  On  the  23d  day  of  March,  1867,  Emma  L.' 
obtained  from  the  New  York  Life  Insurance  Company  a 
policy  on  the  life  of  her  husband.  So  much  of  the  policy  as 
it  is  material  to  set  out  reads  as  follows: 

"This  policy  of  insurance  witnesseth,  that  the  New  York 
Life  Insurance  Company,  in  consideration  of  the  representa- 
tions made  to  them  in  the  application  for  this  policy,  and  of 
the  sum  of  sixty-three  dollars  and  thirty  cents  to  them  in 
hand  paid  by  Emma  L.,  wife  of  Newton  Bingham,  and  of  the 
annual  premium  of  sixty-three  dollars  and  thirty  cents,  to  be 
paid  annually  on  or  before  the  23d  day  of  March  in  every- 
year  during  the  continuance  of  this  policy,  do  assure  the  life 
of  Newton  Bingham,  merchant,  of  Mishawaka,  in  the  county 
of  St.  Joseph,  State  of  Indiana,  in  the  amount  of  three  thou- 
sand dollars,  for  the  term  of  his  natural  life,  commencing  on 
the  23d  day  of  March,  1867,  at  noon.  And  the  said  com- 
jiany  do  hereby  promise  and  agree  to  and  with  the  said 
2LS8ured,  her  executors,  administrators  and  assigns,  well  and 
tnily  to  pay,  or  cause  to  be  paid,  the  said  sum  assured,  to  the 
said  Emma  L.  Bingham,  or  legal  representatives,  within 
sixty  days  after  due  notice  and  proof  of  interest  (if  assigned 
or  held  as  security)  and  of  the  death  of  the  said  Newton 
Bingham.  And  in  case  of  the  death  of  said  Emma  L.  Bing- 
ham before  the  decease  of  the  said  Newton  Bingham,  the 
amount  of  said  insurance  shall  be  payable  after  her  death  to 
her  children  for  their  use,  or  to  their  guardian,  if  under  age, 
within  sixty  days  after  due  notice  and  proof  of  the  death  of 
the  aforesaid  Newton  Bingham,  as  aforesaid,  deducting  there- 
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from  all  notes  or  credits  of  premiums  on  this  policy  unpaid 
at  the  time/'  etc. 

Emma  L.  Bingham  died  July  3d,  1868,  leaving  surviving 
her  her  said  husband,  her  father  and  mother,  and  brothers  and 
sisters.  Newton  Bingham  died  November  24th,  1868,  leav- 
ing surviving  him  his  &ther,  and  also  brothers  and  sisters. 
They  left  no  children. 

The  appellant  took  out  letters  of  administration  on  the 
estate  of  Emma  L.  Bingham,  and  the  appellee  took  out  let- 
ters on  the  estate  of  Ne\vton  Bingham. 

The  insurance  company  paid  the  money  to  the  appellant, 
SLS  administrator  of  the  estate  of  Emma  L.  Bingham.  Upon 
settlement  and  distribution  of  the  estate  of  Emma  L.  Bing- 
ham, it  became  a  question  how  the  money  was  to  be  dis- 
tributed ;  whether  the  appellee,  as  administrator  of  the  estate 
of  Ne^'ton  Bingham,  was  entitled  to  any  part  of  the  money, 
and  if  so,  how  much  or  what  part  of  it;  and  also  whether  the 
appellant  should  be  credited  in  his  account  with  certain  pay- 
ments which  he  had  made  out  of  the  fund  in  discharge  of 
debts  of  the  estate  of  said  Xcwton  Bingham. 

The  opinion  and  judgment  of  the  court,  as  set  out  in  the 
record,  was  as  follows: 

"  And  the  court  having  heard  the  evidence  adduced  on  the 
exceptions  and  answers  thereto,  and  having  examined  the 
rei>ort  and  account  current  of  said  Hutson,  as  administrator 
of  said  estate,  filed  herein  September  26th,  1871,  and  being 
fully  advised  in  the  premises,  finds,  that  said  Hutson,  as 
administrator  of  the  estate  of  Emma  L.  Bingham,  is  charge- 
able with  the  sum  of  two  thousand  nine  hundred  and  sixty- 
three  dollars  and  forty-six  cents,  received  by  him  firom  the 
New  York  Life  Insuramn?  Company ;  and  the  court  further 
finds  that  said  IIutsi>n,  as  such  administrator,  is  not  entitled 
to  any  credit  for  the  disbursements  set  forth  in  his  said 
aet*ount  current  andrejx>rt,  described  as  items  1  to  12  inclu- 
sive; that  s^iid  administrator  is  entitled  to  credit  for  his 
n\4sonable  iH>sts  and  oxj>enses  of  administration,  and  for  his 
serviws  and  attorney  V  fees  in  the  afiairs  of  said  estate,  and 
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that  the  credits  so  proven  are  twenty  dollars  paid  as  attor- 
ney's fees,  and  twenty  dollars  and  thirty-five  cents  paid  as 
clerk's  costs  herein. 

"And  the  court  further  finds  that  the  said  Hutson  is 
chargeable,  as  such  administrator,  with  interest  on  the  bal- 
ance of  said  sum  of  two  thousand  nine  hundred  and  sixty- 
three  dollars  and  forty-six  cents,  which  may  be  left  in  his 
hands  as  a  surplus  after  payment  of  his  proper  charges  as 
such  administrator,  after  one  year  after  the  receipt  thereof, 

"The  court  further  finds  that  the  date  of  such  receipt  of 
two  thousand  nine  hundred  and  sixty -three  dollars  and  forty- 
six  cents  does  not  appear  in  said  report  and  account  current, 
nor  in  the  answer  to  the  exceptions  thereto. 

"And  the  court  further  finds  that  the  said  William  McK. 
Merrifield  is  administrator  of  the  estate  of  Newton  Bingham, 
deceased,  and  entitled,  as  such  administrator,  to  three-fourths 
af  the  estate  of  Emma  L.  Bingham,  after  payment  of  debts 
ind  expenses  of  administration,  the  same  being  the  distribu- 
tive share  of  XcMi^n  Bingham,  deceased,  in  said  estate. 

"  It  is  therefore  considered  and  adjudged  that  the  account 
and  report  of  Albert  Hutson,  as  administrator  of  the  estate  of 
Emma  L.  Bingham,  filed  herein  September  26th,  1871,  be 
disallowed,  and  that  said  Hutson,  as  such  administrator,  is 
ordered  to  prepare  and  submit  at  the  present  term  of  this 
court  a  lull,  true  and  detailed  account  of  his  receipts  and  dis- 
bursements as  administrator  of  Emma  L.  Bingham's  estate. 

"  It  is  further  ordered,  that,  in  making  up  said  account,  he 
charge  himself  with  said  sum  of  two  thousand  nine  hundred 
and  sixty-three  dollars  and  forty-six  cents,  at  the  date  of  the 
receipt  thereof,  and  that  he  take  no  credit  for  any  of  the 
items  mentioned  in  his  said  report,  filed  September  26th, 
1871,  as  items  Nos.  1  to  12  inclusive;  that  he  is  entitled  to 
credit  for  said  sums,  twenty  dollars  as  attorney's  fees,  and 
twenty  dollars  and  thirty-five  cents  paid  for  clerk's  costs 
herein,  and  for  such  further  sum  as  he  may  have  expended 
under  the  order  of  this  court  for  a  monument  for  the  said 
decedent. 
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"  It  is  further  ordered  by  the  court  that  on  the  balance  of 
said  sum  of  two  thousand  nine  hundred  and  sixty-three  dol- 
lars and  forty-six  cents,  which  may  be  left  as  a  surplus  after 
payment  of  his  proj^r  charges  a.s  administrator,  he  charge 
himself  with  interest  at  six  per  cent,  per  annum  from  and 
after,  the  point  of  time  commencing  one  year  from  the  recep- 
tion thereof." 

To  this  ruling  exception  was  taken,  and  the  question  prop- 
erly reserved  in  the  common  pleas.  It  is  here  assigned  as 
error. 

The  position  upon  the  main  question  taken  by  counsel  for 
the  appellee,  and  which  was  sustained  by  the  common  pleas, 
is,  that  the  policy  was  a  part  of  the  estate  of  Emma  L.  Bing- 
ham, and  that  at  her  decease  it  passed  to  her  personal  repre- 
sentatives for  the  payment  of  her  debts  and  for  distribution 
of  the  residue  among  her  heirs  under  the  statute  of  descents 
and  distributions. 

Counsel  for  appellant  contend  that  the  policy  was  the 
property  of  B  unia  L. ;  became  valuable  on  the  death  of  her 
husband,  but  had  no  particular  value  until  that  time ;  that 
her  husband  at  her  decease  could  not  inherit;  that  personal 
property  vests  in  the  heirs  only  when  distribution  is  made, 
and  that  until  that  time  the  title  is  in  the  executor  or  admin- 
istrator, who  holds  it  in  trust;  that  the  husband  could  not 
take  an  interest  in  the  policy  as  heir,  because  it  was  not  due 
until  after  his  death;  that  the  policy  represented  a  mere 
expectancy  of  the  wife,  and  there  was  nothing  to  take  until 
his  death ;  that  the  husband  takes  nothing  in  the  character 
of  husband,  but  takes  as  heir.  How,  then,  it  is  asked,  could 
the  husband's  administrator  have  collected  the  money  on  this 
policy?  It  was  not  payable  to  him;  it  was  payable  to  his 
wife  or  her  legal  representatives.  Counsel  suppose  it  is  a 
novel  propixsition  that  a  person  can  inherit  or  take  as  heir 
the  avails  of  his  own  death  and  transmit  the  same  to  his  per- 
sonal ix?presentatives.  If  he  could  nftt  and  did  not  take  an 
interest,  then  it  is  quite  clear,  as  counsel  think,  that  his  per- 
sonal roprosentativos  cannot.     Their   claim  must  be  under 
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and  through  him,  and  cannot  be  of  any  greater  interest  than 
his  at  and  before  his  death. 

Counsel  for  appellant  claim  that  there  was  no  property  in 
the  policy  which  could  descend  to  heirs  until  after  the 
decease  of  the  party  on  whose  life  it  was  written ;  that  accord- 
ingly, since  Newton  Bingham  must  have  died  before  there 
was  a  right  to  receive  the  money  under  the  jwlicy,  he  could 
not  take  any  part  of  it  eithej'  by  descent  or  distribution. 

In  1848,  an  act  was  passed  by  the  legislature,  in  terms 
authorising  a  wife  to  insure  the  life  of  her  husband,  and  pro- 
viding how  the  money  should  be  disposed  of  when  received. 
Acts  1848,  p.  31.  This  statute  would  seem  to  have  been 
repealed  by  the  revision  of  1852.  1  G.  &  H.  534.  We 
know  of  no  statute  now  in  force  on  this  subject.  No  ques- 
tion is  made  in  this  case,  however,  as  to  the  validity  of  the 
policy,  or  the  right  of  the  wife,  had  she  survived  her  hus- 
band, to  have  and  enjoy  the  proceeds  of  the  policy  as  her  own 
separate  estate. 

At  the  commencement  of  our  examination  of  the  question 
involved,  it  may  be  well  enough  to  say  that  "the  clause  of 
the  policy  by  which  the  children  of  Mrs.  Bingham  were 
entitled  to  the  money  in  the  event  of  her  death  before  the 
death  of  her  husband,  may  be  entirely  laid  out  of  view  in 
disposing  of  the  case.  As  there  were  no  children  to  take  the 
money  under  this  clause  of  the  policy,  it  may  properly  be 
regarded  as  if  that  clause  had  been  wholly  omitted  from  it. 
Had  there  been  children  of  Mrs.  Bingham,  it  is  very  well 
settled  that  they  would  have  taken  the  money,  to  the  exclu- 
sion of  every  one  else,  upon  her  death  before  that  of  her  hus- 
band, fiwan  V.  Snow,  11  Allen,  224;  Burroxiglis  v.  State 
M\U.  Life  Ass.  Co.,  97  Mass.  359;  Chapin  v.  Fellowes,  36 
Conn.  132. 

A  policy  of  insurance  is  a  chose  in  action  governed  by  the 
same  principles  applicable  to  other  agreements  involving 
pecuniary  obligations.'  Bliss  Life  Ins.  506.  A  life  policy 
h  an  agreement  to  ^my  a  sum  of  money  at  the  termination 
of  the  life  insured.     The  party  holding  and  owning  such  a 
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policy,  whether  on  the  life  of  another  or  on  his  own  life,  has 
a  valuable  interest  in  it,  which  he  may  assign,  either  abso- 
lutely or  by  way  of  security,  and  it  is  assignable  like  any 
other  chose  in  action.  Bliss  Life  Ins.  606,  d  seq.;  St. 
John  V.  The  Ajnerican  Mutual  Life  Ins.  Co.,  3  Kern.  31 ; 
St.  John  V.  The  American  Mutual  Life  Ins.  Co.,  2  Duer, 
419;  Palmer  v.  Merrill,  6  Cush.  282;  Ashley  v.  Ashiey,  3 
Simons,  149. 

The  policy  itself  in  this  case  shows  that  it  was  intended  to 
be  assignable,  for  it  requires  proof  of  interest  "  if  assigned 
or  held  as  security,"  and  it  is  payable  "  to  the  assured,  her 
executors,  administrators,  and  assigns." 

This  being  true,  it  seems  to  us  that  Mrs.  Bingham  had 
such  an  interest  in  and  ownership  of  the  policy  and  such 
a  right  to  the  proceeds  as  would  on  her  death  descend  to  her 
heirs,  and  that  this  is  so  notwithstanding  the  person  insured 
was  yet  living.  If  the  policy  is  a  chose  in  action,  it  is  per- 
sonal property,  which  at  the  death  of  the  party  holding  and 
owning  it  would  vest  in  the  heirs  of  such  person,  subject  to 
I  the  payment  of  debts.  That  the  amount  of  the  policy  is  not 
I  payable  until  the  death  of  the  life  insured,  can  make  no  dif- 
I  ference.  Suppose  that  Mrs.  Bingham  had  owned  a  policy  on 
the  life  of  some  one  other  than  her  husband,  payable  to  her, 
and  she  had  died;  would  there  be  any  question  but  that  the 
policy  would  have  gone  to  her  personal  representatives  and 
ultimately  to  her  heirs  by  distribution?  We  think  not.  It 
can  make  no  difference  that  the  policy  was  on  the  life  of  her 
husband.  We  think  counsel  for  appellant  misapprehend  the 
position  of  counsel  for  the  appellee.  They  do  not  contend 
that  the  title  to  and  ownership  of  the  policy  would,  on  the 
death  of  the  wife,  vest  in  the  husband  as  it  was  previously 
vested  in  the  wife.  But  they  contend,  as  we  understand  them, 
that  it  is  part  of  her  personal  estate,  and  that  it  did  at  her 
death  vest  in  her  representatives  and  should  go  to  her  heirs 
by  distribution. 

The  statute  of  descents  applies  to  personal  as  well  as  real 
pr(>l>erty,  and  vests  the  ownership  in  the  heirs  immediately 
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on  the  decease  of  the  owner,  subject  to  be  divested  on  the 
api)oiutment  of  a  personal  representative.  Coldron  v.  Rhode, 
7  Ind.  lol;  1  G.  &  H.  291,  sec.  1,  et  seq. 

The  section  applicable  in  this  case  is  section  25,  p.  296,  1 
G.  &  H.,  which  provides,  that  "  if  a  husband  or  wife  die, 
intestate,  leaving  no  child,  but  leaving  a  father  and  mother, 
or  either  of  them,  then  his  or  her  property,  real  and  per- 
sonal, shall  descend  three-fourths  to  th^  widow  or  widower, 
and  one-fourth  to  the  father  and  mother  jointly,  or  to  the 
sim'ivor  of  them,^*  etc. 

Had  Newton  Bingham  continued  to  live,  it  neems  that  the 
administrator  of  his  wife's  estate  might  have  sold  and  assigned 
the  policy  and  distributed  the  money  realized  therefor  as 
assets  of  the  estate. 

We  can  not  think  the  jx)sition  of  counsel  for  ap|>ellant  can 
be  correct,  when  they  assume  that  the  right  to  the  proceeds 
of  the  policy  was  not  fixed  until  the  death  of  the  husband. 
Their  case  requires  them,  however,  to  maintain  this  propo- 
sition, and,  to  make  out  a  title  in  their  client  to  the  whole 
amount  of  the  money,  they  must  establish  the  proposition 
that  at  the  death  of  the  husband  the  descent  took  place  of 
property  owned  and  held  by  Mrs.  Bingham,  who  had  died 
some  time  before.  They  must  sustain  the  position  that  at 
the  death  of  the  party  holding  and  owning  a  policy  on  the 
life  of  another,  the  title  to  the  policy  does  not  then  descend 
to  any  one^  but  that  on  the  death  of  the  life  insured  the 
ownership  of  the  policy  descends  to  and  vests  in  those  who 
are  then  the  heirs  of  the  holder  of  the  policy,  although  such 
holder  was  dead  long  before  that  time.  By  doing  this,  and 
only  by  doing  this,  can  it  be  maintained  that  those  who  were 
next  of  kin  to  the  deceased  holder  of  the  policy  at  the  time 
of  her  death  are  deprived  of  their  distributive  share  of  the 
proceeds  of  the  policy.     We  think  the  position  untenable. 

With  reference  to  that  part  of  the  judgment  of  the  court 
refusing  to  allow  certain  of  the  credits  claimed  by  the  appel- 
lant in  his  reix)rt,  we  have  had  some  hesitation.  As,  how- 
ever, some  of  the  claims  paid  appear  to  be  proper  claims 
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against  the  estate  of  Newton  Bingham^  either  in  whole  or  in 
part,  we  have  come  to  the  conclusion  that  they  should,  so 
far  as  they  were  legal  and  valid  claims  against  his  estate, 
have  been  allowed.  It  is  objected  to  this  view  of  the  ques- 
tion that  it  does  not  appear  that  there  are  not  other  creditors 
of  the  estate  of  Newton  Bingham  who  may  be  entitled  to 
share  in  the  fund.  This  is  true.  But  some  of  the  payments 
were  made  in  discharge  of  preferred  claims,  which  would 
probably  have  to  be  paid  in  full  in  any  event.  Such  are  the 
items  for  funeral  expenses,  expenses  of  last  sickness,  etc. 
We  do  not  mean,  however,  to  decide  which  or  how  many  of 
the  items  should  be  allowed,  or  whether  the  whole  or  only  a 
projK)rtionate  part  of  them  .shall  be  allowed.  This  can  be 
determined  by  the  circuit  court  on  another  hearing  of  the 
cause. 

The    judgment   is   reversed,  w^ith   costs,  and    the   cause 
remanded  for  a  new  trial. 


Black  v.  Merbill  et  al. 

Reports  of  Supreme  Court. — jPrice  Received  by  Reporter. — ^The  provision 
of  the  act  of  March  13th,  1875,  Acts  1875,  Regular  Session,  126,  that  the 
reporter  of  the  Supreme  Court  may  not  receive  from  a  purchaser  a  greater 
price  than  three  dollars  per  copy  for  the  volumes  of  Indiana  Reports  pub- 
lished after  the  taking  effect  of  said  statute,  is  constitutional  and  valid, 
and  the  reporter  cannot  recover  more  than  that  sum  per  copy  for  such 
books,  though  he  may  have  sold  them  for  a  higher  price  ;  notwithstand- 
ing the  facts  that  the  reporter  is  not  required  by  the  terms  of  said  act  to 
publish  more  than  the  five  hundred  copies  to  be  delivered  by  him  to  the 
State,  and  if  he  does  publish  a  greater  number,  such  additional  copies  are 
his  individual  property,  and  he  is  entitled  to  the  exclusive  copyright  of 
«ach  volume  published  by  him  after  the  same  is  published,  and  has 
obtained  the  copyright  for  the  volume  of  which  he  has  sold  such  copies. 
By  his  continuing  in  the  office,  accepting  the  benefits  of  said  act,  and  pub- 
lishing the  reports  after  the  taking  effect  thereof,  his  consent  to  such 
restriction  is  implied. 
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From  the  Marion  Superior  Court. 

C  Baker,  O.  B.  Hord,  and  A,  W,  Hendricks,  for  appel- 
lant. 

C  A.  BtLskirk,  Attorney  General,  and  B,  D.  Doyle,  for 
appellees. 

WoRDEN,  J.  —  The  question  presented  by  this  record, 
without  taking  up  space  in  stating  how  it  arose,  is,  whether 
the  reporter  of  the  decisions  of  this  court  is  restricted  to  the 
sum  of  three  dollars  per  volume  as  the  price  at  which  he 
may  sell  to  individuals  the  volumes  of  reports  prepared  and 
published  by  him  pursuant  to,  and  after  the  taking  effect  of, 
the  act  of  March  13th,  1875  (Acts  1875,  Keg.  Ses.«.,  126), 
hereinafter  noticed. 

It  was  held  by  the  court  below  that  he  was  thus  restricted, 
and  that  the  sum  named  was  all  that  he  could  recover, 
though  he  had  sold  the  volumes  at  a  higher  price. 

By  the  eighth  section  of  the  act,  its  provisions  are  made  to 
apply  to  all  decisions  made  and  reports  published  after  the 
taking  effect  of  the  act.  The  fifth,  sixth  and  seventh  sec- 
tions of  the  act  only  need  be  set  out  in  order  to  an  under- 
standing of  the  question  involved.     They  follow : 

"Sec.  5.  Whenever  such  decisions,  ordered  to  be  pub- 
lished, shall  make  not  less  than  six  hundred  pages,  exclusive 
of  the  appendix  and  index,  said  reporter  shall  add  an  index 
thereto,  and  shall  cause  the  same  to  be  bound  in  good  law 
binding  into  a  volume  to  be  styled  *  Indiana  Reports,'  and 
ehall  deliver  forthwith  to  the  secretary  of  state,  five  hundred 
volumes  thereof,  and  the  secretary  oi  state  shall  cause  the 
same  to  be  distributed  and  disposed  of  as  follows,  to  wit : 
two  copies  to  the  clerk's  office  of  the  circuit  court  of  each 
county  within  this  State,  for  the  use  of  the  courts  of  such 
county,  and  one  copy  to  each  college  in  this  State,  and  the 
residue  of  such  volumes  he  shall  cause  to  be  deposited  in  the 
law  library  of  the  Supreme  Court  of  this  State.  ^ 

"  Sec.  6.  The  secretary  of  state  shall  not  receive  such  reports 
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from  such  reporter,  unless  the  same  shall  fully  comply  in  all 
respects  with  the  provisions  of  this  act,  and  on  the  delivery 
of  such  reports  to  such  secretar}',  he  shall  deliver  to  suck 
reiK>rter  a  certificate  stating  the  number  of  such  reports 
received,  and  the  volume  thereof,  and  on  presentation  of  such 
certificate  to  the  auditor  of  state,  he  shall  draw  a  warrant  on 
the  treasurer  of  state  in  favor  of  such  reporter  for  the  sum 
of  three  dollars  for  each  volume  of  such  reports  delivered  to 
the  secretary  of  sfcite,  as  shown  by  such  certificate,  which 
warrant  shall  be  paid  by  the  treasurer  of  state  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated,  and  such 
reporter  shall  receive  no  other  compensation,  whatever,  from 
the  State  for  his  services,  or  for  such  reports. 

"  Sec.  7.  The  reporter  shall  be  entitled  to  the  use  of  the 
manuscript  opinions  written  by  the  judges,  and  of  the 
records,  briefs  and  other  papers  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court,  for  the  purpose  of  making  out 
his  reports,  and  he  shall  also  be  entitled  to  the  exclusive 
copyright  of  each  volume  published  by  him,  after  the  same  is 
published,  and  he  shall  be  entitled  to  receive,  for  every  vol- 
ume of  the  size  and  description  hereinbefore  provided,  such 
price  as  may  be  agreed  upon  between  such  reporter  and  the 
purchaser,  not  exceeding  three  dollars  per  volume,  and  it 
shall  not  be  lawfiil  for  him  to  receive,  directly  or  indirectly,' 
or  for  any  other  person  to  demand  or  receive  any  greater 
price  per  volume ;  Provided,  that  nothing  in  this  act  be  so 
construed  as  to  prevent  any  newspaper  of  this  State  from 
publishing  any  opinion  or  abstract  of  any  decision  of  said 
court,  whether  the  same  be  directed  to  be  published  by  the 
reporter  or  not.'^ 

The  language  of  the  seventh  section  of  the  act  is  quite 
explicit,  and  leaves  no  doubt  that  it  was  intended  to  restrict 
the  reiK)rter  to  the  sum  of  three  dollars  per  volume.  But 
it  is  contended  by  the  appellant  that  this  was  an  unwarranted 
interference  on  the  part  of  the  legislature  with  private  prop- 
erty ;  that  the  restriction  was  one  which  the  legislature  had 
no  power  to  make,  and  that  it  was  therefore  void. 
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This  proposition  we  proceed  briefly  to  consider.  It  may 
not  be  out  of  place,  first,  to  look  at  previous  legislation  on 
the  subject. 

The  constitution  does  not  provide  for  the  oflSce  of  reporter, 
but  it  provides  (art.* 7,  sec.  6),  that  "the  General  Assem- 
bly shall  provide  by  law  for  the  speedy  publication  of  the 
decisions  of  the  Supreme  Court,  made  under  this  constitu- 
tion." 

The  office  of  reporter,  not  being  a  constitutional  one,  may 
be  abolished,  or  the  rights  and  duties  of  the  reporter,  as 
such  officer,  may  be  changed  at  the  will  of  the  legislature. 
The  legislature  may,  doubtless,  provide  for  the  publication 
of  the  decisions  through  an  officer,  or  otherwise.  But  at  the 
first  session  of  the  legislature  after  the  adoption  of  the  consti- 
tution, an  act  was  passed  creating  the  office  of  reporter. 
1  G.  &  H.  536. 

The  seventh  section  of  that  act  contained  the  same  restric- 
tion as  to  the  price  at  which  the  reports  should  be  sold  that 
is  contained  in  the  act  of  1875. 

Thus  the  matter  stood  until  in  1865,  when  an  amendment 
was  made,  fixing  the  maximum  price  at  which  the  reports 
should  be  sold  at  four  dollars  and  fifty  cents.  3  Ind.  Stat. 
430.  No  further  change  was  made,  we  believe,  in  respect  to 
the  point  under  consideration,  until  the  act  of  1875. 

Thus  it  is  seen  that  three  difierent  legislatures  have 
assumed  to  fix  the  maximum  price  at  which  the  reports 
should  be  sold.  These  acts  of  the  legislature  are  entitled  to 
respect,  as  expressing  the  views  of  a  co-ordinate  department 
of  government  upon  the  questipn  of  legislative  power.  Nev- 
ertheless, if  an  act  of  the  legislature  clearly  violates  the  fed- 
eral or  state  constitution,  it  is  the  right,  as  well  as  the  imper- 
ative duty,  of  the  judicial  department,  upon  a  proper  case 
presented,  to  hold  the  enactment  void. 

It  might,  for  the  purposes  of  the  case,  be  conceded  that  the 
legislature  have  not  the  power,  without  the  consent,  express 
or  implied,  of  the  parties  affected,  to  deprive  one  person  of 
his  property  and  bestow  it  upon  another,  or  determine  the 
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price  at  which  one  shall  sell  his  property  to  another.  Such 
an  interference  with  the  rights  of  private  property  may  not 
be  within  the  legitimate  province  of  legislation. 

But  does  the  act  limit  the  price  at  which  the  reporter  may 
sell  the  reports  without  his  consent?    . 

Upon  the  taking  effect  of  the  act,  he  had  his  option  to 
prepare  and  publish  the  reports  upon  the  conditions  pre- 
scribed in  the  act,  or  not  to  do  it.  He  was  not  obliged  to 
continue  in  the  office,  but  having  elected  to  continue  in 
the  office  and  publish  the  reports,  he  elected  to  do  it 
upon  the  terms  and  conditions  prescribed  in  the  act.  Hav- 
ing elected  to  take  the  benefit  of  the  law,  he  took  it  upon- 
the  conditions  imposed.  His  consent  to  the  conditions  is 
implied  from  his  acceptance  of  the  benefits  of  the  act.  He 
cannot  accept  the  benefits  and  repudiate  the  burthens.  A 
devisee  is  not  obliged  to  accept  a  devise  made  to  him  in  a 
will ;  but  if  he  accept  the  devise  he  must  do  it  upon  and  per- 
form the  conditions  prescribed  in  the  will.  The  case  is  quite 
analogous  to  those  where  charters  are  granted  to  corpora- 
tions, in  which  terms  and  conditions  are  prescribed.  If  the 
charters  be  accepted,  the  terms  and  conditions  must  be  per- 
formed. Pennsylvania  Railroad  Co.  v.  Commomvealihy  3 
Grant  Pa.  128.  Where  charters  are  granted  to  railroad  or  turn- 
pike corporations,  prescribing  the  rates  of  fere,  freight  or  toll 
that  may  be  charged,  it  is  quite  clear  that  these  rates  cannot 
be  lawfully  exceeded.  By  accepting  such  charters,  the  cor- 
porations agree  to  the  limitations  prescribed. 

By  the  terms  of  the  law  in  question,  the  reporter  is 
entitled  to  the  use  of  the  manuscript  opinions,  records,  briefs, 
and  other  papers  filed  in  the  office  of  the  clerk  of  this  court, 
for  the  purpose  of  preparing  his  reports.  This  is  a  privi- 
lege that  no  one  else  has.  Reporting  would  seem  to  be 
impracticable  without  it,  for  the  cost  of  procuring  transcripts 
from  the  clerk  of  the  opinions  would  probably  exceed  the 
profits  of  reporting  in  that  way.  The  statute  also  provides 
that  the  reporter  "shall  also  be  entitled  to  the  exclusive 
copyright  of  each  volume  published  by  him,  after  the  same 
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is  published."  This  provision  does  not,  and  cannot  give  the 
reporter  any  copyright  in  the  volumes.  The  copyright  can 
only  be  acquired  by  taking  tlie  steps  required  for  that  pur- 
P^  by  the  act  of  Congress.  The  most  that  can  be  said  of 
the  provision  is,  that  it  relinquishes  to  the  reporter  any 
riglit  ^hich  the  State  might  otherwise  have  of  acquiring  a 
copyright  in  the  reports.  The  State  is  to -take  of  the 
^P>ii:er  five  hundred  copies,  which  he  is  to  furnish  at  the 
stipulated  price.  These  are  the  privileges  conferred  upon 
^^  "^porter.  The  burthen .  is  that  he  shall  not  sell  the 
reports  at  a  price  beyond  that  prescribed.  As  before  stated, 
he  takes  the  privileges  subject  to  the  burthen.  By  accept- 
ing the  privileges,  he  impliedly  assents  to  the  burthen. 

But  it  is  claimed  that  as  by  the  law  he  is  ,not  obliged  to 
publish  any  more  than  the  five  hundred  copies  to  be  furnished 
the  State,  if  he  publish  more,  which  he  may  or  may  not  do, 
at  his  option,  they  become  his  individual  property,  and  the 
State  cannot  impose  terms  of  sale  upon  him.     This  view 
does  not,  in  our  opinion,  change  the  aspect  of  the  question. 
There  is  a  &llacy,  as  we  think,  that  underlies  the  argument. 
It  is  true  that  the  reporter  is  not,  by  the  terms  of  the  law, 
bound  to  publish  more  than  the  number  to  be  fiirnished  the 
State,  though  the  legislature  evidently  expected  he  would 
do  60,  and  that  if  he  does  so  they  become  his  individual 
property;   but  the  argument  overlooks  the  fact  that  if  he 
does  publish  more  he  does  it  by  virtue  of  the  privileges  con- 
ferred by  the  act  and  under  the  authority  thereof.     Avail- 
ing himself  of  the  rights  conferred  iipon  him  by  the  act  to 
i88ue  volumes  beyond  the  number  required  by  the  State,  he 
cannot  repudiate  the  condition  upon  which  those  rights  were 
conferred  upon  and  exercised  by  him. 

It  is  also  urged  that  as  the  reporter  is  entitled,  by  the 
consent  of  the  State,  to  copyrights  in  the  reports,  the  subject 
^  governed  exclusively  by  the  acts  of  Congress,  and,  there- 
fore, that  the  portion  of  the  law  limiting  thB  price  is  void. 

The  purpose,  and  only  purpose  so  far  as  occurs  to  us,  of  a 
copyright  in  a  book,  is  to  secure  tor  the  writer  or  proprietor. 
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or  to  his  executors^  administrators,  or  assigns  "  the  sole  lib- 
erty of  printing,  reprinting,  publishing,  completing,  copying, 
executing,  finishing  and  vending  the  same  *'  for  the  period 
prescribed.     Rev.  Stat.  U.  S.  965. 

When  a  book  is  published  under  the  authority  of  a  State,  by 
virtue  of  a  law  of  the  State  which  restricts  the  author  or  pub- 
lisher to  a  asrtain  price  in  the  sale  of  the  book,  we  do  not 
see  how  the  restriction  can  be  removed  by  securing  a  copy- 
right in  the  book.  The  pbject  of  the  copyright  is  to  prevent 
others  from  pirating  the  work.  . 

It  was  not  the  object  of  the  federal  constitution,  or  the 
acts  of  Congress  made  in  pursuance  thereof,  to  confer  upon 
the  author  or  proprietor  of  a  book  any  new  rights  or  immu- 
nities in  respect  thereto,  which  he  did  not  possess  before 
securing  the  copyright,  but  to  save  to  him  the  sole  enjoy- 
ment of  the  fruits  of  the  work  without  interference  or  piracy 
from  others.  We  do  not  think  the  restriction  is  at  all  in 
conflict  with  the  constitution  or  the  acts  of  Congress  on  the 
subject  of  copyrights,  nor  that  it  is  void  for  any  other  reason. 
The  case  was,  as  we  think,  correctly  decided  in  the  court 
below,  and  the  judgment  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

Pettit  J.,  dissents. 


Scheid  et  al.  v.  Leibshultz  et  al. 

Bond. — Presumption  what  Name  is  not  in  Body  of  Bond, — Where  the  names 
of  persons  who  sign  a  bond  do  not  appear  in  the  body  of  the  bond, 
except  that  of  the  principal  obligor,  but  are  signed,  with  the  name  of  the 
principal  obligor,  immediately  after  the  words,  **  signed,  sealed  and 
delivered  in  presence  of  us,"  it  will  not  be  presumed  that  any  of  such  per- 
sons signed  as  witnesses  and  not  as  makers. 
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Same. — Surety. — A  surety  who  signs  a  bond  is  bound  thereby  though  his 
name  does  not  appear  in  the  body  of  the  bond. 

From  the  Dearborn  Circuit  Court. 

W.  S.  Holman,  H.  D.  Mc  Mullen  and  J.  Schwartz,  for 
appellants. 

J.  D.  Haynes  and  J.  K,  Thompsoriy  for  appellees. 

BusKiRK;  J. — The  record  in  this  cause  presents  but  one 
question,  and  that  is,  whether  the  court  erred  in  overruling 
the  demurrer  to  the  complaint. 

ThiB  was  an  action  by  the  appellees  against  the  appellants, 
upon  the  following  instrument :  "  Know  all  men  by  these 
presents  that  we,  August  Thierfelder,  of  Aurora,  Dearborn 
county  and  State  of  Indiana,  are  hereby  held  and  firmly 
bound  unto  Klaas  and  Leibshultz,  sewing  machine  general 
agents  in  the  city  of  Cincinnati,  State  of  Ohio,  in  the  sum  of 
one  thousand  dollars,  lawful  money  of  the  United  States  of 
America,  to  be  paid  to  the  said  Klaas  and  Leibshultz,  their 
successors,  representatives,  or  assignees,  for  which  payment 
well  and  truly  to  be  made  they  bind  themselves,  their  heirs, 
executors,  and  administrators  jointly  and  severally,  firmly 
by  these  presents,  sealed  with  their  seals,  dated  the  22d  day 
of  June,  1871.  The  condition  of  the  above  obligation  is 
such  that  if  the  above  bounden  August  Thierfelder,  his 
heirs,  executors,  or  administrators,  shall  well  and  truly  pay 
or  cause  to  be  paid  any  and  every  indebtedness  or  liability 
now  existing,  or  which  may  hereafter  in  any  manner  exist 
or  be  incurred  on  the  part  of  the  said  August  Thierfelder  to 
the  said  Klaas  and  Leibshultz,  whether  such  indebtedness 
or  liability  shall  exist  in  the  shape  of  book  accounts,  notes, 
renewals,  or  extensions  of  notes  or  accounts,  acceptances, 
indorsements,  or  otherwise,  hereby  waiving  presentment  for 
payment,  notice  of  non-payment,  protest  and  notice  of  pro- 
test, and  diligence,  upon  all  notes  now  or  hereafter  executed, 
indorsed,  transferred,  guaranteed  or  assigned  by  the  said 
August  Thierfelder  to  the  said  Klaas  and  Leibshultz,  then 
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this  obligation  to  be  void,  but  otherwise  to  remain  in  full 
force  and  effect. 

"  Signed,  sealed,  and  deliv-      August  Thierfelder, 
ered  in  presence  of  us.  Charles  Scheid, 

*/  Frank  Herzog, 
"  Anton  Kluber." 

There  is  attached  to  the  bond  an  affidavit  of  Scheid,  Her- 
zog and  Kluber  to  the  effect  that,  after  the  payment  of  just 
debts,  each  of  them  is  the  owner  of  property  subject  to  exe- 
cution of  the  value  of  four  hundred  dollars. 

It  is  averred  in  the  complaint  that  all  the  persons  whose 
names  appear  to  the  above  bond  executed  the  same.  It  is 
claimed  by  counsel  for  appellant  that  as  the  names  of  Charles 
Scheid,  Frank  Herzog,  and  Anton  Kluber  do  not  appear  in 
the  body  of  the  bond,  it  is  to  be  presumed  that  they 
signed  it  as  witnesses,  and  not  as  makers.  We  think  no  such 
presumption  can  be  indulged.  Their  names  appear  directly 
under  the  name  of  the  principal  obligor,  and  not  on  the  left 
hand  under  the  words  "  signed,  sealed  and  delivered  in  the 
presence  of  us."  If  they  signed  as  witnesses  only,  why  did 
they  make  and  attach  an  affidavit  as  to  the  value  of  the 
property  owned  by  them  ? 

It  is  further  insisted  that  it  must  be  treated  as  the  bond 
only  of  August  Thierfelder,  because  only  his  name  appears 
in  the  body  of  the  bond  as  a  maker.  The  language  of  the 
bond  is  "  We,  August  Thierfelder,  of  Aurora,  Dearborn 
county,  and  State  of  Indiana,  are  hereby  held  and  firmly 
bound,"  etc. 

The  demurrer  admits  the  execution  of  the  bond  and  the 
averments  of  the  complaint,  that  by  the  bond  the  defendants 
undertook  and  promised  to  pay  to  the  plaintifis,  etc. 

In  support  of  this  position,  reference  is  made  to  Cox  v. 
WeU%,  7  Blackf.  410.  There  it  was  said :  "  The  deed  offered 
in  evidence  by  the  plaintiff,  and  shown  on  oyer,  does  not  con- 
vey the  interest  of  ConwelPs  wife  in  the  premises ;  her  name 
not  being  inserted  in  the  body  of  the  deed." 

The  ruling  in  the  above  case  was  followofi  in  Dnrhx.  Bar- 
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Iholomew,  3  Ind.  485,  where  it  was  held  that,  to  bar  dower, 
the  deed  itself  must  contain  the  words  necessary  to  constitute 
a  conveyance  or  release  of  dower,  and  it  can  not  be  aided  by 
the  certificate  of  acknowledgment. 

The  decision  in  Oox  v.  Wells,  supra,  was  based  upon  two 
eases  in  Massachusetts,  Oatlin  v.  Ware,  9  Mass.  209;  Luf-- 
kin  V.  Ourtis,  13  Mass.  223.  In  the  case  first  cited,  it  was 
held,  that  '^a  deed  cannot  bind  a  party  sealing  it,  unless  it 
contains  words  expressive  of  an  intention  to  be  bound.  In 
this  case,  whatever  may  be  conceived  of  the  intention  of  the 
demandant  in  signing  and  sealing  the  deed,  there  are  no 
words  implying  her  intention  to  release  her  claim  of  dower 
in  the  lands  conveyed  which  must  have  been,  to  give  it  that 
operation.  It  was  merely  the  deed  of  the  husband,  and  the 
wife  is  not  by  it  barred  of  her  right  to  dower." 

In  the  second  case  cited  it  was  held,  that,  to  release  the 
dower  of  the  wife,  the  deed  should  have  contained  "  words 
importing  a  release  of  her  claim  of  dower." 

The  ruling  in  the  preceding  cases  proceeded  upon  the  the- 
ory that,  to  convey  or  release  the  dower  of  the  wife,  the  deed 
must  contain  words  expressing  a  clear  intention  on  her  part 
io  convey  or  release  her  dower,  and  that  hence  her  name 
must  appear  in  the  body  of  the  deed,  as,  otherwise,  there 
would  be  no  means  of  ascertaining  her  intention.  We  think 
the  above  authorities  can  have  no  application  to  the  present 
case;  for  all  that  is  required  to  render  the  appellants  liable  as 
sureties  is,  that  it  should  clearly  appear  that  they  intended  to 
be  bound  by  the  terms  of  the  bond,  and  this  is  plain  from 
the  act  of  executing  it.  Dobson  v.  Keys,  Cro.  Jac.  261 ; 
Smith  V.  Crooker,  5  Mass.  538;  Ex  parte  Fulton,  7  Cow.  484. 
An  obligation  which,  in  its  terms,  purports  to  be  that  of 
one  person,  as  "  I  hereby  bind  myself,"  etc.,  and  is  executed 
by  more  than  one,  may  be  treated  as  the  several  obligation 
of  each  person  who  signs  it,  or  the  joint  obligation  of  all. 
Knisely  y.Shenberger,  7  Watts,  193;  Leith  v.  Biish,  61  Penn. 
St.  395 ;  Parks  v.  Brinkerhoff,  2  Hill,  663 ;  Smith  v.^  Crooker, 
5  Mass.  538;   Wright  v.  Harris,  31  Iowa,  272. 
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The  Jeffersonville,  Madison  and  Indianapolis  R.  R.  Co.  v,  Parmalee,  Adm'r. 

The  question  involved  has  been  expressly  decided  by  thb 
€Ourt  in  two  cases. 

In  FoUer  v.  The  State,  ex  rel.  Thompson,  23  Ind.  550,  the 
name  of  the  surety  was  not  in  the  body  of  the  bond ;  but  it 
was  held  that  this  did  not  render  it  void  as  to  him,  as  his 
signature  to  the  bond  was  sufficient.  And  Pequawkdt  Bridge 
V.  Mathes,  7  N.  H.  230,  and  Smith  v.  Orooker,  5  Mass.  538, 
are  cited. 

In  The  Wild  Cat  Branch  v.  Ball,  45  Ind.  213,  the  ques- 
tion is  fully  considered.  Many  authorities  are  cited  and 
reviewed.  The  conclusion  reached  was,  that  the  liability  of 
the  sureties  was  fixed  by  their  execution  of  the  bond ;  and 
it  was  further  held  that  the  fact  that  the  name  of  the  princi- 
pal appeared  in  the  body  of  the  bond  created  no  liability 
against  him  without  he  subscribed  the  bond. 

In  Knisely  v.  Shenberger,  supra,  the  court  said:  "  If  ever 
there  was  a  time  when  courts  listened  to  trivial  and  verbal 
inaccuracies  in  contracts,  when  the  real  meaning  and  inten- 
tion of  the  parties  was^plaiuj  that  time  has  gone  by,  and  the 
only  object  of  courts  is,  that  where  the  meaning  and  inten- 
tion of  the  parties  are  perfectly  plain,  no  grammatical  inac- 
curacy or  want  of  the  most  appropriate  words  shall  render 
the  instrument  unavailing." 

We  think  the  language  used  quite  appropriate  to  the  pres- 
ent case. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 


The    Jefpersonville,    Madison    and    Indianapolis 
Railroad  Co.  v.  Parmalee,  Adm^r. 

Railroad. — Negligence, — A  railroad  company  carrying  passengers  for  hire 
has  not  discharged  its  duty  or  relieved  itself  from  liability  to  them  until  it 
has  stopped  at  the  end  of  their  Journey  a  reasonable  time  for  them  to  get 
off  the  train  in  safety. 
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From  the  Johnson  Circuit  Court. 

T.  W.  Woollen,  G.  M.  Overdreet,  A.  B.  Hunter,  and 
Baker,  Hard  &  Hendricks,  for  appellant. 

8.  P.  Oyler,  D.  Howe,  and  R.  L.  Coffey,  for  appellee. 

Pettit,  J. — This  suit  was  brought  by  the  appellee^ 
William  Parmalee,  administrator  of  James  C.  Parmalee, 
deceased,  to  recover  damages  for  the  loss  of  the  life  of  the 
deceased,  who  was  a  traveller  and  passenger  oa  the  defend- 
ant's road,  by  its  carelessness  and  negligence. 

A  demurrer  to  the  complaint,  for  want  of  sufficient  fects, 
was  overruled,  and  this  ruling  is  assigned  for  error ;  but  in 
the  brief  no  mention  is  made  of  this  ruling,  nor  is  there  any 
suggestion  made  why  the  complaint  is  not  good ;  nor  are  we 
able  to  see  any  defect  in  it. 

There  were  two  trials  by  jury,  after  proper  issues  formed, 
both  resulting  in  a  verdict  for  the  plaintiff,  appellee.  One 
of  the  causes  or  reasons  for  a  new  trial  was  the  giving  of 
instructioDs,  but  no  error  is  pointed  out  or  suggestion  made 
by  the  appellant  as  to  why  the  instructions  were  erroneous ; 
nor  are  we,  after  a  careful  reading  and  examination  of  them, 
able  to  see  any  error  or  defect  in  them.  We  have  never 
seen  a  set  of  instructions  more  carefully  prepared  and  point- 
ing out  the  law  of  the  case  better  than  these  do. 

The  only  real  question  in  the  case  is,  was  the  evidence  suf- 
ficient to  sustain  the  finding?  We  have  fully  read  and  con- 
sidered it.  The  evidence  shows  that  the  deceased  took 
passage  on  the  road  from  Louisville,  Kentucky,  to  Edin- 
burg,  Indiana,  that  he  paid  his  fare  from  one  place  to  the 
other,  that  he  was  from  sixty  to  sixty-three  years  old, 
and  active  for  that  age,  that  he  was  run  over  and  killed 
by  the  cars  at  Edinburg,  the  place  of  his  destination  and 
at  which  he  was  to  stop  by  his  ticket,  and  that  the  time 
of  stopping  at  Edinburg  was  at  night,  when  it  was  dark, 
between  12  at  night  and  2  A.  m. 

We  think  the  evidence  warranted  the  jury  in  finding  the 
verdict,  on  the  ground  that  the   train  did   not  stop  long 
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enough  to  allow  a  man  of  the  age  of  the  deceased  to  get 
securely  off. 

A  I'ailroad  company,  carrying  passengers  for  hire,  has  not 
discharged  its  duty  or  relieved  itself  from  liability  to  them, 
till  it  has  stopped  at  the  end  of  their  j6urney  a  reasonable 
time  for  them  to  get  off  the  train  in  safety.  The  Jefferaon- 
vUle  R.  R.  Go.  v.  Hendricks"  Adm'r,  26  Ind.  228 ;  The  J., 
M.  &  L  R.  R.  Co.  V.  Hendricks,  41  Ind.  48. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  two  per  cent,  damages. 

Petition  for  a  rehearing  overruled. 


Hunter  v,  Thomas. 


Practice. — Losi  Papers, — Appeal  from  Jttstice  of  tfu  Peace. — On  an  appeal 
by  the  defendant  to  the  circuit  court  from  the  judgment  of  a  justice  of 
the  peace,  if  the  papers  have  been  lost  from  the  files,  and  leave  has  been 
granted  each  party  to  substitute  the  papers,  and  time  has  been  given  for 
such  purpose,  if  the  papers  are  not  substituted,  a  motion  of  the  defendant 
to  dismiss  the  action  should  be  overruled,  and,  on  motion  of  the  plaintiff, 
the  appeal  should  be  dismissed. 

From  the  Warren  Circuit  Court. 

M.  Milford,  for  appellant. 

W,  P.  Rhodes,  for  appellee. 

Downey,  J. — This  is  a  controversy  about  a  small  matter. 
The  appellee  sued  the  appellant,  before  a  justice  of  the  peace, 
for  nine  dollars  and  eighty-five  cents.  The  justice  rendered 
judgment  in  favor  of  the  plaintiff  for  six  dollars  and  fifteen 
cents.  The  defendant  appealed,  after  having  replevied  the 
judgment,  and  in  the  circuit  court,  and  there  for  the  first 
time  apparently,  recollected  that  he  had  a  set-off  against  the 
plaintiff  for  eight  days'  use  of  a  mowing  machine,  for  which 
he  charged  twenty -four  dollars,  and  this,  with  a  general 
denial,  he  there  pleaded.     The  plaintiff  replied  to  the  set-off 
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a  general  denial.     By  his  superior  vigilance,  the  plaintiff, 
Avhile  the  defendant  was  out  of  the  court  room,  having  his 
liorse  cared  for,  got  a  judgment  against  him,  dismissing  his 
appeal.     This   the   court,   on  motion   and  showing  by  the 
defendant,  set  aside.     The  cause  was  then  continued  for  two 
terms.     At  the  third  term,  the  paj^ers  appear  to  have  been 
lost   from  the  files,  and  the  court  granted  leave  to  either 
party  to  substitute  papers  by  the  first  day  of  the  next  term. 
At  the  next  term,  the  defendant  moved  the  court  to  dismiss 
the  cause,  on  the  ground  that  "  there  is  no  complaint  on  file 
herein,  and  no  papers  of  any  description  on  file  herein." 
This  motion    was   overruled,  and   the   defendant  excepted. 
The  plaintiff  then  "  moved  the  court  to  dismiss  the  ap{)eal 
herein,   for    the    reason    that    there   are    no    transcript   or 
other  papers  on  file  in  this  cause  in  the  office  of  the  War- 
ren Circuit  Court  (the  cause  having  been  continued  from  the 
previous  term  on  account  of  the  absence  of  the  pajiers  from 
the  files),  which  motion  the  court  sustained."     To  this  the 
defendant  excepted. 

The  defendant  appealed  to  this  court,  and  he  has  here 
assigned  as  errors:  1.  The  refusal  of  the  court  to  dismiss 
the  action ;  and,  2.    The  dismissal  of  the  ap}>eal. 

An  appeal  from  the  judgment  of  a  justice  of  the  peace 
transfers  the  cause  to  the  circuit  court  for  trial  there  de 
novo,  and  hence  the  original  pajx^rs  in  the  cause  must  be  sent 
with  the  transcript  to  the  circuit  court.  2  G.  &  H.  595,  sec. 
66.  The  appeal  o^jerates  to  set  aside  the  judgment  of  the 
justice  and  supersede  any  proceeding  thereon.  If  this  were 
not  so,  and  the  party  who  recovered  before  the  justice  of  the 
peace  should  again  recover  in  the  circuit  court,  he  would 
have  two  judgments  for  the  same  debt.  It  is  provided, 
however,  by  statute,  that  when  an  appeal  is  dismissed  by  tlie 
court,  such  fact  shall  be  certified  to  the  justice  by  the  clerk, 
and  such  judgment  shall  stand  on  the  justice's  docket  as 
if  no  appeal  had  been  taken.  2  G.  &  H.  5&5,  sec.  69. 
If  the  plaintiff  dismiss  his  cause  in  the  circuit  court,  the 
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dismissal  operates  to  avoid  entirely  the  proceedings  before 
the  justice.     Reeves  v.  Andrews^  7  Ind.  207. 

The  parties  in  the  case  under  consideration  each  had  the 
privilege  granted  to  him  to  substitute  papers  in  place  of 
those  which  were  lost  from  the  files,  but  neither  of  them  did  so. 

We  think  it  must  be  the  law,  that  where,  in  such  case, 
there  is  ground  on  which  the  appeal  may  be  dismissed,  and 
also  ground  on  which,  if  the  appeal  was  properly  taken 
and  perfected,  the  action  might  be  dismissed,  the  court 
should  dismiss  the  appeal,  and  not  the  action.  The  reason 
for  the  rule  is,  that  the  appellant  must  have  a  proper  and 
secure  standing  in  the  appellate  court  in  order  to  be  entitled 
to  move  for  any  action  of  the  court  affecting  the  plaintiff's 
cause.  The  defendant  might  have  avoided  the  motion  to 
dismiss  his  appeal  by  getting  an  order  upon  the  justice  to 
certify  up  a  new  transcript,  and,  if  necessary,  by  filing  a  sub- 
stituted appeal  bond.  Had  he  taken  this  course,  he  might, 
after  thus  giving. himself  a  standing  in  the  circuit  court,  have 
been  in  a  position  to  present  the  question  whether  or  not  the 
plaintiff's  action  should  have  been  dismissed  for  want  of  a 
cause  of  action,  etc.  See  the  case  of  Boiles  v.  Barnes,  4 
Blackf  176.- 

We  conclude  that  there  was  no  error  in  the  action  of  the 
court. 

The  judgment  is  affirmed,  with  costs. 


Skelton  et  al.  v.  Ward  et  al. 

Replevin  Bkiu^ Mortgage, ^Debt  Payable  in  Insialments.^Vfh^t^  a  judg- 
ment is  rendered,  and  a  mortgage  is  foreclosed,  given  to  secure  the  payment 
of  several  notes,  of  which  some  are  due  and  others  are  not  due,  and  the 
judgment  is  that  the  plaintiff  recover  the  amount  due,  and  also  the  sev- 
eral  instalments  as  they  become  due,  and  in  default  of  payment  of  any 
instalment  due,  or  to  become  due,  that  the  mortgaged  real  estate  be 
sold,  and  where  it  is  also  found  that  the  property  cannot  be  sold  in  par- 
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cds,  a  person  who  becomes  replevin  bail  for  the  payment  of  the  judg- 
ment "on  or  before  the  time  allowed  by  law  for  the  stay  of  execution,'* 
will  only  be  bound  for  the  amount  of  the  debt  due  at  the  time  he  signs 
as  bail.  (Pettit,  J.,  dissented.) 
Mortgage. — Dfdt  Payable  in  Instalments ^—Judgmtnt. — Where  a  mortgage 
is  foreclosed,  which  secures  a  debt  payable  in  instalments,  of  which  some 
are  doe  and  others  are  not  due,  the  court  cau  only  direct,  as  to  instal- 
ments not  due,  at  what  time  and  upon  what  default  any  subsequent 
executions  shall  issue  to  make  the  amounts  of  instalments  not  due.  A 
personal  judgment  cannot  be  legally  rendered  for  a  debt  which  is  not 
due. 

From  the  Gibson  Circuit  Court. 

D.  F.  EjiAree,  for  appellants. 

C.  A.  Bmlnrky  for  appellees. 

DowxEY,  J. — This  was  an  action  by  the  appellants  against 
the  appellees  for  an  injunction.  The  complaint  discloses  the 
following  fiicts: 

Ward  had  a  mortgage  on  real  estate  executed  by  Grigsby 
and  wife  to  secure  the  payment  of  a  number  of  notes,  some 
of  which  Ave  re  due,  and  others  had  not  yet  matured.  On  the 
13th  day  of  January,  1871,  he  commenced  an  action  to  fore- 
close his  mortgage,  at  which  time  one  only  of  the  notes  was 
due.  The  complaint  alleged  that  the  lands  could  not  be 
dixided  and  sold  in  parcels,  etc.  The  mortgage  provided 
for  the  payment  of  attorney's  fees  if  suit  should  be  brought 
to  foreclose  it.  At  the  January  term,  1871,  of  the  court, 
judgment  was  rendered  for  the  foreclosure  of  the  mortgage, 
the  material  part  of  which  is  as  follows: 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  said  plaintiff  do  recover  judgment  against  said 
Bayless  Grigsby,  defendant,  on  said  notes  and  mortgage,  (me 
hundred  and  fifty-three  dollars,  as  the  reasonable  fee  of  plain- 
tiff's attorney  for  obtaining  this  judgment  and  collecting  the 
same,  and  eight  hundred  and  fift}'-six  dollars  and  tAventy-five 
cent8,  now  due  and  owing;  also,  the  sum  of  eight  hundred 
and  ninety-seven  dollars  and  seventy-five  cents  on  the  25th 
day  of  December,  1871;  also,  the  sum  of  nine  hundred 
and  forty-two  dollars  and  seventy-five  cents  due  and  owing 
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on  the  25th  day  of  December,  1872;  the  sums  aforesaid 
being  all  collectible  without  relief  from  valuation  or  appraise- 
ment laws.  It  is  also  ordered,  adjudged  and  decreed  by  the 
court  that,. if  default  be  made  in  the  payment  of  any  or 
either  of  said  sums  of  money  above  set  forth,  at  the  respec- 
tive periods  when  the  same  are  dUe  and  owing  as  aforesaid, 
to  w^t :  eight  hundred  and  fifty-six  dollars  and  twenty-five 
cents,  together  with  said  attorney's  fee  of  one  hundred  and 
fifty-three  dollars,  now  due  and  owing,  and  eight  hundred  and 
ninety-seven  dollars  and  seventy-five  cents  on  the  25th  day 
.  of  December,  1871,  and  nine  hundred  and  forty-two  dollars 
land  seventy-five  cents  on  the  26th  day  of  December,  1872, 
then  in  the  event  of  such  default,  or  defiiults,  as  aforesaid 
and  except  as  said  sums  shall  be  duly  stayed  or  replevied, 
the  said  real  estate  in  said  mortgage  described  as  aforesaid 
shall  be  sold  by  the  sherifi^,^'  etc.,  "  as  other  lands  are  sold  on 
execution,^'  etc. 

The  court  found,  and  stated  in  the  judgment,  that  the 
lands  could  not  be  sold  in  parcels  without  injury  to  the  inter- 
ests of  the  parties. 

Within  a  few  days  after  the  rendition  of  the  judgment,  the 
appellants,  Newton  Skelton  and  William  Scott,  became 
replevin  bail  for  the  judgment  defendants  in  the  following 
■form : 

"  I  acknowledge  myself  replevin  bail  for  the  payment  of 
this  judgment  on  or  before  the  time  allowed  by  law  for  the 
stay  of  execution. 

"  Newton  Skelton,  . 
"  William  Scott." 

It  is  alleged  that  long  prior  to  the  25th  day  of  April,  1873, 
by  the  sale  of  all  the  mortgaged  premises,  and  payments  made 
by  the  replevin  bail,  the  amount  of  the  note  due  when  judg- 
ment was  rendered,  and  when  they  became  bail,  and  also  the 
amount  of  the  attorney's  fee,  had  been  paid  and  satisfied, 
with  all  costs  due  at  the  rendition  of  the  judgment,  or  that 
accrued  afterwards ;  so  that  nothing  was  left  due  on  said  judg- 
ment except  the  amount  of  the  two  notes  which  had  not 
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matured  when  the  judgment  was  rendered,  and  when  the 
replevin  bail  was  entered;  that,  notwithstanding  this,  the 
appellee  Ward,  on  the  23d  day  of  April,  1873,  caused  and 
procured  an  execution  to  be  issued  on  said  judgment  and 
entry  of  bail  against  the  judgment  defendant,  Bayless  Grigsby, 
and*  the  appellants,  as  such  replevin  bail,  and  delivered  the 
same  to  the  sheriff,  one  of  the  appellees ;  that  the  sheriff  has 
been  unable  to  collect  the  amount  of  the  execution  from 
Grigsby,  because  he  has  no  property  subject  to  execution, 
and  has  demanded  payment  of  the  plaintiffi  and  threatens 
to  levy  the  execution  on  the  property,  etc. 

The  defendants  demurred  to  the  complaint,  on  the  ground 
that  the  same  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and  there  was 
judgment  for  the  defendants.  This  ruling  of  the  court 
is  assigned  as  error. 

We  cannot  regard  the  judgment  in  question,  so  &r  as  it 
relates  to  the  instalments  or  notes  not  due  at  the  time  the 
judgment  was  rendered,  as  a  judgment  on  which  an  execu- 
tion can  legally  issue  to  be  made  of  the  property  generally 
of  the  judgment  defendant  or  that  of  his  replevin  bail.  The 
statute  has  this  section : 

*' Whenever  a  complaint  is  filed  for  the  foreclosure  of  a 
mortgage  upon  which  there  shall  be  due  any  interest,  or 
instalment  of  principal,  and  there  are  other  instalments  not 
due,  if  the  defendant  pay  into  court  the  principal  and  inter- 
est due,  with  costs,  at  any  time  before  final  judgment,  the 
complaint  shall  be  dismissed;  if  such  payment  be  made 
after  final  judgment,  proceedings  thereon  shall  be  stayed, 
subject  to  be  enforced  upon  a  subsequent  default  in  the  pay- 
ment of  any  instalment  of  the  principal,  or  interest  there- 
after becoming  due.  In  the  final  judgment,  the  court  shall 
direct  at  what  time  and  upon  what  defiiult  any  subsequent 
execution  shall  issue.^'     2  G.  &  H.  295,  sec.  637. 

The  court,  under  this  statute,  could  only,  in   the  final 

judgment,  direct  at  what  time  and  upon  what  default  any 

Vol.  LI.- 
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subsequent  execution  should  issue  to  make  the  amount  of 
the  instalments  or  notes  which  were  not  due  when  the  judg- 
ment was  rendered.  This  is  what  we  unde)*stand  the  court 
to  have  done  in  this  case. 

A  personal  judgment  cannot  legally  be  rendered  for  a/lebt 
which  is  not  due. 

It  is  true  it  was  said  by  this  court,  in  AUe/a  v.  Parker,  11 
Ind.  504,  that  there  was  "  no  substantial  error  in  rendering 
judgment  for  the  whole  amount  due  and  to  become  due  on 
the  notes,  as  that  was  the  amount  to  which  the  plaintiff  was 
entitled  in  case  the  instalment  due  should  not  be  paid,  and 
the  whole  property  should  be  sold  to  satisfy  the  decree ;  and 
the  court  made  the  proper  order  that  the  proceedings  be 
stayed  upon  the  payment  of  the  instalment  due,  until  fiir- 
ther  defeult.^' 

We  do  not  understand  this  language,  however,  to  relate  to 
a  personal  judgment ;  but  only  to  the  judgment  authorizing 
the  sale  of  the  mortgaged  premises,  as  contemplated  by  the 
section  of  the  statute  which  we  have  already  quoted.  It 
may  be  remarked  that  this  case  seems  to  have  been  ques- 
tioned, if  not  overruled,  in  Thompson  v.  Davis,  29  Ind.  264. 

It  is  plain  that  if  a  present  personal  judgment  can  be  ren- 
dered for  the  amount  of  instalments  or  notes  not  due,  it 
must  follow  that  if  the  mortgaged  premises  do  not  sell  for  an 
amount  sufficient  to  pay  the  whole  debt,  the  residue  may  be 
made  of  any  other  property  of  the  judgment  defendant  sub- 
ject to  execution,  and  he  may  thus  be  compelled  to  pay  the 
debt  before  it  has  matured. 

'      It  is  only  so  fer  .as  the  sale  of  the  mortgaged  premises  is 
concerned,  when  the  premises  are  indivisible,  that  the  debt 
\  can  be  collected  before  it  becomes  due. 

We  think  the  entry  of  replevin  bail  in  this  case  should  be 
construed  as  extending  only  to  the  portion  of  the  debt  which 
was  due  at  the  time  when  the  replevin  bond  was  executed, 
including,  of  course,  the  amount  of  the  attorney's  fee,  which 
was  then  due.  This  was  the  only  amount  which  the  defend- 
ant was  then  bound  to  pay,  and  was  the  only  amount*  for 
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which  he  was  required  to  furnish  bail.  The  residue  of  the 
debt  was  not  yet  due. 

It  was  held  in  the  case  of  AUen  v.  Parker y  mipra^  that 
each  instalment  of  the  mortgage  debt  may  be  replevied  as  it 
fiills  due. 

We  do  not  decide  that  the  bail  may  not,  by  express  words, 
extend  his  liability,  where  he  agrees  to  do  so,  to  instalments 
of  the  debt  not  yet  due;  but  we  think  the  bail  in  this  case 
did  not  do  so  by  the  terms  of  the  recognizance.  Reference 
is  made  to  Niles  v.  Stillioagon,  22  Ind.  143;  but  it  is  not  an 
authority  here,  for  the  reason  that  there  the  whole  debt  was 
due  when  the  recognizance  of  replevin  bail  was  executed. 

We  need  not  decide,  in  this  case,  whether  the  liability  of 
the  bail  to  execution  extends  beyond  the  liability  of  his  prin- 
cipal or  not,  for  here  we  are  holding  that  there  was  a  per- 
sonal judgment  against  the  principal  for  the  amount  of  the 
first  note  and  for  the  attorney's  fee,  and  to  that  extent  the 
bail  were  clearly  liable.  The  statute  seems  to  contemplate  a 
joint  execution  against  the  principal  and  the  replevin  bail, 
and  makes  no  express  provision  for  any  other.  2  G.  &  H. 
236,  sec.  428.  If  no  execution  can  otherwise  issue,  it  would 
seem  to  follow  that  the  liability  of  the  bail  to  execution  was 
only  commensurate  with  that  of  the  principal  in  the  judg- 
ment.   But  we  decide  nothing  on  this  p()int. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
complaint. 

Pettit,  J.,  dissenting. — ^The  only  question  in  this  casQ  is, 
where  a  mortgage  is  foreclosed  which  is  given  to  secure  the 
payment  of  several  notes,  some  of  which  are  due,  and  others 
are  not  due,  and  a  decree  of  foreclosure  and  judgment  is  ren- 
dered for  the  whole  amount  of  the  notes  secured  by  the  mort- 
gage, payable  as  they  become  due,  and  a  party  enters  himself 
as  replevin  bail  on  the  judgment  and  decree,  is  he  bound  for 
the  whole  amount  of  the  judgment  and  decree,  or  is  he  only 
bound  for  the  amount  of  the  decree  on  the  notes  due  at  the 
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date  of  the  decree?    I  think  that  he  is  bound  for  the  whole 

amount  of  the  decree  and  judgment. 

The  contract  of  the  replevin  bail  was  in  these  words: 

"  I  acknowledge  myself  replevin  bail  for  the  payment  of 

this  judgment  on  or  before  the  time  allowed  by  law  for  the 

stay  of  execution.^^ 

This,  I  think,  clearly  rendered  the  replevin  bail  liable  for 

the  whole  decree  and  judgment.     NUes  v.  StiUwagon,  22  Ind. 

143. 


Scotten  v.  The  State,  ex  rel.  Simonton,  Auditor. 

School  Fund. — Relator, — The  county  auditor  is  a  proper  relator  in  a  suit^ 
to  collect  money  belonging  to  the  common  school  fund,  loaned  by  the 
county  auditor. 

Same. — Surety. — A  surety  who  signs  a  note  given  for  a  loan  of  the  common 
school  fund,  made  by  the  county  auditor,  is  not  released  by  reason  of  the- 
loan's  not  being  secured  by  a  mortgage  of  real  estate,  as  required  by 
statute. 

Contract.— //fe^fl/  Gw/wr/.— The  general  rule  that  courts  will  not  enforce 
contracts  prohibited  by  statute,  or  allow  the  recovery  of  money  paid  in 
pursuance  of  them,  but  will  leave  parties  in  pari  delicto  without  remedy, 
is  not  applicable  where  the  contract  is  prohibited  for  the  mere  protection 
of  one  of  the  parties  against  an  undue  advantage  which  the  other  party 
is  supposed  to  possess. 

Evidence. — Harmless  Error.— Th^  admission  of  evidence  which  cannot  be 
held  to  have  prejudiced  the  party  against  whom  it  is  introduced,  if 
£rror  at  all,  is  a  harmless  error. 

From  the  Huntington  Circuit  Court. 

B.  F.  Ibaeh  and  O.  W.  Stuttz,  for  appellant. 

BusKiRK,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  and  one  Nathan  W.  Rogers,  upon  a  promis- 
sory note  payable  to  the  State  of  Indiana.  Rogers  made 
default,  and  judgment  was  rendered  against  him,  and,  having 
refused  to  join  in  the  appeal,  he  was  duly  notified  of  such 
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appeal,  but  has  not  appeared  and  declined  to  join^  and  is 
regarded  as  having  joined. 

The  appellant  appeared  and  demurred  to  the  complaint, 
but  his  demurrer  was  overruled,  and  he  took  an  exception. 
Thereupon  he  filed  his  separate  answer  in  two  paragraphs. 
The  court  sustained  a  demurrer  to  the  second  paragraph,  and 
appellant  again  excepted.  The  cause  was  tried  by  the  court, 
and  resulted  in  a  finding  for  appellee,  and,  over  motion  for  a 
new  trial,  judgment  was  rendered  on  the  finding. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
demurrer  to  the  complaint,  the  sustaining  of  the  demurrer  to 
the  second  paragraph  of  the  answer,  and  the  overruling  of  the 
motion  for  a  new  trial. 

The  objection  urged  to  the  complaint  is,  that  the  action  is 
not  properly  brought  on  the  relation  of  the  county  auditor. 
We  think  otherwise. 

Section  12  of  an  act  in  relation  to  county  auditors,  in 
express  terms,  makes  it  the  duty  of  the  auditor  to  institute 
suits  in  relation  to  trust  funds.  1  G.  &  H.  122.  Hawkins  v. 
The  State,  24  Ind.  288 ;  Gaehenhehner  v.  The  State,  28  Ind. 
91 ;  Shane  v.  Francis,  30  Ind.  92. 

The  second  paragraph  of  the  answer  is  as  follows : 

"  For  further  and  second  separate  answer  to  said  complaint, 
John  J.  Scotten  for  himself  says  he  admits  the  execution  of 
the  note,  a  copy  of  which  is  filed  with  said  complaint,  and 
that  he  signed  the  same  only  as  security  for  his  co-defendant, 
Rogers;  that  said  Rogers  received  all  of  said  money  so 
loaned  for  his  own  use  and  benefit;  that  he,  said  Scotten, 
never  received  any  of  said  money  loaned  on  said  note ;  that 
no  part  thereof  was  received  for  his  own  use  or  benefit,  nor 
any  of  the  proceeds  thereof;  that  said  auditor,  neither  before 
nor  afi;er  said  loan  was  made,  did  not  require  any  mortgage 
or  any  real  estate  security  to  secure  the  payment  of  said 
money  so  loaned ;  and  that  no  real  estate  security  was  offered 
by  said  Rogers  or  himself  to  said  auditor  to  secure  the  pay- 
ment of  the  same ;  that  said  money  was  loaned  on  the  appli- 
cation of  said  Rogers,  who  filed  no  certificate  of  the  clerk  of 
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said  county,  or  the  recorder  thereof,  of  any  lands  whatever 
being  without  incumbrance;  that  no  other  security  was 
taken  by  said  auditor  for  the  loan  of  said  money  than  the 
personal  security  of  this  said  John  J.  Scotten  j  that  the  said 
auditor  had  no  right  or  authority  to  take  such  personal 
security,  but  that  the  same  was  taken  contrary  to  law; 
wherefore  he  asks  judgment  for  costs." 

The  second  point  relied  lipon  by  counsel  for  appellant  for 
a  reversal  of  the  judgment  is  based  upon  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  second  paragraph  of 
the  answer. 

The  complaint  alleges  that  the  auditor  of  Huntington 
county,  on  the  11th  day  of  August,  1857,  loaned  to  the 
defendants,  of  the  common  school  fund,  ninety-six  dollars 
and  thirty  cents;  that,  to  secure  the  same,  the  defendants 
executed  their  note,  payable  to  the  State  of  Indiana,  a  copy 
of  which  was  filed  with  and  made  a  part  of  the  complaint. 

The  second  paragraph  of  the  answer  admits  the  execution 
by  Rogers,  as  principal,  and  by  the  appellant,  as  his  surety,  but 
avers  that  all  the  money  was  received  and  used  by  Rogers ; 
that  no  other  security  was  taken  for  such  loan  than  the  indi- 
vidual liability  of  the  appellant. 

It  is  contended  by  counsel  for  appellant  that  the  loan  so 
made  was  not  made  in  accordance  with,  but  contrary  to,  the 
statute  in  force  at  the  time  the  loan  was  so  made.  It  was  ■ 
provided  by  such  statute  that  all  loans  of  the  common  school 
fund  should  be  secured  by  mortgage  upon  real  estate.  It 
did  not  provide  for  personal  security.  Sections  58  to  75,  1 
G.  &  H.  551  to  553. 

The  learned  counsel  have  cited  a  large  number  of  author- 
ities supporting  the  doctrine  that  contracts  prohibited  ,by 
statute  will  not  be  enforced. 

The  general  doctrine  stated  has  been  announced  in  many 
adjudged  cases  in  this  court. 

In  Deniing  v.  The  State,  ex  rd.  Miller,  23  Ind.  416,  it  was 
held  that  the  general  rule  is,  that  the  courts  will  not  enforce 
contracts  prohibited  by  statute,  nor  allow  the  recovery  of 
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money  paid  in  pursuance  of  them ;  but  the  parties  will  be 
left  without  remedy  whenever  they  are  in  pari  delicto.  But 
this  rule  is  not  applicable  when  the  contract  is  prohibited  for 
the  mere  protection  of  one  of  the  parties  against  an  undue 
advantage  which  the  other  party  is  supposed  to  possess  over 
him.  That  was  a  suit  to  foreclose  a  mortgage  upon  certain 
real  estate  to  secure  a  loan  of  school  funds. 

The  defence  set  up  was,  that  the  contract  was  prohibited 
by  statute,  because  there  was  a  prior  incumbrance  upon  the 
land  mortgaged,  when  the  statute  provided  that  a  loan  of  the 
fund  should  be  secured  by  a  mortgage  upon  real  estate  with- 
out incumbrance. 

The  court,  upon  the  ground  above  stated,  held  that  the  con- 
tract was  valid.  The  ruling  in  that  case  shows  that  the  con- 
tract in  the  present  case  is  valid.  The  note  being  valid  as 
to  Rogers,  the  principal,  it  must  be  held  valid  as  to  the 
surety. 

We  think  the  court  committed  no  error  in  sustaining  the 
demurrer  to  the  third  paragraph  of  the  answer. 

The  remaining  question  is,  whether  the  court  erred  in 
overruling  the  motiou  for  a  new  trial.  Two  reasons  are 
relied  upon:  1.  The  improper  admission  of  the  note  in  evi- 
dence; and,  2.  The  improper  admission  of  the  record  of  the 
auditor,  relating  to  the  loan  in  question. 

It  is  quite  obvious,  from  what  has  been  said,  that  the  note 
was  properly  admitted  in  evidence.  The  suit  was,  in  legal 
eflect,  in  the  name  of  the  State.  The  note  is  payable  directly 
to  the  State.  The  note  is  valid.  No  valid  reason  can  be 
urged  against  its  admission. 

Without  deciding  whether  the  record  of  the  auditor  was 
or  was  not  competent  evidence,  we  think  the  appellant  can- 
not complain  of  its  admission. 

The  case  of  the  plaintiff  was  fully  made  out  when  he  read 
in  evidence  the  note  upon  which  the  action  was  based.  The 
admission  of  the  record  of  the  auditor  did  not  and  could  not 
prejudice  the  appellant.  The  error,  if  any,  was  entirely 
harmless. 
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We  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


Reed  t?.  Makemson. 


From  the  Kosciusko  Circuit  Court. 

C,  Clemansy  for  appellant. 

J.  H.  Carpenter  and  W.  8.  Marshall,  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the 
appellant  to  foreclose  a  mortgage.     Judgment  by  defiiult. 

It  is  assigned  for  error  that  the  complaint  does  not  state 
fects  sufficient  to  constitute  a  cause  of  action.  There  is 
nothing  in  this  assignment  of  error,  as  the  complaint  is 
clearly  good. 

It  is  also  claimed  by  the  appellant  that  the  judgment  was 
for  thirty-eight  dollars  and  eighty-seven  cents  too  much. 

This  is  admitted  by  the  counsel  for  the  appellee,  and  they 
have  filed  a  remittitur  for  the  excess. 

The  residue  of  the  judgment,  one  thousand  four  hundred 
dollars,  is  affirmed,  at  the  costs  of  the  appellee. 


The  Meridian  National,  Bank  et  al.  t?.  Brandt. 

Partnership. — Partnership  Debts  and  Assets, — If  two  psirtners  buy  real 
estate,  and,  while  indebted  for  a  part  of  the  purchase-money,  they  seU  it 
and  receive  promissory  notes  in  payment  therefor,  which  are  in  posses- 
sion of  one  of  the  partners ;  as  between  themselves  and  against  aU  per- 
sons with  notice,  they  have  a  right  to  have  the  proceeds  of  the  notes 
applied  in  discharge  of  the  vendor's  lien  for  the  debt  due  from  them 
as  partners  until  it  is  paid ;  and  the  interest  of  one  of  the  partners  in  the 
notes,  as  between  him  and  the  other  and  against  all  persons  with  notice, 
is  whatever  share  of  the  proceeds  remains  to  him  after  the  final  settle* 
ment  of  the  partnership  debts. 
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From  the  Marion  Superior  Court. 

/.  E.  McDonald,  J.  M.  Butler,  F.  B.  McDonald  and  O.  C. 
Butler,  for  appellants. 

W,  Morrow,  N.  Truster  and  /.  A,  Henry,  for  appellee. 

BiDDLEy  C.  J. — The  only  question  reserved  in  this  case 
arises  upon  the  conclusions  of  law  applicable  to  the  fiicts 
found  on  a  trial  by  the  court,  as  follows :      * 

1.  That  about  the  18th  day  of  November,  1872,  the  plain- 
tiff (John  B.  Brandt)  and  the  defendant  Clement  A.  Green- 
leaf,  for  the  purpose  of  speculation,  bought  of  certain  heirs, 
known  as  the  Brown  heirs,  certain  real  estate  in  Marion 
county,  as  described  in  the  complaint,  for  the  price  and  sum 
of  ten  thousand  eight  hundred  and  nineteen  dollars  and 
twenty-six  cents.  The  agreement  between  the  plaintiff  and 
Greenleaf  was,  that  they  would  buy  the  said  real  estate,  and 
each  pay  equally  the  costs  and  expenses  of  said  purchase, 
the  said  real  estate  to  be  sold,  and  each  to  share  equally  the 
profits,  if  any  were  realized ;  that  on  purchasing  said  real 
estate  they  made  sundry  notes  to  said  Brown  heirs,  as  set 
out  in  the  complaint,  amounting  in  all  to  eight  thousand 
eight  hundred  and  ninety-two  dollars  and  twenty-six  cents, 
with  interest  from  the  date  of  said  notes;  that  afterwards, 
on  the  14th  day  of  December,  1872,  the  plaintiff  and  Green- 
leaf  sold  said  real  estate  to  John  Sedgwick  for  the  price  and 
sum  of  fourteen  thousand  five  hundred  and  seventy-five  dol- 
lars, for  which  they  received  payment  in  cash  one-half,  or  the 
sum  of  seven  thousand  two  hundred  and  eighty-seven  dol- 
lars and  fifty  cents,  and  for  the  other  half  the  said  Sedgwick 
made  his  two  several  promissor}^  notes,  each  for  the  sum  of 
three  thousand  six  hundred  and  forty-three  dollars  and 
seventy-five  cents,  one  due  in  two  years  from  date,  and  the 
other  due  in  three  years  from  date  ;  each  of  which  notes  was 
dated  on  the  14th  day  of  December,  1872,  and  payable  to 
Clement  A.  Greenleaf  and  John  B.  Brandt,  at  the  First 
National  Bank  of  Indianapolis,  Indiana. 

2.  That  said  notes,  after  having  been  executed  by  said 
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Sedgwick,  were  placed  in  the  possession  of  Clement  A.  Green- 
leaf,  the  proceeds  of  which  were  to  be  applied  to  the  pay- 
ment of  the  notes  given  by  the  said  plaintiff  and  the  said 
Greenleaf  to  the  Brown  heirs,  the  amount  of  the  notes  given 
to  the  Brown  heirs  being  all  the  outstanding  liabilities  of 
said  Greenleaf  and  said  Brandt;  and  that  the  notes  of  said 
Sedgwick  constitute  all  the  assets  of  the  said  Greenleaf  and 
said  Brandt. 

3. » That  the  said  Greenleaf,  being  in  the  possession  of  the 
notes  of  Sedgwick  as  aforesaid,  without  the  knowledge  or 
consent  of  said  Brandt,  in  the  month  of  April,  1873,  deliv- 
ered said  notes  to  the  defendant,  the  Meridian  National 
Bank,  as  collateral  security  for  the  individual  debt  of  the 
said  Greenleaf,  he  having  procured  a  loan  from  said  bank  on 
the  faith  of  said  collaterals,  the  said  Greenleaf  endorsing 
said  notes  to  said  bank  by  placing  his  name  on  the  back 
thereof. 

4.  The  said  bank,  at  the  time  the  said  notes  were  so 
assigned,  had  notice  that  the  plaintiff  was  an  equal  owner 
with  said  Greenleaf  of  said  notes ;  that  they  were  made  by 
Sedgwick  for  the  purchase  of  the  real  estate  sold  to  him  by 
said  Brandt  and  Greenleaf,  and  with  notice  that  said  Green- 
leaf and  Brandt  were  also  indebted  to  said  Brown  heirs  for  a 
part  of  the  purchase-money  of  said  real  estate ;  and  it  was 
agreed  between  said  Greenleaf  and  said  bank  that  said  bank 
should  only  hold  the  interest  in  said  notes  belonging  to  said 
Greenleaf. 

5.  The  debt  from  Greenleaf  to  said  bank  is  about  the  sum 
of  nine  thousand  dollars,  for  which  the  said  bank  holds  the 
notes  of  Sedgwick,  as  well  as  other  notes  and  certificates  of 
stock,  as  collateral  security  therefor;  and  the  entire  amount 
of  said  collaterals,  outside  of  the  notes  of  Sedgwick,  are  suffi- 
cient to  secure  the  said  bank  from  loss. 

6.  That  said  Greenleaf  is  insolvent,  and  was,  on  the  26th 
day  of  November,  1873,  duly  adjudged  a  bankrupt,  and  the 
defendant  George  F.  McGinnis  was  duly  appointed  assignee 


NOVEMBER  TERM,  1875.  59 

The  Meridian  National  Bank  et  ai,  v,  Brandt. 

of  his  estate,  and  entered  upon  the  discharge  of  his  duties  as 
such  assignee. 

7.  That  the  proceeds  of  the  sale  of  said  real  estate  to  said 
Sedgwick,  except  the  notes  now  held  by  said  bank,  and 
except  what  was  applied  to  the  payment  of  the  original  pur- 
chase-money to  said  Brown  heirs  before  the  assignment  of 
said  notes  to  said  bank,  was  divided  equally  between  said 
Greenleaf  and  said  Brandt,  each  appropriating  the  same  to 
his  own  use,  and  the  amount  of  the  notes  given  by  said 
Greenleaf  and  said  Brandt  to  said  Brown  heirs,  as  set  out  in 
complaint. 

The  court  then  stated  the  following  as  the  conclusions  of 
law  arising  on  the  foregoing  facts: 

"That  the  plaintiff  and  the  defendant  Clement  A.  Green- 
leaf were  partners  in  buying  and  selling  the  real  estate 
described  in  the  complaint,  and  as  such  partners  they  owned 
and  held  the  notes  of  Sedgwick,  now  in  the  possession  of  the 
defendant  the  Meridian  National  Bank ;  and  the  said  notes 
and  the  proceeds  thereof  should  be  applied  to  the  debt  due 
to  the  Brown  heirs;  and  that  the  transfer  and  delivery  of 
Slid  notes  to  said  bank  by  said  Greenleaf  is  subject  to  the 
right  of  the  plaintiff  to  have  the  proceeds  of  said  notes 
applied  to  the  payment  of  said  partnership  debt  to  said 
Brown  heirs,  and  did  not  pass  to  said  bank  any  interest  in 
said  notes,  except  what  might  remain  and  become  the  sepa- 
rate property  of  Greenleaf,  after  the  entire  debt  to  said  Brown 
heirs  is  paid;  and  that  the  plaintiff,  on  executing  an  under- 
taking, with  surety  to  be  approved  by  the  court,  that  he  will 
pay  to  the  defendant  the  Meridian  National  Bank  such 
amount  of  said  notes  as  may  or  would  have  become  due  to 
said  Greenleaf,  after  the  entire  debt  to  said  Brown  heirs  has 
been  paid,  if  any,  shall  be  entitled  to  have  possession  of 
the  same." 

Over  the  objections  and  exceptions  of  the  bank,  judgment 
was  rendered  according  to  the  finding^. 

The  Brown  heirs  held  a  vendor^s  lieji  on  the  land  they 
sold  and  conveyed  to  Brandt  and  Greenleaf,  which,  as  against 
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Sedgwick,  were  placed  in  the  possession  of  Clement  A.  Green- 
leaf,  the  proceeds  of  which  were  to  be  applied  to  the  pay- 
ment of  the  notes  given  by  the  said  plaintiflF  and  the  said 
Grecnleaf  to  the  Brown  heirs,  the  amount  of  the  notes  given 
to  the  Brown  heirs  being  all  the  outstanding  liabilities  of 
said  Greenleaf  and  said  Brandt;  and  that  the  notes  of  said 
Sedgwick  constitute  all  the  assets  of  the  said  Greenleaf  and 
said  Brandt. 

3.  V  That  the  said  Greenleaf,  being  in  the  possession  of  the 
notes  of  Sedgwick  as  aforesaid,  without  the  knowledge  or 
consent  of  said  Brandt,  in  the  month  of  April,  1873,  deliv- 
ered said  notes  to  the  defendant,  the  Meridian  National 
Bank,  as  collateral  security  for  the  individual  debt  of  the 
said  Greenleaf,  he  having  procured  a  loan  from  said  bank  on 
the  feith  of  said  collaterals,  the  said  Greenleaf  endorsing 
said  notes  to  said  bank  by  placing  his  name  on  the  back 
thereof. 

4.  The  said  bank,  at  the  time  the  said  notes  were  so 
assigned,  had  notice  that  the  plaintiff  was  an  equal  owner 
with  said  Greenleaf  of  said  notes ;  that  they  were  made  by 
Sedgwick  for  the  purchase  of  the  real  estate  sold  to  him  by 
said  Brandt  and  Greenleaf,  and  with  notice  that  said  Green- 
leaf and  Brandt  were  also  indebted  to  said  Brown  heirs  for  a 
part  of  the  purchase-money  of  said  real  estate ;  and  it  was 
agreed  between  said  Greenleaf  and  said  bank  that  said  bank 
should  only  hold  the  interest  in  said  notes  belonging  to  said 
Greenleaf. 

5.  The  debt  from  Greenleaf  to  said  bank  is  about  the  sum 
of  nine  thousand  dollars,  for  which  the  said  bank  holds  the 
notes  of  Sedgwick,  as  w^ell  as  other  notes  and  certificates  of 
stock,  as  collateral  security  therefor;  and  the  entire  amount 
of  said  collaterals,  outside  of  the  notes  of  Sedgwick,  are  suffi- 
cient to  secure  the  said  bank  from  loss. 

6.  That  said  Greenleaf  is  insolvent,  and  was,  on  the  26th 
day  of  November,  1873,  duly  adjudged  a  bankrupt,  and  the 
defendant  George  F.  McGinnis  was  duly  appointed  assignee 
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of  his  estate,  and  entered  upon  the  discharge  of  his  duties  as 
Buch  assignee. 

7.  That  the  proceeds  of  the  sale  of  said  real  estate  to  said 
Sedgwick,  except  the  notes  now  held  by  said  bank,  and 
except  what  was  applied  to  the  payment  of  the  original  pur- 
chase-money to  said  Brown  heirs  before  the  assignment  of 
«aid  notes  to  said  bank,  was  divided  equally  between  said 
Greenleaf  and  said  Brandt,  each  appropriating  the  same  to 
his  own  use,  and  the  amount  of  the  notes  given  by  said 
Greenleaf  and  said  Brandt  to  said  Brown  heirs,  as  set  out  in 
complaint. 

The  court  then  stated  the  following  as  the  conclusions  of 
law  arising  on  the  foregoing  facts : 

"That  the  plaintiff  and  the  defendant  Clement  A.  Green- 
leaf were  partners  in  buying  and  selling  the  real  estate 
described  in  the  complaint,  and  as  such  partners  they  owned 
and  held  the  notes  of  Sedgwick,  now  in  the  possession  of  the 
defendant  the  Meridian  National  Bank ;  and  the  said  notes 
and  the  proceeds  thereof  should  be  applied  to  the  debt  due 
to  the  Brown  heirs;  and  that  the  transfer  and  delivery  of 
said  notes  to  said  bank  by  said  Greenleaf  is  subject  to  the 
right  of  the  plaintiff  to  have  the  proceeds  of  said  notes 
applied  to  the  payment  of  said  partnership  debt  to  said 
Brown  heirs,  and  did  not  pass  to  said  bank  any  interest  in 
said  notes,  except  what  might  remain  and  become  the  sepa- 
rate property  of  Greenleaf,  after  the  entire  debt  to  said  Brown 
heirs  is  paid ;  and  that  the  plaintiff,  on  executing  an  under- 
taking, with  surety  to  be  approved  by  the  court,  that  he  will 
pay  to  the  defendant  the  Meridian  National  Bank  such 
amonnt  of  said  notes  as  may  or  would  have  become  due  to 
said  Greenleaf,  aft;er  the  entire  debt  to  said  Brown  heirs  has 
been  paid,  if  any,  shall  be  entitled  to  have  possession  of 
the  same." 

Over  the  objections  and  exceptions  of  the  bank,  judgment 
was  rendered  according  to  the  finding^. 

The  Brown  heirs  held  a  vendor^s  li^  on  the  land  they 
sold  and  conveyed  to  Brandt  and  Greenleaf,  which,  as  against 
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the  purchasers  and  all  persons  having  notice,  followed  the  land 
into  the  possession  of  Sedgwick  and  will  hold  as  a  lien  until 
the  claim  is  discharged.  DeibUr  v.  Barwickj  4  Blackf.  339 ; 
Aldridge  v.  Dunn,  7  Blackf.  248 ;  Shirley  v.  Shirleyy  7  Blackf. 
452;  McCaHy  v.  PruM,  4  Ind.  226;  Merritt  v.  WcUs,  18 
Ind.  171. 

Brandt,  as  a  co-partner  with  Greenleaf,  between  themselves 
and  against  all  persons  with  notice,  had  a  right  to  have  the 
proceeds  of  the  Sedgwick  notes  applied  in  discharge  of  the 
lien  in  favor  of  the  Brown  heirs  due  from  them  both  as 
partners,  until  it  was  paid ;  and  the  interest  of  Greenleaf  in 
the  Sedgwick  notes,  as  between  Brandt  and  Greenleaf  and 
against  all  persons  with  notice,  was  whatever  share  of  the 
proceeds  remained  to  him  after  the  final  settlement  of  the 
partnership  aflairs.  Matlock  v.  Matlock^  5  Ind.  403;  Dun- 
ham V.  Hanna,  18  Ind.  270;  Smith  v.  Evans,  37  Ind.  526; 
Huston  V.  Neil,  41  Ind.  504;  Conant  v.  Frary,  49  Ind.  530. 

The  application  of  the  law  made  by  the  court  below  was 
the  legitimate  conclusion  from  the  &cts  stated  in  the  finding. 

The  judgment  is  affirmed,  with  costs. 


Ransom  v.  Priam  Lodge,   No.  145,  F.  &  A.  Masons. 

Estoppel. — Corporation. — PUading.—K  person  who  has  made  a  promissory 
note  to  a  body  claiming  or  purporting  to  be  a  corporation  cannot,  in  an 
action  thereon,  avoid  the  estoppel  resulting  from  such  admission  of  the 
existence  of  the  corporation  at  the  time,  by  an  answer  alleging  that  when 
he  made  the  note  he  believed  the  payee  was  a  corporation,  but  after- 
wards discovered  that  it  was  not. 

From  the  Blackford  Circuit  Court. 

ir.  if.  Carroll,  for  appellant. 

W.  A.  Bonham  and  J.  Cantwell,  for  appellee. 
Downey,  J. — Action  by  the  appellee,  as  payee,  against  the 
appellant,  as  maker  of  a  promissory  note,  commenced  before 
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a  justice  of  the  peace,  where  there  was  judgment  for  the 
defendant.  The  plaintiflF  appealed  to  the  circuit  court,  where 
the  defendant  filed  an  amended  answer,  denying  that  the 
plaintiff  was  a  corporation.  To  this  answer  a  demurrer  was 
filed  by  the  plaintiff,  and  sustained  by  the  court. 

The  defendant  concedes  that  the  law  is,  that  one  executing 
a  note  to  a  body  claiming  or  purporting  to  be  a  corporation 
is  estopped  to  deny  that  it  was  a  corporation  at  the  time;  but 
he  alleges  in  his  answer,  that  when  he  executed  the  note  he 
beUeved  the  plaintiff'  was  a  corporation,  but  afterwards  dis- 
covered that  it  was  not. 

The  defendant  cannot  thus  avoid  the  estoppel  resulting 
from  the  admission  in  the  note  of  the  existence  of  the  corpo- 
ration. He  admitted,  by  executing  the  note,  that  it  was  then 
a  corporation.  If  it  has  since  ceased  to  be  such,  he  should 
show  how.  Suthei'land  v.  The  Lagro,  ete.,  Plank  Road  Co., 
19Ind.  192.  He  admits  the  execution  of  the  note,  and  does 
not  deny  that  it  was  given  for  a  sufficient  consideration.  His 
defence  is  neither  legal  nor  equitable. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 


Yopst  v.  Yopst. 


Husband  and  V^iY-e.,— Property  Acquired  by  Wife's  £armn^.^Vroperiy 
acquired  by  the  earnings  of  a  wife  during  coverture  is  governed  in  this 
State  by  the  common  law  rule,  and  therefore  belongs  to  the  husband. 

From  the  White  Circuit  Court. 

R.  Gregory,  S.  A.  Htiffaud  J.  W.  Nichol,  for  appellant. 

Downey,  J. — This  was  a  controversy  between  husband 
and  wife  as  to  the  ownership  and  right  to  possession  of  cer- 
tain articles  of  personal  property,  consisting  of  furniture,  mil- 
linery goods,  etc. 
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The  evidence,  the  sufficiency  of  which  is  in  question,  shows 
that  the  property  was  not  held  by  the  wife  at  the  time  of  her 
marriage,  or  acquired  by  her  afterwards  by  descent,  devise 
or  gift;;  but  was  the  proceeds  of  her  labor,  assisted  to  some 
extent  by  her  husband. 

The  court  below,  on  this  evidence,  adjudged  the  property 
to  be  hers,  and  gave  judgment  in  her  fiivor.  We  think  this 
was  an  error. 

Personal  property  held  by  the  wife  at  the  time  of  her  mar- 
riage, or  acquired  during  coverture  by  descent,  devise  or 
gift,  is  her  own  property.  Acts  1853,  p.  67;  1  G.  &  H.  295, 
note  2.  But  property  acquired  by  the  earnings  of  the  wife 
during  coverture  is  governed  by  the  common  law  rule  and 
belongs  to  the  husband.  Baxter  v.  PricketPs  AdmWy  27  Ind» 
490;  Jenkins  v.  Flinn,  37  Ind.  349. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded^  with  instructions  to  grant  a  new  trial. 


Marshall  et  al.  v.  Duke  et  al. 

Warranty. — Sale  of  ChatteL — A  sale  of  personal  property  carries  with  it 
an  implied  warranty  of  title. 

Estoppel. — A  person  who,  having  sold  personal  property,  has  notice  of  an 
action  of  replevin  brought  by  a  party  claiming  to  own  the  property,  and 
stands  by  and  sees  the  property  taken  from  the  purchaser,  cannot  after- 
wards make  the  purchaser  pay  for  the  property. 

From  the  Henry  Circuit  Court. 

J,  Brown  and  J,  M.  Brown,  for  appellants. 

M.  E.  Forkner  and  E.  H,  Bxindy,  for  appellees. 

BiDDLE,  C.  J. — Suit  commenced  before  a  justice  of  the 
peace,  on  a  promissory  note  made  by  appellees  to  appellants. 
Judgment  for  appellants.  Appeal  to  the  circuit  court, 
wherein,  on  a  trial  by  the  court,  a  finding  and  judgment 
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were  had  for  the  appellees.  Proper  proceedings  have  brought 
the  case,  with  all  the  evidence,  before  us. 

The  note  was  given  for  a  horse  sold  by  appellants,  as  their 
own  property,  to  John  Duke,  at  a  public  sale.  George  W. 
Duke  was  surety  on  the  note.  Soon  after  the  sale,  Henry 
Stent  brought  a  suit  in  replevin  against  John  Duke,  and 
recovered  possession  of  the  horse  as  his  own  property.  The 
appellants  had  notice  of  this  suit.  George  R.  Marshall  was 
present  at  the  trial,  and  was  required  to  defend  the  title  of 
John  Duke  in  the  horse,  against  the  claim  of  Stout,  but 
refused.  Stouf  had  judgment  for  the  possession  of  the  horse. 
No  appeal  was  taken. 

Afterwards,  this  suit  was  brought  upon  the  note.  At  the 
trial,  the  record  of  the  replevin  suit  was  introduced  by  the 
appellees.  There  was  also  evidence  adduced  by  the  appel- 
lants, tending  to  show  that  Stout  was  at  the  public  sale,  and 
present  at  the  time  John  Duke  bought  the  horse,  yet  made 
no  claim. 

It  is  also  urged  that  there  was  a  fraudulent  collusion 
between  Stout  and  John  Duke  to  have  Duke  buy  the  horse 
and  Stout  afterwards  replevy  him  from  Duke,  and  that 
Duke  is  therefore  estopped  from  setting  up  any  defence  to 
the  note.  If  such  facts  existed,  they  should  have  been  shown 
by  the  appellants  in  the  defence  to  the  replevin  suit,  and 
thus  have  maintained  Stout's  title  to  the  horse  and  preserved 
the  validity  of  the  note.  They  cannot,  having  notice  of  that 
suit  and  being  present  at  the  trial,  sit  by  and  see  the  horse 
taken  from  Stout  and  afterwards  make  him  pay  the  note. 
The  sale  of  the  horse  by  the  appellants  to  Duke  carried  with 
it  an  implied  warranty  of  title,  and  not  having  made  that 
warranty  good  against  Stout,  when  the  opportunity  was 
offered  them,  and  they  were  required  to  do  so,  the  considera- 
tion of  the  note  has  failed,  and  they  cannot  recover  upon  it. 
HaeklemcLn  v.  Harrison,  50  Ind.  156. 

The  judgment  is  affirmed^ 
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—  I.I  I  ■,.,,■ 

The  State  v,  Shideier  et  al. 

The  State  t?.  Shideleb  et  al. 

Pleading. — MoHm  to  Set  Aside  Forfeiture. — In  a  proceeding  to  set  aside  the 
forfeiture  of  a  recognizance  for  the  appearance  of  a  defendant  to  answer 
to  an  indictment,  a  complaint  is  not  necessary ;  a  written  motion  is  suffi- 
cient. 

Jurisdiction. — Remission  of  Forfeiture. — ^The  power  to  set  aside  such  for- 
feiture is  not  vested  exclusively  in  the  Governor,  but  is  also  vested  in  the 
proper  court. 

Same. — Of  Parties. — ^The  prosecuting  attorney  is  the  proper  person  to  rep- 
resent the  State  in  such  proceeding,  and  upon  his  appearance  to  such 
motion  the  court  has  jurisdiction  of  the  State.  , 

From  the  Marion  Criminal  Circuit  Court. 

•7.  M,  Oropsey,  Prosecuting  Attorney,  for  the  State. 

J.  T.  Dye  and  A.  O.  Harris,  for  appellees. 

WoRDEN,  J. — One  Samuel  T.  Hoyt  was  indicted  in  the 
Marion  Circuit  Court,  in  the  year  1865,  for  professional 
gambling,  and  one  Henry  E.  Hezekiah  became  recogni- 
zor for  his  appearance  in  that  court  to  answer  the  charge ; 
and  in  November,  1865,  the  recognizance  was  in  that  court 
adjudged  forfeited. 

Afterwards,  in  1868,  in  the  criminal  circuit  court,  as  we 
suppose,  the  prosecution  against  Hoyt  was  dismissed,  the 
prosecutor  stating,  as  is  alleged,  that  he  was  unable  to  pro- 
cure evidence  to  convict  him.  Afterwards,  in  1874,  the 
appellees  filed  their  written  motion  in  the  court  below  to  set 
aside  the  forfeiture  of  the  recognizance,  they  having  become 
the  owners  of  some  property  owned  by  Hezekiah  at  the  time 
the  judgment  of  forfeiture  was  entered,  which  was  supposed 
to  be  affected  by  the  lien  of  the  judgment  of  forfeiture. 

The  prosecuting  attorney  appeared  to  the  motion,  and  the 
court,  on  December  24th,  1874,  sustained  the  motion  and  set 
aside  the  forfeiture.  No  exception  was  taken  to  the  action 
of  the  court,  nor  does  it  appear  by  any  bill  of  exceptions  on 
what  ground  the  forfeiture  was  set  aside.  , 

Afterwards,  on  December  28th,  1874,  the  prosecuting  attor- 
ney filed  his  motion  to  set  aside  and  expunge  from  the  rec- 
ord the  order  of  the  court  setting  aside  the  forfeiture,  and 
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to  dismiss  the  petition,  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  subject-matter  or  of  the  State,  and  on  the 
ground  that  the  fiujts  stated  in  the  petition  did  not  entitle 
the  appellees  to  any  relief,  and  further,  that  they  were  not 
entitled  to  ask  to  have  the  forfeiture  set  aside.  This  motion 
was  overruled,  and  the  prosecutor  excepted. 

There  is  no  question  raised  by  this  record,  except  that  in 
relation  to  the  jurisdiction  of  the  court  over  the  subject-mat- 
ter and  the  Sta;te.  If  the  court  had  the  power  to  set  aside 
the  forfeiture,  it  will  be  presumed  to  have  been  rightly  done, 
inasmuch  as  the  ground  of  the  action  of  the  court  does  not 
appear,  and  no  exception  was  taken  to  its  action  in  that 
respect.  There  was  no  need  of  any  complaint ;  hence  what 
was  said  in  the  motion  of  the  prosecutor  as  to  the  insuffi- 
ciency of  the  petition  need  not  be  further  noticed. 

Had  the  court  jurisdiction?  In  other  words,  had  it  the 
power  to  set  aside  the  forfeiture?  The  constitution  provides 
(art.  5,  sec.  17),  that  the  Governor  "shall  have  power  to 
remit  fines  and  forfeitures,  under  such  regulations  as  may  be 
prescribed  by  law."  This  provision  should,  perhaps,  be  con- 
strued to  embrace  forfeitures  of  recognizances  before  final 
judgment  upon  them.  But  if  it  should,  the  same  power 
vested  in  a  court  would  not  be  inconsistent  with  the  pro- 
vision. This  power  is  not  by  the  constitution  vested  exclu- 
sively in  the  Governor. 

The  statute  provides  (2  G.  &  H.  400,  sec.  50),  that  "any 
recognizance  forfeited  by  the  principal  is  collectible  upon 
execution,  although  he  is  afterwards  arrested  on  the  original 
charge,  unless  remitted  by  the  court  for  cause  shown." 

The  power  of  the  court  to  remit  these  forfeitures  is  here 
clearly  recognized,  and  we  will  presume,  the  record  not 
showing  the  contrary,  that  cause  was  shown.  The  prose- 
cuting attorney  was  the  proper  party  to  represent  the  State, 
and  he  appeared  to  the  motion.  Hence  the  court  had  juris- 
diction of  the  parties  and  subject-matter. 

The  judgment  below  is  affirmed. 
Vol.  LI.— 5 
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Graves  et  al.  t?.  Kellenbergeb. 

Partnership.— /iVwi  not  Bound  by  Acts  of  one  Partner  not  Within  Scope  of 
Partnership, — Two  persons  were  partners  in  the  milling  business,  one 
owning  the  mill,  and  the  other  furnishing  the  money  for  carrying  on  the 
business,  but  having  no  interest  in  the  mill.  The  former,  without  the 
knowledge,  consent  or  ratification  of  the  latter,  gave  the  firm  note  to  a 
third  person  for  a  lightning  rod  put  up  on  the  mill.  These  facts  being 
proved  on  the  trial  of  an  action  on  said  note  against  the  makers,  wherem 
said  partner  who  furnished  the  money  answered  under  oath  denying  the 
execution  of  the  note,  there  could  be  no  recovery  thereon  against  him, 
the  transaction  not  being  one  within  the  scope  of  the  ordinary  affairs  of 
the  partnership.     (WoRDEN  and  Buskirk,  JJ.,  dissented.) 

From  the  Newton  Circuit  Court. 

Troxetty  Ward  &  Graham^  for  appellants. 

Downey,  J. — Action  by  the  appellee,  as  assignee  of  a 
promissory  note,  against  Graves  and  Graham,  the  appellants, 
the  makers.  Graham  made  default.  Graves  answered 
under  oath,  denying  the  execution  of  the  note.  The  court 
found  for  the  plaintiff.  A  motion  for  a  new  trial,  on  account 
of  the  insufficiency  of  the  evidence,  was  made  and  overruled, 
and  this  is  assigned  as  error. 

Graves  and  Graham  were  partners  in  the  business  of  mill- 
ing, Graham  owning  and  furnishing  the  mill,  and  Graves 
furnishing  the  money  capital  used  in  the  business,  bitt  hav- 
ing at  the  time  no  interest  in  or  ownership  of  the  mill.  The 
note  was  signed  in  the  firm  name  by  Graham,  without  the 
knowledge,  consent  or  ratification  of  Graves.  It  was  given 
for  a  lightning  rod  put  up  on  the  mill. 

The  question  is,  was  this  an  act  within  the  scope  ©f  the 
partnership  business? 

The  lightning  rod,  when  put  up,  became  a  part  of  the 
realty,  and  the  ownership  of  it  vested  in  Graham,  the  owner 
of  the  mill.  It  became  exclusively  the  property  of  Graham. 
Graves  acquired  no  interest  in  or  ownership  of  it.  Each  * 
partner  is  the  agent  of  the  other  or  others  in  all  matters 
within  the  scope  of  the  partnership  concerns. 
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The  law  of  partnership,  to  some  extent,  is  a  part  of  the 
law  of  principal  and  agent.  But  because  two  persons  are 
partners,  it  does  not  follow  that  each  may  bind  the  other  in 
any  and  all  matters.  The  matter  must  be  one  which  comes 
within  the  scope  of  the  partnership  business.  If  it  is  not, 
one  partner  cannot  bind  the  other,  any  more  than  an  agent 
can  bind  his  principal  in  a  matter  which  is  foreign  to  the 
business  of  the  agency.  If  an  act  can  be  said  to  have  been 
necessary  for  the  carrying  on  of  the  business  of  the  partner- 
ship in  the  ordinary  way,  the  firm  will,  pima/ocic,  be  liable, 
although  the  act  was  not  authorized  by  all  the  partners;  but 
if  the  act  was  not  necessary  for  the  carrying  on  of  the  busi- 
ne%  of  the  partnership  in  the  usual  way,  the  firm  will  not  be 
liable.  Dickinson  v.  Valpy,  10  B.  &  C.  128;  Hagar  v. 
MountSy  3  Blackf  57  ;  Hickman  v.  Reineking,  6  Blackf.  387; 
1  Lindley  Part.  192  to  195;  Story  Part.,  sec.  IJO  et  aeq.; 
DUts  V.  Lonsdale,  49  Ind.  521. 

The  plaintiff*  could  only  succeed  by  proving,  the  execution 
of  the  note  having  been  denied  under  oath,  that  the  transac- 
tion was  one  coming  within  the  scope  of  the  ordinary  affairs 
of  the  firm.     This,  we  think,  has  not  been  done. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

WoRDEN  and  Buskirk,  J  J.,  think  the  placing  of  the  light- 
ning rod  on  the  mill  was  fairly  within  the  scope  of  the  partner- 
ship, and  therefore  dissent. 


The  TBledo,  Wabash  and  Wi^tern  Railway  Co- 
V.  Eidson. 

Pleading.  —  Railroad.  —  Killing  Animal,  —  A  complaint  in  an  action  com- 
menced before  a  justice  of  the  peace,  against  a  railroad  company,  to 
recover  the  value  of  an  animal  killed  by  a  train  of  cars,  which  does  not. 
allege  that  the  railroad  was  not  fenced,  and  does  not  allege  negligence  on 
the  part  of  the  defendant,  is  insufficient. 
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Supreme  Court. — Astignment  of  Error. — The  insufficiency  of  such  com- 
plaint may  be  assigned  as  error  on  appeal  to  the  Supreme  Court,  though 
the  question  has  not  been  raised  before. 

From  the  Cass  Circuit  Court. 

W,  Z.  Stuartf  for  appellant. 

(7.  B.  Lasalle,  for  appellee. 

Downey,  J. — Action  before  a  justice  of  the  peace,  on  the 
following  complaint : 

^'  Toledo,  Wabash  and  Western  Railroad  Company, 

"To  IraB.  Eidson,  Dr. 
"  To  one  milch  cow  killed  by  officers'  train  going  east, 

on  the  28th  day  of  June,  1871 f  45.00 

"May  11th,  1872.  Ira  B.  Eidson." 

There  was  judgment  for  the  plaintiff  before  the  justice  of 
the  peace,  and  also  in  the  circuit  court  on  appeal. 

It  is  here  assigned  as  error  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  appellee  moves  the  court  to  dismiss  the  appeal,  because 
the  record  does  not  show  that  a  motion  was  made  for  a  new 
trial  by  the  appellant  in  the  circuit  court.  This  is  no  reason 
for  dismissing  the  appeal. 

We  think  the  complaint  is  insufficient.  It  does  not  allege 
that  the  railroad  was  not  fenced,  nor  does  it  allege  negli- 
gence on  the  part  of  the  defendant.  It  is  like  the  complaint 
in  The  Toledo,  etc.,  R.  W.  Co.  v.  Lurch,  23  Ind.  10,  in  these 
respects.  It  is  even  more  defective.  See,  also,  ITie  Indian- 
apolis, etc.,  R.  R.  Co.  V.  Robinson,  35  Ind.  380,  and  the 
cases  cited.     Other  cases  might  be  mentioned. 

The  objection  to  the  complaint  may  be  made  in  this  form, 

and  at  this  stage  of  the  case.     Bonham  v.  Keen,  40  Ind.  197 ; 

.  Mercer  v.  PaUerson,  41  Ind.  440;   Riley  v.  Butl^  36  Ind. 

51 ;  Packard  v.  MevidenhaU,  42  Ind.  598.     Other  cases  have 

been  decided  to  the  same  effect. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
.  remanded,  wit^i  •  instructions  to  hold  the  complaint  bad,  and 
r  grant  leave  to  amend,  on  terms,  if  desired. 
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Crist  v,  Lockhart. 

From  the  Clay  Circuit  Court. 

G.  D.  Tefer  and  H.  Tder,  for  appellant. 

W,  W.  Carter  and  S.  D.  Coffey,  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  and  Jason  W.  Brown  and  Peter  Luther,  on  a 
note.  Brown  made  de&ult.  Crist  answered,  and  a  demur- 
rer was  sustained  to  his  answer.  Luther  seems  to  have 
answered,  but  his  answer  is  not  in  the  record.  There  was 
judgment  against  all  the  defendants.  Crist  only  appeals, 
and  he  has  not  complied  with  section  551,  2  G.  &  H.  270. 

The  appeal  is  dismissed,  with  costs. 


Jones  v.  Frost. 


PUEADING. — Fraud, — Suit  on  a  promissory  note.  Answer,  that  the  note 
was  given  as  part  consideration  for  the  purchase  by  defendant  from  plain- 
tiff of  a  saw  and  planing  mill ;  that  at  the  time  of  said  sale  the  plaintiff 
&isdy  and  fraudulently  represented  to  the  defendant  that  *'said  machin- 
ery" was  in  complete  order  in  every  particular,  and  in  good  fix  and 
condition ;  but,  on  the  contrary,  the  same  was  in  bad  order  and  condi- 
tion, and  in  bad  repair,  and  worn  out  and  worthless. 

Bdi^  that  the  answer  was  bad. 

SAMB.~^«ut«rr  as  to  Pari, — ^An  answer  directed  to  the  whole  complaint,  but 
vhich  answers  only  a  part  of  the  cause  of  action,  is  bad. 

Same. — Agreement  to  Pay  Note  by  Instalments. — Suit  on  a  promissory  note. 
Answer,  that  after  the  maturity  of  the  note  and  before  commencement  of 
suit,  thd. plaintiff,  for  value  received,  agreed  with  the  defendant  that  if 
the  latter  would  pay  to  the  former  on  said  note  a  certain  sum  at  the 
beginning  of  each  month,  he  would  extend  the  time  of  payment  accord- 
ingly; and  the  defendant  had  been  ready  always  since  then  and  willing 
to  pay  off  said  note  by  such  instalments;  but  the  **dft.'*  had  failed 
and  refused  to  accept  the  same,  or  to  receive  any  pay  less  than  the  full 
amount  of  said  note. 

^^^,  that  the  answer  was  bad. 
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Jones  V,  Frost. 


From  the  Lawrence  Circuit  Court. 

A,  B.  Carlton  and  J.  H.  Swaar,  for  appellant. 

A.  C.  Voris  and  F.  WUson^  for  appellee. 

BiDDLE,  C.  J.— Suit  on  a  promissory  note  made  by  appel- 
lant, H.  Wiley  Hardman  and  Joseph  F.  toliver,  payable  to 
the  appellee.  Issues  of  fact  were  formed,  and  trial  had  by 
the  court.  Finding  and  judgment  for  appellee.  Exceptions 
and  appeal  by  appellant. 

Four  paragraphs  of  answer  were  filed,  though  but  two 
remain  in  the  record,  numbered  as  follows : 

3.  That  said  defendant  Jones  is  the  principal  in  said  note, 
and  the  other  two  defendants  are  sureties  only;    that  said 
note  was  given  as  part  consideration  for  the  purchase  by  said 
Jones  from  said  Frost  of  one-half  interest  in  a  saw  and  plan- 
ing mill ;  that  the  agreement  made  at  the  date  of  said  note 
was,  that  said  Jones  should  pay  to  said  Frost  $4,000,  of 
which  sum  the  note  was  given  as  a  part;  that  at  the  time  of 
said  sale,  said  Frost  falsely  and  fraudulently  represented  to 
the  said   Jones  that   the  said   machinery  was   in   complete 
order  in  every  particular,  and  in  good  fix  and  condition. 
But,  on  the  contrary  thereof,  the  same  was  in  bad  order  and 
condition,  and  in  bad  repair,  and  worn  out  and  worthless; 
wherefore,  etc. 

4.  That  afler  the  said  note  matured  and  before  the  com- 
mencement of  this  suit,  the  said  plaintiff,  for  value  received, 
agreed  with  the  said  Jones,  who  is  the  principal  in  said  note, 
(the  other  two  defendants  being  sureties  thereon)  that  if  the 
said  Jones  would  pay  to  the  plaintiff  on  said  note  one  hun- 
dred dollars  at  the  beginning  of  each  month,  he  would  extend 
the  time  of  payment  accordingly ;  and  the  defendant  Jones 
has  been  ready  always  since  then  and  willing  to  pay  off  said 
note  by  such  instalments.  But  the  "dfl."  has  &iled  and 
refused  to  accept  the  same,  or  to  receive  any  pay  less  than 
the  fiiU  amount  of  said  note. 

The  alleged  insufficiency  of  these  paragraphs  raises  the 
only  questions  in  the  case. 
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The  third  paragraph  is  insai&cient,  because  it  does  not 
show  that  the  ^^  said  machinery  ^'  belonged  to  the  mill^  nor 
that  it  formed  any  part  of  the  consideration  of  the  note^  nor 
but  what  Jones  knew  just  as  much*  about  it  as  Frost  did,  nor 
that  he  believed  a  word  that  Frost  said,  nor  that  the  alleged 
&lfie  statements  in  any  way  induced  him  to  make  the  note ; 
besides,  holding  the  machinery  to  be  a  part  of  the  consider- 
ation of  the  note,  the  paragraph  undertakes  to  answer  the 
whole  complaint,  and  answers  only  a  part. 

As  to  the  fourth  paragraph,  there  must  have  been  some 
very  good  reason,  we  think,  (without  noticing  the  averment 
that  it  was  the  ^'  dft.''  who  &iled  and  refused  to  accept  the 
money,  which  is,  probably,  as  to  the  word  "  dft.,'*  a  clerical 
error)  why  Frost  would  not  "  receive  any  pay  less  than  the 
foil  amount  of  the  note ;"  but,  whatever  it  was,  it  is  not 
averred  in  the  paragraph ;  and  the  appellant  &il8  to  inform  us 
how  often  he  pressed  the  money  upon  his  unwilling  hands. 
Probably  the  commencement  of  the  suit  by  Frost  explained 
the  mystery  to  Mr.  Jones. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 


Alkire  v.  The  Timmons  Ditching  Co. 

DRAINING  Association.  —  PUading,  —  In  an  action  by  a  draining  associ- 
atjon  to  recover  the  amount  of  an  assessment  for  the  construction  of  a 
ditch,  a  copy  of  the  assessment  should  be  made  a  part  of  the  complaint. 

From  the  Greene  Circuit  Court. 

-B.  E,  Rose,  J.  D.  Alexander  and  H,  Bums,  for  appellant. 

A.  G,  Gavins  and  E.  H,  C.  Gavins,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  amount  of  an  assessment  agains^ 
the  land  of  the  appellant  for  the  construction  of  the  ditch  of  the 
appellee.    A  demurrer  to  the  complaint  was  filed  and  over- 
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ruled.  Issues  were  formed,  and  these  were  tried  by  the  court; 
finding  for  the  plaintiff.  Motion  for  a  new  trial  overruled, 
and  judgment  for  the  amount  of  the  finding. 

An  error  assigned  is,  that  the  court  improperly  overruled 
the  demurrer  to  the  complaint. 

One  of  the  objections  to  the  complaint  is,  that  a  copy  of 
the  assessment  on  which  the  action  is  founded  is  not  made 
part  of  the  complaint.  This  error  is  confessed  by  the  appel- 
lee, in  view  of  the  case  of  West  v.  The  BuUskin^  etc.,  Co.,  19 
Ind.  458.  But  the  counsel  request  that  we  examine  other 
questions  in  the  case,  relating  to  the  sufficiency  of  the  com- 
plaint, etc.  We  think,  however,  that,  as  these  objections 
may,  probably,  be  removed  by  an  amendment  of  the  com- 
plaint, we  need  not  do  this. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint,  and^  if  asked,  grant  leave  to  amend  the  complaint. 


The  State,  ex  rel.  Davis,  v.  Ackman,  Adm^x. 

From  the  Daviess  Common  Pleas. 

W.  R.  Gardiner  and  J.  H,  O^Nealy  lor  appellant. 

J.  W,  Burton,  for  appellee. 

Downey,  J. — Action  by  the  appellant  against  the  appel- 
lee, on  a  guardian's  bond. 

The  breach  assigned,  in  different  forms,  is,  that  the  guar- 
dian did  not  account  to  the  ward,  the  relator,  for  the  estate 
which  came  to  his  hands. 

On  issues  formed,  there  was  a  trial  by  jury,  and  a  verdict 
for  the  defendant.  A  motion  by  the  plaintiff  for  a  new  trial 
was  made,  on  the  ground  that  the  verdict  of  the  jury  was  not 
sustained  by  the  evidence,  and  was  contrary  to  law. 

This  motion  was  overruled,  and  there  was  judgment  for 
the  defendant. 
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The  only  error  alleged  is  the  overruling  of  the  motion  for 
a  new  trial.  Counsel  discuss  the  question  wholly  with  refer- 
ence to  the  sufficiency  of  the  evidence. 

The  evidence  is  not  such  as  that  we  would  be  warranted 
in  disturbing  the  judgment.  We  have  examined  it  with 
reference  to  the  positions  of  counsel,  and  do  not  think  they 
can  be  sustained. 

The  judgment  is  affirmed,  with  costs. 


Keys  v.  Tingley. 


From  the  Grant  Circuit  Court. 

R.  W.  Bailey  J  for  appellant. 

/.  VanDevantery  J.  F.  McDowell  and  G.  W.  Harvey,  for 
appellee. 

Downey,  J. — There  is  no  assignment  of  errors  in  this 
case  that  presents  any  question  for  our  decision.  See  Cole  v. 
Burm,  38  Ind.  168,  and  cases  cited,  and  Ramsey  v.  Randall, 
43  Ind.  549. 

The  judgment  is  affirmed,  with  costs. 


Bartender  v.  The  State. 

Criminal  Law. —  Vanance. — Indictment  under  the  act  of  March  8th,  1873, 
Acts  1873,  Reg.  Sess.  30,  charging  the  defendant  with  having  the  care 
and  management  of  a  pigeon-hole  table,  and  suffering  and  allowing  a  per- 
son named,  under  the  age  of  twenty-one  years,  to  play  a  game  of  pigcon- 
liole  thereon  with  another  person  named,  said  table  not  being  kept  or  used 
in  a  private  family.  On  the  trial,  it  was  proved  that  the  table  on  which  the 
game  in  question  was  played  was  not  a  pigeon-hole  table,  but  was  a 
Jenny  Lind  table ;  and  the  two  kinds  of  tables  and  the  games  played 
thereon  were  shown  to  be  substantially  different. 
■^fW,  that  there  was  a  fatal  variance. 


74  SUPREME  COURT  OF  INDIANA. 

Bartender  v.  The  State. 

From  the  Marion  Criminal  Circuit  Court. 

(?.  -ff.  Chapman^  U.  J.  Hammond  and  /.  /.  Hawea,  for 
appellant. 

C.  A.  Bvskirk,  Attorney  General,  for  the  State. 

Downey,  J. — The  appellant  was  indicted  without  any 
surname.  We  have,  for  convenience,  given  him  one,  drawn 
from  his  occupation.  No  question  is  made  as  to  the  name. 
He  was  charged  with  having  the  care  and  management  of  a 
pigeon-hole  table,  and  suflPering  one  Allen  H.  Bailey,  a  per- 
son under  the  age  of  twenty-one  years,  to  play  a  game  of 
pigeon-hole  on  the  said  table,  with  one  Thomas  B.  Bailey, 
the  said  table  not  then  and  there  being  kept  or  used  in  a 
private  &mily.  No  question  is  made  as  to  the  sufficiency  of 
the  indictment.  On  the  trial,  it  turned  out,  according  to  the 
evidence,  that  the  table  on  which  the  game  was  played  was 
not  a  pigeon-hole  table,  but  was  a  Jenny  Lind  table.  Dia- 
grams or  representations  of  the  two  kinds  of  tables  are  in  the 
record,  and  they  appear  to  us  to  be  substantially  different, 
and  the  games  played  thereon  seem  to  be  played  in  a  sub- 
stantially different  manner.  A  witness  who  testifies  as  an 
expert  says:  A  Jenny  Lind  table  is  an  entirely  different 
9  article  from  a  pigeon-hole  table  or  a  billiard  table.  The 
game  of  pigeon-hole,  he  says,  cannot  be  played  on  a  Jenny 
Lind  table ;  nor  can  the  game  of  billiards  be  played  upon 
a  Jenny  Lind  table.  The  construction  and  mechanism 
of  these  tables  are  different  the  one  from  the  other,  and  the 
game  of  pigeon-hole  is  played  differently  and  counted  differ- 
ently from  the  game  of  Jenny  Lind.  The  game  of  pigeon- 
hole is  played  with  ivory  balls  and  with  cues,  and  the  game 
of  Jenny  Lind  is  played  with  the  same  implements.  In  the 
game  of  pigeon-hole,  the  balls  go  into  the  pigeon-holes,  or 
compartments,  at  the  end  of  the  table,  while  in  that  of  Jenny 
Lind  the  balls  go  into  round  holes  in  the  bed  of  the  table. 
The  method  of  the  game  is  different. 

We  are  to  decide  whether  the  variance  between  the  alle- 
gation and  the  evidence  is  fktal  or  not. 
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The  statute  on  which  the  indictment  is  founded  is  the  act 
of  March  8th,  1873.  Acts  1873,  Regular  Session,  p.  30.  It 
mentions  billiard  table,  bagatelle  table  and  pigeon-hole 
table,  but  does  not  mention  Jenny  Lind  tables.  In  our 
opinion,  the  variance  is  material  and  fatal.  In  Windsor 'y. 
The  Gommonweatthf  4  Leigh,  680,  the  defendant  was  charged 
with  playing  "  at  cards,  to  wit,  the  game  of  aM  fourSy  the 
game  of  Zoo,  and  the  game  ofwhUt/'  at,  ete.  The  defendant 
requested  that  the  jury  should  be  directed  by  the  court  below 
that  it  was  necessary,  to  convict  the  defendant,  that  the  jury 
should  be  satisfied  that  he  played  at  some  one  of  the  games 
specified  in  the  indictment,  which  the  court  refused  to  do. 
This  refusal  was  held  by  the  Court  of  Appeals  to  be  an  error. 
The  learned  judge  who  delivered  the  opinion  said :  ^*  The 
games  charged  to  have  been  played  became  essential  ingredi- 
ents in  the  offence  itself,  and  could  not  be  rejected  as  unnec- 
essary or  as  surplusage." 

In  Thrasher  v.  The  State,  6  Blackf.  460,  the  charge  was, 
that  the  defendant  suffered  his  mare  to  be  run  in  a  race,  and 
the  evidence  disclosed  that  the  animal  run  was  a  horse,  and 
the  variance  was  held  fetal  to  the  case  of  the  State. 

The  court  said :  "  We  feel  constrained  by  the  weight  of 
authority  to  say  that  the  testimony  does  not  support  the 
charge  in  the  indictment.  The  averment  in  the  indictment 
as  to  the  kind  of  animal  that  was  suffered  to  be  run  is 
descriptive,  and  must  be  proved  as  laid.  The  authorities 
are  too  numerous,  and  have  been  too  long  acquiesced  in,  to 
be  disturbed." 

The  court  cite  Rex  v.  Oialkley,  Russ.  &  Ry.  258;  Rex  v. 
Beaney,  Russ.  &  Ry.  416;  Rex  v.  Loom,  1  Moody,  161. 
This  case  was  approved  and  followed  in  Conway  v.  The 
i^aU,  4  Ind.  94. 

There  is  another  deficiency  in  the  evidence  urged  by 
counsel  for  appellant;  but  we  need  not  consider  it,  as  the 
judgment  must  be  reversed,  for  the  reason  already  stated. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 
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Bahtender  V,  The  State. 

From  the  Marion  Criminal  Court. 

G,  H.  Chapmany  U,  J,  Hammond  and  J.  J.  Hawes,  for 
appellant. 

C,  A.  Buskirky  Attorney  Greneral,  for  the  State. 

Downey,  J. — This  case  is  governed  by  the  rule  applied 
in  another  case,  between  the  same  parties  {antCy  p.  73) ;  and 
for  the  reason  there  stated,  the  judgment  in  this  case  is 
reversed,  and  the  cause  remanded^  with  instructions  to  grant 
a  new  trial. 


Campbell  v.  Coon. 


Evidence. — Admissions  of  Seller  After  SaU, — In  an  action  by  A.  against  B., 
to  recover  possession  of  certain  personal  property  bought  by  A.  from  C, 
the  defendant  was  permitted,  over  objection,  to  introduce  in  evidence  an 
instrument  written  by  C.  after  the  sale,  directed  to  D.,  from  whom  C. 
had  bought  said  property,  stating  that  it  had  been  bought  by  C.  for  B., 
with  B.'s  money,  and  ordering  D.  to  deliver  it  to  B.,  and  C.  testified,, 
over  A.'s  objection,  that  he  had  orally  admitted  at  different  times  to  B. 
and  D.  that  the  property  was  bought  by  him  with  money  received  from 
B.,  and  belonged  to  B. 

Jleld^  that  A.  could  not  be  bound  by  said  order  of  C.  to  D.  to  deliver  the 
property  to  6.,  and  that  said  written  and  oral  admissions,  made  by  C. 
after  his  sale  to  A.,  could  not  affect  A.'s  right,  and,  therefore,  said  evi- 
dence was  inadmissible. 

From  the  Montgomery  Circuit  Court. 

J,  N.  Sims,  for  appellant. 

WoRDEN,  J. — Replevin  by  the  appellant  against  the  appel- 
lee for  certain  black  walnut  sjiw  logs.  Plea,  general  denial. 
Trial  by  jury.  Verdict  for  the  defendant.  Motion  by  plain- 
tiff* for  a  new  trial  overruled.     Exception  and  judgment. 

The  plaintiff*  claimed  title  to  the  property  by  purchase 
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from  John  K.  and  William  P.  Yonkey.  He  gave  in  evi- 
dence a  bill  of  sale  of  the  property  to  himself,  executed  by 
the  Yonkeys,  dated  July  16th,  1873,  and  recorded  on  the 
24th  of  the  same  month. 

The  Tonkeys,  it  appeared,  had  bought  the  property  as 
partners,  from  one  Andrew  Flannagan,  and  the  evidence 
tended  to  show  that  they  bought  it  for  and  as  for  themselves, 
they  being  engaged  in  running  a  saw-mill. 

The  defendant,  Coon,  claimed,  as  we  gather  from  the 
evidence,  that  the  purchase  made  by  the  Yonkeys  was  made 
for  him,  and  with  his  money  advanced  to  them  for  that  pur- 
pose. He  gave  in  evidence,  over  the  exception  of  the  plain- 
tiff, the  following  instrument : 

"Frankfort,  Sept.  30th,  1873. 

"  Mr.  Andrew.  Flannagan  :  That  walnut  timber  that 
you  sold  me  at  twenty  dollars  per  thousand,  was  bought  for 
Mr.  E.  F.  Coon,  and  with  his  money,  and  you  will  please 
turn  over  to  him, 

(Signed,)  «W.  P.  Yonkey." 

The  defendant  introduced  William  P.  Yonkey  as  a  witness, 
and  proved  by  him,  amongst  other  things,  over  the  objec- 
tion of  the  plaintiff,  duly  pointing  out  the  ground  of  the 
objection,  as  follows : 

"  I  admitted  to  Coon  and  Flannagan,  at  different  times, 
that  the  Flannagan  logs  were  bought  with  the  money  I 
received  from  Coon,  and  told  Coon  that  the  logs  were  his." 

Exception  was  duly  taken. 

We  are  of  opinion  that  the  written  instrument,  as  well  as 
the  oral  evidence,  was  incompetent,  and  should  have  been 
excluded. 

The  plaintiff  cannot  be  bound  by  the  direction  in  the 
instrument  to  turn  the  property  over  to  Coon.  So  fer  as  the 
instrument  acknowledges  that  the  property  ,was  bought  for 
Coon,  and  with  his  money,  it  was  incomi)etent ;  for,  before 
that  time,  the  Yonkeys  had  transferred  the  property  to  the 
plaintiff. 

It  is  well  settled  that  declarations  made  by  a  person  under 
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whom  a  party  claims,  after  the  declarant  has  parted  with  his 
right,  are  utterly  inadmissible  to  affect  any  one  claiming 
under  him.  Kidh  v.  jfiTerr,  17  Ind.  284;  Wywrn  v.  Glide- 
well,  17  Ind.  446. 

As  to  the  oral  evidence,  the  case  stands  as  if  the  admis- 
sions made  by  William  P.  Yonkey  had  been  proved  by  any 
other  witness. 

The  admissions  of  a  vendor,  while  he  is  in  possession  of 
the  property  and  before  a  sale,  such  as  would  be  evidence 
against  himself,  are  admissible  against  his  vendee.  King  v* 
Wilkins,  11  Ind.  347;  Bunberry  v.  Brett,  18  Ind.  343. 

Admissions,  however,  made  after  such  sale,  are  clearly 
incompetent.     See  cases  first  above  cited. 

It  does  not  appear  when  the  oral  admissions  were  made, 
whether  before  or  after  the  sale  made  by  the  Yonkeys  to  the 
plaintiff.  When  admissions  of  persons  not  parties  to  an 
action  are  offered  in  evidence  to  affect  one  of  the  parties,  we 
think  it  should  appear  affirmatively  that  they  were  made  at 
such  time  and  under  such  circumstances  as  would  render 
them  competent. 

There  are  some  other  questions  made  upon  evidence  and 
instructions,  but  as  they  may  not  again  arise,  we  pass  them. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


SWAFFOKI)  ET  AL.  V.  KiTCH. 

Demurrer. — A  demurrer  to  a  complaint  for  want  of  suflficient  facts  admits, 
for  the  purpose  of  the  consideration  of  the  demurrer,  that  the  facts  are  as 
alleged  in  the  complaint. 

From  the  Grant  Circuit  Court. 

A,  Steele  and  R.  T,  St,  Johuy  for  appellants. 

/.  BroivnUe,  for  appellee. 
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Downey,  J. — Kitch  sued  Christian  L.  and  William  H. 
Swafford  in  the  Grant  Common  Pleas^  and  in  connection 
with  his  action  sued  out  an  attachment,  by  virtue  of  which- 
the  sheriff  seized  certain  personal  property  of  Christian  L. 
Swafford,  one  of  the  defendants.  Thereupon,  he,  with  Cor- 
bin  Jackson  and  Stephen  M.  Sherman,  executed  to  the  plain- 
tiff the  bond  which  is  the  foundation  of  this  action,  and  the 
attached  property  was  thereupon  delivered  to  him.  The 
condition  of  the  bond  is  as  follows : 

"Xow,  therefore,  should  the  said  C.  L.  Swafford  properly 
keep  and  take  care  of  said  property  and  deliver  the  same  to 
said  sheriff  promptly  on  demand,  or  so  much  thereof  as  may 
be  required  to  be  sold  on  execution  to  satisfy  any  judgment 
that  may  be  recovered  against  him  in  said  action,  or  pay  to 
the  sheriff  the  full  appraised  value  of  said  property,  not 
exceeding  the  amount  of  such  judgment,  interest  and  costs 
which  may  be  recovered  against  him  in  such  proceedings  in 
attachment,  then  the  above  obligation  shall  be  void,  else  to 
remain  in  full  force." 

It  is  alleged  that  judgment  was  rendered  in  the  action 
against  the  defendants  for  three  hundred  and  fifty  dollars 
and  costs,  and  that  the  attached  property  be  sold ;  that  an 
execution  was  issued  on  the  judgment;  that  the  property 
was  demanded  by  the  sheriff  of  the  defendants ;  that  they 
refused  to  deliver  the  property  to  the  sheriff  or  to  pay  the 
appraised  value  thereof;  and  that  the  execution  was  returned, 
no  property  found. 

There  was  a  demurrer  to  the  complaint  by  the  defendants, 
which  was  overruled ;  issues  were  formed,  and  there  was  a 
trial,  finding  and  judgment  for  the  plaintiff,  motions  for  a 
new  trial  and  in  arrest  of  judgment  having  been  made  and 
overruled. 

Errors  are  aasigned  as  follows : 

1-  Overruling  the  demurrer  to  the  complaint. 

2.  Refusing  to  grant  a  new  trial. 

3.  Overruling  the  motion  in  arrest  of  judgment. 

The  first  and  third  assignments  present  but  one  question. 
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that  is,  the  sufficiency  of  the  complaint.  The  bond  was  evi- 
dently executed  under  sec.  168,  p.  143,  2  G.  &  H.,and  not 
under  sec.  172, 2  G.  &  H.  143.  The  subs&nce  of  the  objection 
to  the  complaint  and  the  proceedings  and  judgment  is,  tliat 
there  was  no  finding  or  judgment  in  the  attachment  which 
justifies  an  action  on  the  bond ;  and  in  the  second  paragraph 
of  the  answer  the  defendants  allege  that  fiict,  and  in-  sup- 
port of  it  attach  to  their  answer  a  copy  of  the  bill  of  excep- 
tions, to  show  that  no  evidence  in  support  of  the  attachment 
was  introduced  at  the  trial.  But  we  suggest  that  this  cannot 
avail  the  defendants,  that  the  judgment  is  conclusive  that 
there  was  an  order  for  the  sale  of  the  attached  property,  and 
that  the  defendants  cannot  be  allowed  to  aver  and  prove  the 
contrary  in  contradtction  of  the  record  of  the  judgment.  We 
think,  however,  that  the  question  is  not  presented  by  the 
assignments  of  error  which  we  are  now  considering.  The 
<'omplaint  alleges  that  such  a  judgment  was  rendered,  and 
the  demurrer,  for  the  purposes  of  this  question,  admits  the 
fiict  to  be  as  alleged. 

There  is  no  bill  of  exceptions  in  the  record,  and  therefore 
the  question  is  not  presented  by  the  second  assignment  of 
error. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 


Starr  r.  Brown,  Adm'r. 

From  the  Henry  Common  Pleas. 

M\  A.  Bickle,  J.  T.  EUioU  and  W.  H.  EOioU,  for  appel- 
lant. 

Brown  <t  Broum,  for  appellee. 

BiDDLE,  C.  J.— The  appellant  filed  his  claim  against  the 
appellee,  M'ho  was  administrator  of  the  estate  of  Jacob  Lea- 
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nej^  for  services  rendered  to  the  deceased^  and  money  paid 
on  his  behalf  in  his  lifetime. 

Issue,  trial  by  the  court,  and  finding  for  appellee. 

The  only  question  raised  is  the  sufficiency  of  the  evidence 
to  sustain  the  finding. 

We  have  read  the  evidence  carefully,  and  concur  with  the 
court  below. 

The  judgment  is  affirmed,  with  costs. 


MuKPHY  V.  Steele. 


Appeal  ^^d,— Justice  of  the  Peace. — The  provision  in  section  66  of  the  act 
concerning  justices  of  the  peace,  2  G.  &  H.  595,  that  no  appeal  from  a 
jastice  of  the  peace  to  the  circuit  court  shall  be  dismissed  for  the  insuffi- 
ciency of  the  appeal  bond,  if  the  appellant  will  file  a  sufficient  bond  to 
the  acceptance  of  the  court,  is  broad  enough  to  embrace  any  insufficiency 
of  the  bond,  including  that  caused  by  its  being  executed  by  the  appel- 
lant alone  without  any  surety. 

From  the  Henry  Circuit  Court. 

Forhier  &  Bundy,  for  appellant. 

Brown  &  Brown y  for  appellee. 

BusKiRK,  J. — The  appellant  sued  the  appellee  before  a 
justice  of  the  peace,  where  there  was  judgment  for  appellee, 
from  which  appellant  appealed  to  the  circuit  court.  The 
justice  of  the  peace  approved  a  bond  executed  by  the  appel- 
lant alone  and  filed  the  original  papers  and  a  transcript  of 
his  proceedings  in  the  oi&ce  of  the  clerk  of  the  circuit  court. 

In  the  circuit  court,  the  defendant  moved  to  dismiss  the 
appeal,  on  the  ground  that  there  was  no  sufficient  appeal 
bond  on  file.  Pending  this  motion,  the  plaintiff  tendered  to 
the  court  for  its  acceptance  an  appeal  bond,  regular  in  all 
respects  and  with  sufficient  surety.  The  court  found  that 
the  surety  on  the  bond  so  tendered  was  sufficient,  and  that 
Vol.  LI.— 6 
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the  bond  so  tendered  was  in  all  respects  regular,  but  refused 
to  accept  the  same,  and  sustained  the  motion  to  dismiss  th^ 
appeal,  for  the  reason  that  no  surety  was  upon  said  bond 
when  it  was  approved  by  the  justice  from  whom  the  appeal 
was  taken,  and  because  no  surety  was  placed  upon  said  bond 
within  thirty  days  from  the  rendition  of  the  judgment  by  the 
justice  of  the  peace. 

The  error  assigned  calls  in  question  the  correctness  of  the 
action  of  the  court  in  dismissing  said  appeal.  Sec.  64,  2  G. 
&  H.  593,  provides  that  any  party  may  appeal  from  the 
judgment  of  any  justice  of  the  peace  to  the  circuit  court,  etc., 
within  thirty  days  from  the  rendition  of  the  judgment,  etc. 
It  is  provided  by  section  65  of  said  act,  that  the  appellant  shall, 
except  in  cases  where  the  same  is  dispensed  with  by  law,  file 
with  the  justice  a  bond  with  security,  to  be  approved  by  the 
justice,  payable,  etc.,  and  conditioned,  etc. 

Section  66  provides  that,  on  the  filing  of  such  bond,  the  jus- 
tice shall  make  out  and  certify  a  complete  transcript  of  all  pro- 
ceedings had  before  him,  and  transmit  the  same,  together  with 
such  bond  and  all  other  papers  in  the  cause,  to  the  clerk  of 
the  court  of  common  pleas,  or  the  circuit  court,  to  which  the 
appeal  is  taken,  within  twenty  days  thereafter,  or  &iling  so 
to  do,  shall  forfeit  all  his  cost  in  the  case;  but  no  such 
appeal  shall  be  dismissed  for  such  failure  of  the  justice,  nor 
for  the  insufficiency  of  the  bond,  if  the  appellant  will  file  a 
sufficient  bond  to  the  acceptance  of  the  court  of  common 
pleajs  or  circuit  court. 

We  think  the  court  erred  in  dismissing  the  appeal.  In 
our  judgment,  the  proviso  to  section  66  is  broad  enough  to 
embrace  any  "insufficiency  of  the  bond.''  It  is  conceded 
in  argument,  that  if  worthless  surety  had  been  taken  by  the 
justice,  the  appellant  might  have  given  bond  in  the  circuit 
court  with  sufficient  surety.  The  legislature  has  not  defined 
what  kind  of  insufficiency  was  intended,  and  the  statute^ 
being  a  remedial  one,  should  receive  a  liberal  and  beneficial 
construction. 

The  cases   of  Shepherd  v.  Dodd,  15  Ind.  217,  McVey  v. 
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Heavenridge,  30  Ind.  100,  and  ScoUen  v.  DivelbisSj  46  Ind. 
301,  have  been  pressed  upon  our  attention  by  counsel  for 
appellee,  but  we  think  such  cases  are  clearly  distinguishable 
from  the  one  in  judgment.  In  the  above  cases,  appeals  had 
been  taken  £rom  the  board  of  county  commissioners  to  the 
circuit  court  without  giving  bond  as  required  by  statute^ 
and  it  was  held  that  the  defect  could  not  be  remedied  by  giv- 
ing bond  in  the  circuit  court.  There  was  no  provision,  in  the 
statute  regulating  appeals  from  the  board  of  county  commis- 
sioners to  the  circuit  court,  that  appeals  shall  not  be  dis- 
missed if  sufficient  bonds  are  filed  therein.  In  the  absence  of 
the  proviso  to  section  66  above  quoted,  we  should  hold  as 
T?a8  held  in  the  three  cases  above  cited.  The  act  of  February 
25th,  1875  (See  Acts  Reg.  Session,  112),  provides'  that 
an  appeal  from  a  board  of  county  commissioners  shall  not  be 
dismissed  in  the  circuit  court  on  account  of  the  appeal  bond 
being  defective  in  substance  or  form  or  for  want  of  approval, 
if  the  appellant  will,  when  required,  file  a  sufficient  bond. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  accept  and 
approve  the  bond  tendered  and  to  overrule  the  motion  to 
dismiss  the  appeal,  and  for  further  proceedings  in  the  cause. 


Hatwood  v.  Campbell. 


ZofSVit— Judgment  for  Less  than  Fifty  Dollars,  —  Where,  in  an  action  in  the 
circuit  court,  upon  a  complaint  on  contract'  showing  a  cause  of  action 
for  more  than  fifty  dollars,  there  was  a  verdict  for  less  than  that  amount, 
and  it  could  not  be  ascertained  whether  the  jury  arrived  at  the  amount 
of  the  verdict  by  the  allowance  of  payments  or  by  the  allowance  of  a  set- 
off, by  either  of  which  modes  the  amount  might  have  been  reduced 
under  the  pleadings,  there  was  no  error  in  allowing  the  costs  to  follow 
the  judgment  for  the  plaintiff. 

From  the  Daviess  Circuit  Cturt. 
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/.  TT.  Burton  and  J.  W.  Ogd<m,  for  appellant. 

W.  R.  Gardiner ,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against  the 
appellant,  on  three  promissory  notes  and  on  an  account.  The 
first  note  described  in  the  complaint  is  for  two  hundred  and 
fifty-eight  dollars  and  ninety-one  cents,  and  is  credited  with 
one  hundred  and  ninety-five  dollars  and  thirty-five  cents; 
the  second  is  for  thirty-one  dollars  and  fifty  cents ;  and  the 
third  is  for  seventy-six  dollars  and  eighty  cents ;  and  the  bill 
of  particulars,  or  account,  is  for  fifty-three  dollars  and  eighty- 
three  cents;  "all  of  which,"  the  complaint  alleges,  "are  due 
and  unpaid,  except  a  credit  shown  on  said  bill  of  particulars 
of  two  hundred  and  thirteen  dollars  and  sixty-two  cents, 
leaving  due  plaintifi^  fifty-five  dollars."  The  notes  provide 
for  payment  of  attorneys'  fees. 

The  defendant  pleaded :  1.  A  general  denial ;  2.  Pay- 
ment; 3.  Set-off.  Reply,  1  and  2.  General  denials  of  the 
second  and  third  paragraphs ;  3.  To  the  third  paragraph  of 
answer,  payment;  4.  That  the  items  of  the  set-off  claimed  in 
the  third  paragraph  of  the  answer  are  the  same  as  contained 
in  the  credits  in  the  plaintiff's  bill  of  particulars  and  indorsed 
on  the  notes.  Trial  by  a  jury.  Verdict  for  the  plaintiff  fi^r 
twelve  dollars  damages  and  ten  dollars  attorney's  fee. 

The  defendant  moved  for  judgment  in  his  fevor  for  costs. 
The  motion  was  overruled.  He  then  moved  for  a  new  trial, 
which  was  denied,  and  there  was  judgment  for  the  plaintiff 
for  the  amount  of  the  verdict  and  costs.  Exceptions  were 
duly  taken  to  these  rulings,  and  they  are  here  assigned  as 
errors. 

It  is  not  urged  by  counsel  that  a  new  trial  should  have 
been  granted ;  but  it  is  contended  that  the  defendant  should 
have  recovered  costs  under  sec.  397,  p.  227,  2  G.  &  H.  The 
section  provides,  that  in  actions  for  money  demands  on  con- 
tract, commenced  in  the  circuit  court,  etc.,  if  the  plaintiff 
recover  less  than  fifty  dollars,  exclusive  of  costs,  he  shall  pay 
costs,  unless  the  judgment  has  been  reduced  below  fifty  dol- 
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lars  by  set-off  or  counter-claim  pleaded  and  proved  by  the 
defendant^  in  which  case  the  party  recovering  judgment  shall 
reoover  costs.  When  the  judgment  is  reduced  below  fifty 
dollars  by  proof  of  payments,  the  defendant  shall  recover 
costs. 

This  section  is  in  the  nature  of  an  exception  to  the  general 
rule,  that  the  party  recovering  judgment  shall  recover  costs. 
See.  396,  p.  225,  2  G.  &  H. 

There  was  a  set-off  pleaded  here,  and  a  reply  of  payment 
of  the  matters  constituting  the  set-off. 

The  plaintiff  in  his  complaint  demanded  judgment  for 
fifly-five  dollars,  after  making  the  credits  conceded  by  him. 

It  is  not  possible  for  us  to  ascertain  how  the  jury  arrived 
at  the  amount  of  their  verdict,  whether  by  the  allowance  of 
payments  or  of  set-off.  Hence,  we  think,  the  court  com- 
mitted no  enror  in  applying  the  general  rule,  and  allowing 
the  plaintiff  to  recover  his  costs. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


Bakeb  V,  Chandler  et  al. 

JUDGMKNT.— Zapw  of.^Reol  Estate  in  Another  C<mniy,— Fraud,— K  judgment 
rendered  by  the  circuit  court  is  not  a  lien  on  lands  of  the  judgment 
defendant  situated  in  another  county ;  and  it  does  not  constitute  a  fraud 
upon  the  judgment  plaintiff  for  the  judgment  defendant  to  convey  such 
lands  to  a  third  person  after  the  rendition  of  the  judgment. 

From  the  Shelby  Circuit  Court. 

K.  if.  Hord  and  A.  Blair,  for  appellant. 

BiDDLE,  C.  J. — The  appellant's  complaint  below  avers, 
that  on  the  2d  day  of  August,  1871,  he  purchased  from  John 
J.  Baker,  for  the  consideration  of  one  thousand  dollars — all 
of  which,  except  one  hundred  dollars,  was  paid — the  undi- 
vided fifth  part  of  certain  lands  (describing  them),  situated  in 
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Shelby  county,  for  which  John  J.  Baker  and  his  wife  made 
their  proper  deed  of  conveyance,  which  was  duly  recorded ; 
that  on  the  24th  day  of  February,  1871,  Thomas  E.  Chand- 
ler and  Franklin  Taylor  had  recovered  judgment  in  the 
Hancock  Circuit  Court,  against  said  John  J.  Baker  and 
Adam  T.  Brown,  for  the  sum  of  eight  hundred  and  twenty- 
two  dollars  and  sixty-eight  cents;  that  on  the  28th  day  of 
October,  1872,  Chandler  and  Taylor  caused  execution  to  be 
issued  out  of  the  Hancock  Circuit  Court  upon  said  judgment, 
directed  to  Howard  Lee,  sheriff  of  Shelby  county,  command- 
ing him  to  levy,  etc.;  that  on  the  2d  day  of  January,  1873, 
said  sheriff,  by  virtue  of  said  execution,  levied  on  said  real 
estate  as  the  property  of  said  John  J.  Baker,  advertised,  and 
is  about  to  sell  the  same  accordingly ;  that  the  purchase  of 
said  land  was  made  in  good  faith,  for  a  fair  cash  value. 
Prayer  for  a  restraining  order.  • 

The  answers  were:  1.  General  denial  by  Chandler  and 
Taylor.  2.  Special  answer  by  all  the  defendants.  To  this 
paragraph  a  demurrer  was  filed  for  want  of  sufficient  fads, 
and  sustained,  but  no  question  upon  this  ruling  is  saved  in 
the  record.  3.  General  denial  by  Lee.  4,  An  amended 
second  paragraph  of  answer  in  the  following  words :  "  For 
second  paragraph  of  answer,  these  defendants  say  that  on  the 
24th  day  of  February,  1871,  the  defendants  Chandler  and 
Taylor  recovered  judgment  in  the  Hancock  Circuit  Court, 
in  and  for  the  county  of  Hancock,  State  of  Indiana,  for  the 
sum  of  eight  hundred  and  sixty  dollars  and  fifty-seven  cents, 
principal  and  interest  and  costs  of  suit,  against  John  J.  Baker 
and  Adam  T.  Brown ;  that  execution  was  duly  issued  on  said 
judgment  to  the  sheriff  of  Shelby  county,  Indiana,  on  the 
28th  day  of  October,  1872,  and  placed  in  the  hands  of  said 

sheriff  to  be  executed ;  and  that  the  said  sheriff,  on  the 

day  of ,  levied  upon  the  lands  described  in  the  com- 
plaint, to  satisfy  said  judgment." 

To  this  amended  second  paragraph  a  demurrer  was  filed, 
alleging  the  insufficiency  of  the  fiicts  stated  as  cause.     The 
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demurrer  was  overruled,  and  exception  taken.  Reply,  gen- 
eral denial. 

The  cause  was  submitted  to  the  court  for  trial  upon  these 
issues.  The  court  found  against  the  appellant,  declared  the 
conveyance  fraudulent  as  against  Chandler  and  Taylor,  and 
denied  the  restraining  order.     Exceptions  and  appeal. 

Amongst  other  errors,  it  is  assigned, 

1.  That  the  court  erred  in  overruling  appellant's  demurrer 
to  amended  second  paragraph  of  answer. 

We  can  find  no  ground  upon  which  the  sufficiency  of  this 
paragraph  can  be  upheld.  The  judgment  set  out  was  a  lien 
only  on  lands  in  Hancock  county.  2  6.  &  H.  264,  sec.  527. 
Rourhe  v.  Rourke,  8  Ind.  427 ;  Fletcher  v.  Holmes,  25  Ind. 
458.  There  is  no  allegation  that  a  transcript  of  the  judg- 
ment had  been  filed  in  the  county  of  Shelby.  2  G.  &  H. 
265,  sec.  528.  Rourhe  v.  Rourke,  supra;  Julian  v.  JSeoZ,  26 
Ind.  220. 

The  facts  alleged  do  not  constitute  a  fraud  in  law,  and  no 
fi^ud  in  feet  is  averred.  Fraud  must  be  alleged ;  it  is  never 
presumed.  It  is  unnecessary  to  cite  authorities  in  support 
of  this  fixed  principle.  There  is  no  case  made  to  reach  the 
unpaid  purchase-money.  We  think  the  court  erred  in  over- 
ruling the  demurrer  to  the  amended  second  paragraph  of 
answer. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrer  to  the  amended  second 
paragraph  of  answer,  grant  leave  to  the  parties  to  amend, 
and  for  further  proceedings  in  accordance  with  this  opinion. 


Rich  et  al.  v.  Stabbuck. 


Promissory  Note. — Name  of  Payee. — Where  a  bill  or  note  is  payable 
.  otherwise  than  to  the  bearer,  there  being  no  blank  left  for  the  name  of 
the  payee,  it  mast  contain  the  name  of  the  payee. 
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Same. — Where  a  blank  is  left  in  a  bill  or  note  for  the  Mo&e  of  the  payee, 
there  is  an  implied  authority  to  the  holder  to  fill  up  the  instrument  and 
make  it  in  fact  what  it  was  designed  to  be.  If  made  payable  in  blank, 
the  person  to  whom  it  is  negotiated  may  fill  up  by  inserting  his  own 
name ;  if  made  payable  to  the  order  of  the  person  who  shall  thereafter 
indorse  it,  it  is  negotiable  without  any  alteration,  and  may  be  transferred 
by  indorsement. 

Same. — Where  a  promissory  note,  not  payable  to  bearer,  does  not  eontaim 
the  name  of  a  payee,  but  has  a  blank  therefor,  if  suit  be  brought  on  it  by 
a  person  who  alleges  and  proves  that  it  was  delivered  to  him  by  the 
principal  maker,  and  that  he  then  was  and  still  is  the  legal  owner  and 
bona  fide  holder  thereof,  he  will  be  entitled  to  recover. 

From  the  Wayne  Common  Pleas. 

J.  jB.  Morris,  for  appellants. 

W.  A,  Sickle,  for  appellee. 

BusKiRK,  J. — The  question  presented  in  the  record  is, 
whether  the  instrument  which  is  the  foundation  of  the 
action  was  so  iar  executed  as  to  permit  the  appellee  to  main- 
tain an  action  thereon  in  his  own  name  as  bearer  and  bona 
fide  holder. 

The  instrument  sued  upon  is  as  follows : 
"  1^655.00.  Union  City,  Indiana,  Feb.  5th,  1870. 

"  Ninety^  days  after  date  we  jointly  and  severally  promise 

to  pay  to  the  order  of ,  at  the  First  National 

Bank  of  Union  City,  six  hundred  and  fifty-five  dollars,,  with- 
out any  relief  whatever  from  valuation  or  apfwaisement  laws, 
and  if  not  paid  when  due,  the  drawers  and  in^dorsers  waive 
protest,  and  if  suit  be  instituted,  promise  to  pay  all  attor- 
neys' fees  and  the  cost  and  changes  for  collection  thereof,  with 
ten  per  cent,  interest  aft«r  maturity,  payable  quarterly  on 
note  or  judgment  till  paid,  value  received,  with  ten  per 
cent,  interest  from  date. 

[U.  S.  Stamp,!  "Daniel  C.  Rich. 

3o  cents.    J  "  W11.1.IAM  C.  Rich.'' 

The  complaint  alleges  that  the  defendants,  on  the  5th  day 
of  February,  1870,  by  their  promissory  note,  which  is  here- 
with filed,  promised  to  pay,  ninety  days  after  the  date  thereof, 
to  the  said  Edward  Starbuck,  to  whom  said  note  was  deliv- 
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ered,  and  who  is  and  always  has  been  the  legal  owner  and 
the  bona  fide  holder  of  said  note^  six  hundred  and  fifty-five 
dollars,  etc. 

There  was  issue,  trial  by  the  court,  finding  fi)r  appellee, 
and,  over  a  motion  for  a  new  trial,  judgment  on  the  finding. 

The  appellants  have  assigned  for  error : 

1.  That  the  complaint  does  not  state  &cts  sufficient  to 
constitute  a  cause  of  action. 

2.  That  the  court  erred  in  overruling  a  motion  in  arrest 
of  judgment. 

3.  That  the  court  erred  in  overruling  a  motion  for  a  new 
trial. 

The  evidence  is  not  in  the  record,  but  there  is  a  bill  of 
exceptions  showing  that  when  the  note  above  set  out  was 
offered  in  evidence,  the  appellants  objected,  upon  the  ground 
of  variance  between  the  note  described  in  the  complaint  aiid 
the  note  offered  in  evidence,  the  note  offered  in  evidence  not 
being  payable  to  Edward  Starbuck;  but  the  court,  upon 
proof  of  the  execution  of  the  note  and  its  delivery  to  Edward 
Starbuck  by  Daniel  Rich  (who  was  the  principal  in  the 
note),  overruled  the  objection  and  permitted  the  note  to  be 
read  in  evidence,  to  which  ruling  the  appellants  excepted. 

There  is  but  one  question  presented  by  the  three  assign- 
ments of  error,  and  that  is,  whether  the  appellee  is  entitled 
to  recover  upon  the  note,  there  being  no  j)ayee  named  therein 
and  the  note  not  being  payable  to  bearer,  upon  proof  that 
the  note  was  delivered  to  the  appellee  by  the  principal,  and 
that  he  then  was  and  always  had  been  the  legal  owner  and 
hona  fide  holder  of  such  note. 

It  is  settled  by  all  the  elementarj-  writers  and  a  large 
number  of  adjudged  cases,  that  where  a  bill  or  note  is  pay- 
able otherwise  than  to  the  bearer,  there  being  no  blank  left 
for  the  name  of  the  payee,  it  must  contain  the  name  of  the 
payee.  Chitty  on  Bills,  233 ;  Byles  on  Bills,  4 ;  3  Kent  Com, 
73;  Parsons  Mer.  Law,  88  and  89;  2  Parsons  on  Bills,  34; 
Story  on  Bills,  sections  33-35 ;  Bayley  on  Bills,  22 ;  Edwards 
on  Bills,  95;  Oreenhotc  v.  Boyle,  7  Blackf.  56;    Moore  v. 
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Akxariikr,  8  Ind.  18;  Drake  v.  Markle,  21  Ind.  434;   Wil- 
son  V.  Kinsey,  49  Ind.  35. 

It  is  equally  as  well  settled  by  the  foregoing  authorities 
and  many  adjudged  cases  cited  therein^  that  where  a  blank 
is  left  in  a  bill  or  note  for  the  name  of  the  payee,  there  is  an 
implied  authority  to  the  holder  to  fill  up  the  instrument,  and 
make  it  in  feet  what  it  was  designed  to  be.  If  made  pay- 
able in  blank,  the  person  to  whom  it  is  negotiated  may  fill 
up  by  inserting  his  own  name ;  if  made  payable  to  the  order 
of  the  person  who  shall  thereafter  indorse  it,  it  is  negotiable 
without  any  alteration,  and  may  be  transferred  by  indorse- 
ment. 

The  appellee  might  have  rendered  the  note  perfect  and 
complete  by  inserting  his  name  in  the  blank  left  therein ; 
but  instead  of  doing  that,  he  brought  suit  in  his  own  name 
on  the  note,  and  alleged  that  it  was  delivered  to  him  by  the 
principal  maker,  and  that  he  then  was  and  always  had  been 
the  legal  owner  and  bona  Jide  holder  thereof,  and  was  per- 
mitted to  prove  these  averments  upon  the  trial ;  and  the  ques- 
tion we  are  required  to  decide  is,  whether  the  appellee  is, 
upon  the  averm<?nts  in  the  complaint  and  the  fex5ts  proved 
upon  the  trial,  entitled  to  recover. 

In  Greenhow  v.  Boyle,  supra,  the  action  was  upon  a  bill 
with  a  blank  for  the  payee's  name,  and  it  was  held  that  the 
action  could  not  be  sustained  thereon,  and  that  it  was  not 
admissible  in  evidence.  But  in  that  case  there  was  no  aver- 
ment and  no  proof  in  reference  to  the  delivery  and  own- 
ership of  the  note,  as  there  are  in  the  present  case. 

It  has  been  decided  in  several  well  considered  cases,  that 
an  instrument,  purporting  to  be  a  bill  of  exchange,  which 
does  not  direct  to  whom  (ihe  money  is  payable,  may  be  the 
foundation  of  a  suit  in  the  name  of  the  person  from  whom 
the  consideration  moved,  and  to  whom  it  was  delivered 
by  the  drawer,  and  that  parol  evidence  is  admissible  to 
show  from  whom  the  consideration  moved,  to  whom  the 
note  was  delivered,  and  that  such  person  is  the  legal  owner 
and  bona  fide  holder;   but  that  an  action  cannot  be   main- 
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tained  thereon  by  a  third  person  as  bearer.  Prewitt  v.  Oiap- 
man,  6  Ala.  86;  Douglass  v.  Wilkeson,  6  Wend.  637;  T^c 
United  States  v.  Uliite,  2  Hill,  59 ;  Brottn  v.  Gilman,  13  Mass. 
158.  ^  I 

The  principle  upon  which  such  ruling  is  based  is,  that 
the  intention  of  the  parties  is  to  govern,  and  when  that  is 
apparent  from  the  fece  of  the  bill  itself,  or  by  proof  of  extra- 
neous &cts,  effect  will  be  given  to  such  intention. 

It  is  settled  by  repeated  decisions  of  this  court,  that  a 
blank  endorsement  is  sufficient  to  entitle  a  bona  fide  holder  to 
sustain  a  suit  in  his  own  name  against  the  maker;  that  after 
plea  of  non-assignment,  or  even  at  the  trial,  he  may  fill  up  the 
blank  endorsement;  and,  indeed,  it  is  ii^material  whether 
the  endorsement  be  filled  up  at  all  or  not.  Bowers  v.  Trevor, 
5  Blackf.  24;  Clark  v.  Walker,  6  Blackf.  82;  Bowers  v. 
Headen,  4  Ind.  318;  Ferry  v.  Jones,  10  Ind.  226;  Moore  v. 
Pendleton,  16  Ind.  481. 

These  cases  cannot,  in  principle,  be  distinguished  from  those 
above  cited,  holding  that  an  action. by  the  person  to  whom  a 
bill  with  a  blank  for  the  name  of  the  payee  has  been  deliv- 
ered may  be  maintained  ujwn  proof  of  the  delivery  and  own- 
ership of  the  bill.  This  will  be  in  harmony  with  the  system 
of  jurisprudence  established  by  our  code,  which  requires  an 
s^ptioD  to  be  brought  in  the  name  of  the  real  party  in  interest. 

We  think  the  complaint  is  sufficient,  and  that  the  court 
committed  no  error  in  hearing  parol  evidence  and  admitting 
the  note  in  evidence. 

The  judgment  is  affirmed,  with  costs. 


Vanderkabh  v.  The  State. 

Criminal  Law.  —  IndictnunU  —  If  an  indictment  be  signed  by  the  prose- 
cuting attorney  by  his  surname  in  full  and'  his  Christian  name  by  its 
initials,  it  is,  in  this  respect,  sufficient. 
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Same. — Practice, — Change  of  Venue, — Where  a  defendant  on  trial  for  a 
.  criminal  offence  moved  for  a  change  of  venue  on  the  ground  of  the  preju- 
dice of  the  judge,  and  his  motion  was  overruled,  and  after  the  trial  a  new 
trial  was  granted,  and  the  motion  for  a  change  of  venue  was  renewed,  and 
the  change  was  granted,  the  ruling  upon  the  first  motion  for  a  change 
was  not  available  as  error. 

Same. — Discharge  of  Jury, — Where  the  jury,  after  the  commencement  of  the 
trial  of  a  criminal  cause,  is  discharged,  in  the  absence  of  a  bill  of  excep- 
tions showing  the  grounds  upon  which  th^  discharge  was  made,  the  court 
will  presume  the  discharge  to  have  been  right ;  and  in  such  case  a  vetiire 
de  novo  may  be  ordered. 

Same. — Practice. — Adjournment  of  Trial, — Where  a  court,  over  the  objec- 
tion of  the  defendant,  adjourned  the  trial  of  a  criminal  cause  for  a  period 
of  four  days,  the  ruling  was  presumed  to  be  correct,  the  record  showing 
nothing  against  it. 

Same. — Bill  of  Exceptions, — To  raise  any  question  upon  the  admission  or 
exclusion  of  evidence,  the  bill  of  exceptions  must  show  the  evidence 
admitted  or  excluded,  as  well  as  its  connection  with  other  evidence. 

Same. — Instructions. — Where  no  exception  has  been  taken  to  the  giving 
of  an  instruction,  no  question  can  be  raised  thereon  in  the  Supreme 
Court. 

Same.  —  Record,  —  Bill  of  Exceptions, — Only  such  entries  of  the  clerk  as 
he  is  required  to  make  officially  are  a  part  of  the  record,  unless  made  so 
by  a  bill  of  exceptions. 

Same. — A  matter  of  record  must  be  made  by  the  judicial  sanction  of  a 
court,  and  not  by  the  mere  act  of  the  clerk.  He  can  only  copy  and  cer- 
tify what  it  is ;  and  matter  copied  and  certified  by  him  which  is  not  of 
the  record  has  no  validity. 

From  the  Fulton  Circuit  Court. 

Eaaick  &  Hobnaji  and  Calkins  &  Slick,  for  appellant. 

C,  A,  Buskirk,  Attorney  General,  for  the  State. 

BiDDi.E,  C.  J. — Indictment  against  the  appellant  for  mur- 
der. The  charge  is  for  killing  John  J.  Wallace.  A  motion 
to  quash  the  indictment  was  overruled,  ^and  exception  taken. 
Under  this  exception  four  points  are  made : 

1.  That  the  presentment  is  not  in  the  name  of  the  State 
of  Indiana. 

2.  That  the  indictment  is  not  properly  signed  by  the  pros- 
ecuting attorney. 

3.  That  it  was  not  properly  returned  into  court. 

4.  That  the  venue  is  not  alleged  to  each  feet  charged. 
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We  cannot  perceive  that  assignments  one,  three  and  four 
exist  in  feet.  The  record  shows  the  presentment  to  be  in 
the  name  of  the  State,  and  that  the  indictment  was  properly 
returned  into  court ;  and  the  indictment  shows  that  the  venue  y 
is  properly  alleged.  .  The  indictment  is  signed,  "  P.  O.  Jones, 
Prosecuting  Attorney." 

It  does  not  seem  that  at  the  common  law  any  signature  of 
an  officer  was  necessary  to  an  indictment.  4  Bl.  Com.  302 
to  308;  W Gregg  v.  The  Stoie,  4  Blackf  101.  By  our  code, 
the  "indictment  must  be  signed  by  the  prosecuting  attor- 
ney." 2  G.  &  H.  394,  sec.  17;  Heacoek  v.  The  State,  42 
Ind.  393. 

We  think,  as  a  signing  by  the  surname  in  full  and  the  Chris- 
tian name  by  its  initial  is  generally  sufficient  in  official  sig- 
natures, that  it  ought  to  be  held  good  in  the  signature  of  a 
prosecuting  attorney. 

The  indictment,  in  our  opinion,  is  sufficient. 

The  appellant  pleaded  not  guilty,  was  tried  by  a  jury, 
and  convicted  of  manslaughter.  On  motion  and  cause 
shown,  a  new  trial  was  granted.  A  second  trial  by  jury 
was  had,  and  a  second  conviction  of  manslaughter.  Over  a 
motion  for  a  new  trial,  and  exception  taken,  judgment  was 
rendered  on  the  verdict. 

In  the  midst  of  the  first  trial,  a  motion  for  a  change  of 
venue  was  made  by  the  appellant,  "  owing  to  the  prejudice 
of  the  judge,"  and  overruled.  After  a  new  trial  was  granted, 
the  motion  was  renewed  and  allowed;  yet  the  appellant 
assigns  and  still  insists  upon  the  first  ruling  as  error.  There 
is  nothing  in  the  point. 

After  the  commencement  of  the  second  trial,  it  appears  by 
the  recitals  of  the  record,  that  the  court  discharged  the  jury, 
over  the  objection  and  exception  of  the  appellant,  on  account 
of  the  continued  sickness  of  one  of  the  jurors.  This 
is  assigned  and  urged  upon  us  as  error;  but  the  grounds 
upon  which  the  court  discharged  the  jury  are  not  shown 
us  by  a  bill  of  exceptions,  and  therefore  are  not  in  the 
record.    We  must  presume  that  the  ruling  was  right. 
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The  court  adjourned  the  case  from  the  26th  to  the  30th 
day  of  August,  1875.  This  is  excepted  to,  also;  but,  as  the 
record  shows  nothing  against  the  ruling,  it  must  also  be 
presumed  to  have  been  correct. 

After  the  jury  was  discharged,  the  court  ordered  a  venire 
de  novo,  over  the  objection  of  the  appellant.  This  is  com- 
plained of.  If  a  jury  trial  was  desired,  we  do  not  know 
what  else  the  court  could  have  done.  There  is  no  error  in 
this. 

A  bill  of  exceptions  informs  us  that,  during  the  trial,  the 
appellant,  for  the  purpose  of  proving  that  he  had  been  once 
triedrupon  the  same  charge,  offered  in  evidence  "a  certain 
record  of  the  said  Fulton  Circuit  Court,  named  and  known 
as  ^  Order  Book  G,^  of  the  Fulton  Circuit  Court,  all  that 
part  of  said  record  on  pages  26,  28,  29,  30,  31,  32,  33,  56, 
57,  60,  69,  70,  72  and  90,  relating  to  a  former  trial  of  this 
defendant  for  this  identical  offence. ^^ 

Objection  was  made  by  the  State  to  this  evidence,  and  sus- 
tained. 

The  bill  of  exceptions  does  not  show  us  what  the  evidence 
offered  was.  We  cannot  know  whether  it  was  in  fevor  of 
the  appellant  or  against  him,  whether  it  showed  his  con- 
viction or  acquittal.  We  must  presume  the  court  ruled  cor- 
rectly. 

Another  bill  of  exceptions  shows  us  that  the  State,  during 
the  trial,  asked  a  witness  the  following  question :  "What  do 
you  know,  if  anything,  of  John  D.  Vanderkarr,  the  defend- 
ant, inviting  John  J.  Wallace  to  his  house  within  two 
years  prior  to  his  decease?  If  you  know  anything,  please 
state.'^  To  this  question,  over  the  objection  and  exception 
of  the  appellant,  the  witness  was  allowed  to  answer  as  fol- 
lows :     "  I  heard  Vanderkarr  invite  him." 

This  answer  seems  to  us  entirely  useless  and  harmless.  If 
such  an  invitation  was  so  connected  with  some  other  &ct  as 
to  make  it  objectionable  as  evidence,  that  should  have  been 
shown  by  the  bill  of  exceptions.  How  such  a  question  and 
answer  could  aid  the  State,  or  injure  the  appellant,  we  can- 
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not  perceive.     To  make  the  ruling  erroneous,  it  must  be- 
shown  to  have  been  wrong. 

Several  other  bills  of  exceptions  are  in  the  record,  com- 
plaining of  the  admission  of  evidence  to  the  jury,  over  the 
objections  and  exceptions  of  the  appellant,  but  none  of  them 
show  what  the  evidence  was.  From  what  has  been  said,  we 
need  not,  therefore,  separately,  or  any  further,  notice  them. 

In  his  brief,  the  appellant  complains  of  tiie  giving  of  cer- 
tain instructions  to  the  jury  by  the  court;  but  in  the  record 
we  can  find  no  trace  of  any  exceptions  having  been  taken  to 
them,  whatever.  The  instructions  are  not  signed  by  the 
judge,  nor  marked  "  given  and  excepted  to,"  and  signed  by 
the  party  or  his  attorney  (2  G.  &  H.  200,  201),  nor  made  a 
part  of  the  record  by  a  bill  of  exceptions,  nor  bronght  before 
us  in  any  known  mode  of  practice.  We  cannot,  therefore,, 
consider  them. 

Various  causes  are  assigned  for  a  new  trial,  and  numerous 
papers  purporting  to  be  affidavits  in  support  of  the  motion 
are  copied  into  the  proceedings  by  the  clerk,  but  in  no  way 
made  a  part  of  the  record. 

Only  such  entries  as  the  clerk  is  required  to  make  offi- 
cially are  a  part  of  the  record,  unless  made  so  by  a  bill  of 
exceptions,  or  in  some  way  known  to  the  law.  If  these  affi- 
davits had  been  merely  filed,  without  the  court  having 
either  considered,  read,  or  even  heard  of  them,  the  record 
would  have  been  the  same  —  if  the  clerk  could  make  a 
record — as  it  is  now. 

A  matter  of  record  must  be  made  by  the  judicial  sanction 
of  a  court,  not  by  the  mere  act  of  the  clerk.  He  can  only 
copy  and  certify  what  it  is ;  and  whatever  he  copies  and  cer- 
tifies that  is  not  record,  has  no  validity.  This  practice  was 
settled  soon  after  the  code  went  into  effect,  and  has  ever 
since  been  uniformly  maintained.  It  seems  to  us  plain, 
proper  and  necessary ;  yet  there  are  records  daily  before  us, 
with  errors  assigned,  briefs  filed,  labor  expended,  and 
expenses  incurred,  as  if  no  such  rule  existed.     We  are  thus- 
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•  kept  at  continual  labor  digesting  records,  and  writing  out 
•decisions  which  have  been  made  over  and  over  again. 

The  long  record  we  are  considering  neither  brings  the 
evidence  before  us,  nor  raises  a  single  question  of  law,  except 
as  to  the  manner  of  signing  the  indictment  by  the  prosecuting 
Attorney;  yet,  under  our  constitutional  obligation,  we  are 
compelled  to  examine  many  questions,  both  of  law  and  fiict, 
io  ascertain  what  we  cannot  decide. 

We  commend  the  following  authorities  to  the  attention  of 
the  bar:  2  G.  &  H.  273,  sec.  559;  Oorey  v.  RhineheaH,  7 
Ind.  290;  Wieeler  v.  The  State,  8  Ind.  113;  Jolly  v.  The 
Terre  Haute  Drawbridge  Co.,  9  Ind.  417 ;  The  State  v.  BaH- 
lett,  9  Ind.  569 ;  TrmU  v.  West,  29  Ind.  51 ;  The  Cincinnati 
and  Chicago  R.  R.  Co.  v.  Washburn,  25  Ind.  259;  Whaley 
V.  Gleason,  40  Ind.  405;  Betson  v.  The  State,  47  Ind.  54; 
Patterson  v.  Lord,  47  Ind.  203;  Huddkston  v.  Ingels,  47 
Ind.  498;  Hopkins  v.  The  Greensburg,  etc.,  Turnpike  Co.,  46 
Ind.  187;  The  Terre  Haute,  etc.,  R.  R.  Co.  v.  Graham,  46 
Ind.  239;  Kellenberger  v.  Perrine,  46  Ind.  282;  The  Aurora 
Fire  Insurance  Co.  v.  Johnson,  46  Ind.  315 ;  Willey  v.  The 
State,  46  Ind.  363;  Long  v.  The  State,  46  Ind.  582;  Fisher 
w.  Allison,  46  Ind.  593;  Bingham  v.  Stumph,  48  Ind.  97. 

The  judgment  is  affirmed. 


The  State,  ex  rel.  Nave,  v.  Wilson  et  al. 

Administrator. — Mistakes  in  Reports, — The  accounts  filed  in  court  by  an 
administrator,  until  final  settlement,  are  not  conclusive,  either  for  or 
against  him.  They  are  to  be  regarded  as  prima  facie  correct,  but  frauds 
or  mistakes  in  them  may  be  corrected.  Therefore,  in  a  suit  on  an  admin- 
istrator's bond,  it  was  not  error  to  permit  him  to  prove,  over  objection, 
that  a  certain  sum,  reported  in  an  account  current  filed  by  him  as  being 
a  balance  to  be  accounted  for,  consisted  of  uncollected  notes  taken  at  the 
•jsale  of  the  personal  property  of  the  estate  or  on  sale  of  real  estate  of  the 
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decedent,  and  that  he  had  no  money  of  the  estate  from  the  time  of 
making  snch  report  until  after  said  suit  was  brought. 
Motion  for  New  Trial. — Assigning  as  a  cause  in  a  motion  for  a  new 
trial  *'  the  receiving  of  improper  evidence  offered  by  the  defendant,  over 
the  objection  thereto  by  the  plaintiff,"  or  ««the  rejection  of  proper  evi- 
dence offered  by  the  plaintiff  on  the  trial,"  is  too  general  to  present  any 
question  for  review. 

From  the  Hendricks  Circuit  Court. 

C  C  Nave  and  C.  A.  Nave,  for  appellant. 

L  M.  CampbeUy  for  appellees. 

WoRDEN,  J. — This  was  an  action  by  the  appellant  against 
the  appellees,  upon  the  bond  of  Wilson  as  the  administrator  of 
the  estate  of  David  Matlock,  deceased.  We  need  not  take 
up  space  by  stating  the  alleged  breaches  of  the  bond,  as  no 
question  arises  upon  the  pleading.  Issue,  trial  by  the  court, 
finding  and  judgment  for  the  defendants,  a  motion  for  a  new 
trial  made  by  the  plaintiff  having  been  overruled. 

No  question  is  raised  by  the  assignments  of  error  other 
than  8uch  as  is  embraced  in  that  assigned  upon  the  overrul- 
ing of  a  motion  for  a  new  trial. 

The  reasons  filed  for  a  new  trial  were  the  following: 

1.  That  the  decision  of  the  court  is  contrary  to  law. 

2.  That  the  decision  of  the  court  is  not  sustained  by  the 
evidence  given  on  the  trial  of  said  cause,  and  is  contrary 
thereto. 

3.  Error  of  law  occurring  on  the  trial  of  said  cause,  and 
which  was  excepted  to  at  the  time  by  the  said  relator.  Chris- 
tian C.  Nave,  in  this,  that  the  court  erred  in  excluding  the 
evidence  offered  by  the  relator,  to  prove  that  the  defendant 
David  G.  Wilson,  administrator  of  the  estate  of  David  Mat- 
lock, deceased,  had,  in  violation  of  law  and  his  duty  as  such 
administrator,  appropriated  to  his  own  use,  and  in  payment 
of  his  own  indebtedness,  large  sums  of  money  belonging  to 
the  estate  of  David  Matlock,  deceased. 

4.  And  for  error  of  law  occurring  on  the  trial  of  said 
cause  in  suffering  the  defendant  David  G.  Wilson,  as  a  wit- 

VoL,  LI.— 7 
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ness  in  said  cause^  to  explain  a  certain  report  by  him  made 
as  administrator  of  the  estate  of  David  Matlock^  deceased, 
and  to  contradict  the  same. 

5.  The  receiving  of  improper  evidence  offered  by  the 
defendants,  over  the  objection  thereto  by  the  relator. 

6.  And  the  rejection  of  proper  evidence  offered  by  the 
relator.  Christian  C.  Nave,  on  the  trial. 

With  regard  to  the  first  and  second  reasons  for. a  new  trial, 
we  may  observe  that  we  have  examined  the  evidence,  and 
from  it  we  cannot  say  that  the  court  below  was  not  justified 
in  finding  for  the  defendants.  The  finding  was  by  no 
means  so  clearly  wrong  as  to  justify  this  court  in  disturbing  it. 

The  third  reason  is  not  shown  by  the  record  to  have  been 
well  founded  in  point  of  fiict.  The  record  does  not  show 
that  the  court  excluded  evidence  offered  to  prove  that  Wil- 
son appropriated  to  his  own  use,  and  in  payment  of  his  own 
debts,  money  belonging  to  the  estate.  The  plaintiff  offered 
to  read  in  evidence  certain  vouchers  reported  and  filed  by 
Wilson,  as  such  administrator,  for  moneys  paid  out  by  him ; 
but  there  was  no  offer  to  show  that  he  had  either  paid  debts 
of  his  own  out  of  the  money  of  the  estate,  or  that  he  had 
otherwise  appropriated  it  to  his  own  use. 

The  fourth  reason  is  based  upon  the  following  ruling : 

At  the  May  term  of  the  court,  for  the  year  1866,  the  admin- 
istrator had  filed  an  account  current,  in  which  he  charged 
himself  with  "balance  to  be  accounted  for,  $259.60." 

On  the  trial,  the  administrator  was  permitted,  over  the 
objection  and  exception  of  the  relator,  to  testify,  that  "the 
sum  of  $259.60,  by  him  reported  as  being  in  his  hands,  at  the 
May  term,  1866,  of  the  Hendricks  Court  of  Common  Pleas, 
consisted  of  uncollected  notes  taken  at  the  sale  of  the  per- 
sonal property  belonging  to  said  estate,  or  on  sale  of  real 
estate ;  that  he  had  no  money  of  said  estate  in  his  hands  from 
the  time  of  reporting  said  balance  of  $269.60  until  after  this 
suit  was  brought,"  etc. 

The  accounts  filed  by  an  administrator,  until  final  settle- 
ment, are  not  conclusive,  either  for  or  against  him.     While 
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they  are  to  be  regarded  slb  prinia  facte  correct,  yet  frauds  or 
mistakes  in  them  may  be  corrected.  Goodmn  v.  Goodvnnj 
48  Ind.  584. 

We  are  of  opinion  that  no  error  was  committed  in  permit- 
ting the  administrator  to  explain  that  the  apparent  balance 
in  his  hands  consisted  of  uncollected  notes. 

The  fifth  and  sixth  reasons  for  a  new  trial  are  too  general 
to  bring  m  review  any  question. 

The  judgment  below  is  affirmed,  with  costs. 


Langsdale  et  al.  v.  Girton,  Ex'r. 

Executor.— Z>^w«f7rr. — ^The  right  of  a  plaintiff  to  sue  as  an  executor  can- 
not be  questioned  upon  demurrer  to  the  complaint. 

Pleading.— /VofM/tt/fff/  RepresenUUwm, — When  it  is  intended  to  found  a 
pleading  upon  fraud  perpetrated  by  means  of  false  representations  made 
by  a  vendor  to  his  vendee  concerning  the  thing  sold,  the  pleading  must 
allege  that  the  representations  were  fraudulently  made. 

Same.—  Vendor  and  Purthaser.^peficietuy  in  Land  Sold, — In  an  action  on  a 
promissory  note,  an  answer  alleging  that  it  was  given  in  part  payment 
for  a  certain  number  of  acres  of  land,  and  that,  instead  of  there  being 
that  number,  there  were  lacking  a  certain  number  of  acres,  of  a  certain 
value,  greater  than  the  amount  of  the  note,  and  that,  therefore,  the  con- 
sideration of  the  note  had  failed,  was  held  bad  on  demurrer. 

From  the  Shelby  Circuit  Court. 

fi  Wkiic&aJb  and  C  &  (?.  if.  Wrighiy  for  appellants. 

0.  /.  GleMncTy  for  appellee. 

Downey,  J. — Action  by  the  appellee,  as  executor  of  the 
will  of  Jacob  Girton,  deceased,  against  the  appellants,  Joshua 
Langsdale  and  John  Hughes,  on  a  promissory  note  for 
twelve  hundred  dollars,  executed  by  the  appellants  to  said 
deceased.  There  was  a  demurrer  to  the  complaint,  which 
was  overruled  by  the  court. 

The  defendants  answered  in  two  paragraphs,  to  both  of 
which  demurrers  were  filed  by  the  plaintiiF,  and  sustained  by 
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the  court.  The  defendants  not  answering  further,  there  was 
judgment  for  the  plaintiff*. 
The  paragraphs  of  the  answer  are  as  follows : 
"  1.  The  defendants,  for  answer  to  the  plaintiff's  complaint, 
say  that  the  note  described  in  the  complaint  was  executed 
to  Jacob  Girton,  the  plaintiff's  testator,  for  a  certain  mill 
and  appurtenances,  and  for  no  other  consideration  whatever; 
that  the  entire  sum  agreed  to  be  paid  for  such  property  was 
four  thousand  two  hundred  dollars,  and  that  the  same  has 
been  paid,  except  the  note  sued  on;  that,  to  induce  the 
defendants  to  purchase  said  property,  the  plaintiff's  testator 
did  represent  to  these  defendants  that  the  machinery  of  said 
mill  was  in  good  working  condition,  that  the  same  was  in 
such  condition  as  to  properly  manu&cture  good  merchant- 
able flour;  that  the  said  Jacob  Girton  did  also  represent  that 
the  timbers  of  said  saw-mill,  being  part  of  the  property  pur- 
chased, and  for  which  the  note  sued  on  was  given,  were 
sound;  whereas,  in  truth  and  in  fact,  said  timbers,  being 
those  hidden  and  not  exposed  to  view,  were  rotten  and 
unsound,  which  rottenness  and  unsoundness  the  defendants 
were  not  able  to  discover.  And  the  defendants  further  show 
that  said  mill  and  appurtenances  were  purchased,  as  the 
plaintiff  well  knew,  for  the  purpose  of  a  flouring  mill  and 
saw-mill,  and  said  Jacob  Girton  represented  that  they  were 
reasonably  fit  for  said  purpose,  when,  in  truth  and  in  fiict, 
they  were  not  reasonably  fit  for  such  purpose.  The  defend- 
ants show  that  they  relied  upon  the  representations 
aforesaid,  and,  upon  the  fiiith  thereof,  executed  said  note. 
The  defendants  show  that,  because  of  the  defects  afore- 
said, because  of  the  fiilse  and  fraudulent  representations 
of  said  plaintiff,  they  have  been  damaged  in  the  sum  of  three 
thousand  dollars,  and  offer  to  set  off  against  said  note  the 
amount  thereof,  and  for  the  residue  thereof  demand  judg- 
ment. 

"  2.  For  ftirther  answer,  defendants  say  that  the  note  sued 
on  was  given  for  certain  mill  property  and  forty-two  acres  of 
land,  and  the  note  was  given  in  part  payment  for  forty-two 
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acres  of  land ;  that  whereas,  instead  of  there  being  forty-two 
acres,  there  are  but  thirty,  and  the  twelve  acres  lacking  were 
well  and  reasonably  worth  fifteen  hundred  dollars;  and  the 
defendants  therefore  aver  that  the  consideration  of  the  said 
note  has  wholly  failed." 

The  errors  alleged  are  the  overruling  of  the  demurrer  to 
the  complaint,  and  sustaining  the  demurrers  to  the  para- 
graphs of  the  answer. 

The  objections  made  to  the  complaint  are : 

1.  That  it  is  not  alleged  that  Jacob  Girton,  the  payee  of 
the  note^  is  dead. 

2.  It  is  not  alleged  that  the  plaintiff*  probated  the  will  of 
the  deceased,  and  qualified  as  executor  thereof. 

3.  It  is  not  averred  where  Jacob  Girton  died,  whether  in 
the  State  of  Indiana  or  out  of  it. 

We  think  these  objections  are  answered  by  the  cases  of 
Nolle  V.  Libberty  34  Ind.  163,  and  Kelley  v.  Love,  35  Ind. 
106.     We  hold  that  the  complaint  is  sufficient. 

We  think  the  first  paragraph  of  the  answer  is  insufficient. 
It  pleads  the  matter  which  it  contains  as  a  set-off*,  which  it 
clearly  is  not.  The  matter,  if  good  as  a  defence,  should  have 
been  pleaded  as  a  counter-claim  or  failure  of  consideration. 
But  without  deciding  the  question  on  this  ground,  we  think 
the  allegations  of  the  paragraph  are  not  such  as  make  a 
defence  on  the  ground  of  fraud. 

It  is  not  alleged  that  the  representations  were  fraudulently 
made  by  the  deceased.  The  paragraph,  towards  the  close, 
says:  "The  defendants  show  that,  because  of  the  defects 
aforesaid,  because  of  the  false  and  fraudulent  representations 
of  the  said  plaintiff^,  they  have  been  damaged,"  etc.  This  is 
not  deemed  by  the  court  a  sufficient  allegation  that  the  rep- 
resentations set  forth,  conceding  them  to  be  otherwise  suffi- 
cient, were  fraudulently  made.  The  paragraph  is  not  in  the 
usual  form  of  pleadings  alleging  fraud.  It  is  customary  to 
charge  that  the  representations  were  fiilsely  and  fraudulently 
made. 

The  second  paragraph  of  the  answer  is  unquestionably  bad. 
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It  does  not  allege  false  representations  or  a  warranty  as  to  the 
quantity  of  the  land,  nor  does  it  show  that  the  land  was  sold 
by  the  acre. 

In  Oravefm  v.  jfiTwer,  4  Ind.  512,  it  was  said:  "The  gen- 
eral rule  is,  that  where  land  is  sold  by  metes  and  bounds, 
and  estimated  to  contain  a  specific  quantity,  or  for  '  more  or 
less,'  and  a  gross  sum  is  paid  for  the  entire  tract,  the  vendee 
will  not  be  entitled  to  an  abatement  in  price,  should  the 
number  of  acres  &11  short  of  the  estimated  quantity.  But 
this  rule  is  not  applicable  where  there  is  any  fraud  or  conceal- 
ment on  the  part  of  the  vendor.  It  is  true,  the  deficit  in 
quantity  might  be  so  great  as  to  authorize  the  inference  that 
the  seller  acted  in  bad  &ith ;  still  such  abatement  must  pro- 
ceed on  the  ground  of  his  fraudulent  conduct." 

The  judgment  is  affirmed,  with  costs. 


Fishback  v.  Woodruff  et  al. 

Canal.— ^fl/^r  Lease, ^Forfeiturt. —Sale  of  Canal  by  State, —TVit  State, 
through  the  canal  commissioner,  for  a  certain  amount  of  rent  reserved, 
made  to  the  owner  of  a  mill  and  mill  site  adjoining  the  Central  Canal,  a 
lease  of  water  to  flow  from  said  canal,  "so  much  surplus  water,  not 
required  for  the  purposes  of  navigation,"  as  would  propel  a  certain  amount 
of  machinery,  stipulating  that  upon  certain  contingences,  as  breaches  of 
the  canal,  necessity  to  repair,  etc.,  whereby  the  lessee  should  be  either 
partially  or  wholly  deprived  of  the  use  of  any  portion  of  the  water  power 
leased,  deduction  should  be  made  from  the  rent  in  due  proportion;  the 
necessary  weir,  head-race  and  tail-race  to  be  constructe<l  and  maintained 
by  the  lessee ;  and  upon  non-payment  of  rent,  the  lessor  was  authorized 
to  enter  and  resume  the  rights  granted  to  the  lessee.  Afterwards,  the 
State  abandoned  the  canal  as  a  public  work,  and  sold  it,  with  its  privi- 
leges  and  burdens,  to  certain  private  citizens,  against  whom  this  action  was 
brought  by  one  to  whom  the  title  and  rights  and  obligations  of  said  lessee 
had  come,  the  complaint  setting  out  said  lease  and  showing  the  transfer 
to  the  defendants. and  the  chain  of  the  plaintiff's  title,  and  alleging  that 
a  forfeiture  had  been  declared  for  non-payment  of  rent,  and  that  the 
plaintiff  had  tendered  the  amount  thereof,  with  interest,  to  the  defend- 
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ants,  and  had  demanded  that  they  should  receive  said  sum  and  furnish 
the  water  as  contemplated  in  the  lease ;  that  they  had  refused  to  do  so, 
and  had  placed  obstructions  at  the  head  of  the  race,  which  prevented  the 
flow  of  water  to  said  mill.  Prayer,  that  the  plaintiff  be  released  from  the 
forfeiture ;  that  the  obstructions  be  removed ;  and  that  the  defendants  be 
ordered  to  furnish  the  supply  of  water,  and  for  general  relief. 
Hdd^  that  said  canal  was  constructed  for  a  public  purpose,  and  the  furnish- 
ing of  water  power,  as  in  this  case,  was  a  mere  incident ;  that  the  State 
might  have  withheld  the  supply  of  water  without  the  breach  of  any 
agreement  in  said  lease,  and  without  incurring  any  penalty  except  the 
loss  of  rent,  and  the  commissioner  could  not  have  bound  the  State  by  an 
agreement  to  the  contrary ;  that  the  defendants  had  the  same  rights  in 
this  regard  as  the  State,  notwithstanding  the  change  of  the  canal  to  pri- 
vate property  -,  and  that  the  complaint  was  bad  on  demurrer. 

From  the  Marion  Civil  Circuit  Court. 

X.  Barbour  and  C.  P.  Jaeobs,  for  appellant. 

T.  A.  Hendricks,  0.  B.  Hord  and  A.  W.  Hendrieks,  for 
appellees. 

BiDDLE,  C.  J. — The  complaint  in  this  case  is  founded  on 
a  lease  of  water  power,  made  in  1840,  by  the  State  of  Indi- 
ana, through  the.  agency  of  the  canal  commissioner,  to 
Nathaniel  West.  West  was  the  proprietor  of  certain  mills 
for  spinning  and  weaving,  and  the  owner  of  the  lands 
whereon  they  were  situated,  which  lay  adjoining  the  Central 
Canal,  from  which  the  water  was  to  flow.  The  water  leased 
was  "  so  much  surplus  water,  not  required  for  the  purposes 
of  navigation,'^  as  would  propel  a  certain  amount  of  machinery, 
for  a  certain  amount  of  rent  reserved.  It  was  stipulated  that 
upon  certain  contingencies,  as  breaches  in  the  canal,  necessity 
of  repairs,  etc.,  whereby  the  lessee  should  "  be  either  par- 
tially or  wholly  deprived  of  the  use  of  any  portion  of  the 
water  power  leased,  such  deduction  should  be  made  from  the 
rent"  in  due  proportions.  The  necessary  regulating  weir, 
head-race  and  tail-race  were  to  be  constructed  and  main- 
tained by  the  lessee.  Upon  non-payment  of  rent,  the  lessor 
was  authorized  to  enter  upon  and  take  possession  of  the 
premises,  and  resume  all  the  rights  granted  to  the  lessee. 
There  were  other  stipulations  in  the  lease,  which,  not  being 


104  SUPllEME  COURT  OF  INDIANA. 

Fishback  v.  Woodruff  a  at, 

involved  in  this  controversy,  we  do  not  recite.  Afterwards, 
the  State  abandoned  the  Central  Canal  as  a  public  work,  and 
sold  it,  with  all  its  privileges  and  burdens,  to  the  defendants 
below,  who  are  now  clothed  with  all  the  rights  and  subject 
to  all  the  obligations  of  the  original  lessor,  except  that  they, 
being  citizens,  may  be  sued,  while  the  State,  in  its  sover- 
eignty, could  not.  And  a  chain  of  title  is  shown,  by  various 
links,  from  the  lessee  to  the  plaintiff  below,  who  is  now 
clothed  with  all  the  rights  and  subject  to  all  the  obligations 
stipulated  in  the  lease  on  that  behalf. 

The  complaint  sets  forth  the  lease,  and  avers  that  a  for- 
feiture was  declared  for  the  non-payment  of  the  rent  due 
May  Ist,  1860;  and  that  afterwards,  on  the  13th  day  of 
March,  1865,  the  appellant  tendered  to  the  appellees  the 
amount,  with  interest  thereon,  and  demanded  that  they 
should  receive  the  money,  and  furnish  the  supply  of  water 
contemplated  in  the  lease,  which  they  reftised  to  do.  It  is 
also  averred  that  the  appellees  placed  obstructions  at  the 
head  of  the  race,  which  entirely  prevented  the  flow  of  water 
from  the  canal  to  said  mills. 

There  is  a  second  paragraph  of  the  complaint,  somewhat 
different  in  its  averments  from  the  first,  but  both  are  founded 
on  the  lease. 

Prayer  to  be  released  from  the  forfeiture,  that  the  obstruc- 
tions be  removed,  and  the  appellees  ordered  to  furnish  a  sup- 
ply of  water  to  said  mills;  and  for  general  relief. 

Various  pleadings  were  filed,  and  issues  joined.  The 
appellant  replied  to  the  ninth  paragraph  of  answer  to  each 
paragraph  of  the  complaint,  and  the  appellees  demurred  to 
the  reply  for  want  of  sufficient  facts.  The  demurrer  was 
sustained,  exception  taken,  and  judgment  rendered  on  the 
demurrer  for  the  appellees.     Appeal. 

There  is  no  agreement  in  the  lease,  on  the  part  of  the 
State,  to  furnish  water  power,  upon  which,  if  broken,  a  breach 
could  be  assigned;  nor  was  it  in  the  power  of  the  canal  com- 
missioner to  bind  the  State  to  any  such  agreement. 

The  canal  was  a  public  work,  constructed  by  the  public, 
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for  a  public  purpose.  The  canal  commissioner,  who  made 
the  lease  on  behalf  of  the  State,  was  a  public  agent,  acting 
under  the  authority  of  public  law,  and  known  to  be  such  by 
all  persons.  The  leasing  of  water  power  was  simply  an  inci- 
dent to  the  canal,  not  the  purpose  of  its  creation ;  and  the 
lessee  must  have  known  the  character  of  the  agent,  the  author- 
ity under  which  he  acted,  and  the  purpose  for  which  the  canal 
was  constructed.  He  therefore  took  the  lease  subject  to  the 
ose  of  the  canal  and  to  all  the  vicissitudes  which  might 
attend  a  public  work  of  this  character,  such  as  dilapidation, 
destruction,  abandonment.  He  could  not  suppose  that  the 
State  would  keep  up  the  canal  for  the  purpose  of  furnishing 
him  with  water  power,  if  it  became  inexpedient  to  maintain 
it  as  a  public  work ;  nor  is  there  any  such  agreement  in  the 
lease.  The  Trustees,  etc.,  v.  BreU,  25  Ind.  409,-  Skillen  v. 
The  Water  Works  Co.y  etc.,  49  Ind.  193;  SheeU  v.  MdeUy  7 
Wal.  416;  Sheets  v.  Sdden,  2  Wal.  177. 

In  leases  made  by  individuals  in  a  private  capacity,  the 
lessor  is  not  bound  to  keep  up  the  tenement  or  hereditament, 
unless  there  is  an  express  agreement  to  that  effect.  When 
buildings  are  let,  and  they  become  damaged  or  useless^  or  are 
burned  down,  or  otherwise  destroyed,  the  lessor  is  not  bound 
to  repair  or  rebuild,  unless  by  some  express  agreement. 
Kdlenberger  v.  Foresmariy  13  Ind.  475 ;  Eatep  v.  Eatepy  23 
Ind.  114;  Morse  v.  Maddox,  17  Mo.  569;  and  authorities 
9upra. 

By  the  lease  we  are  considering,  the  State  could  withhold 
the  supply  of  water  without  the  breach  of  any  agreement,  and 
without  incurring  any  other  penalty  than  the  loss  of  rent. 
The  appellees  have  the  same  rights,  and  are  under  the  same 
obligations,  as  the  original  lessor.  The  change  of  the  canal 
from  a  public  work  to  private  property  does  not  change  the 
character  of  the  lease,  as  it  should  have  been  originally  inter- 
preted. 

In  our  opinion,  the  complaint  is  insufficient,  and  as  the 
demurrer  to  the  reply  reaches  back  to  both  paragraphs  of  the 
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complaint,  the  judgment  below,  on  the  whole  record,  is  cor- 
rect. 

The  judgment  is  affirmed,  with  costs. 


Roush  v.  Layton  et  al. 

Plbading. — Complainifar  New  Trials — A  complaint  for  a  new  trial  must  be 
filed  not  more  than  one  year  after  the  final  judgment  was  rendered. 
.Same. — Such  complaint  must  set  forth  the  evidence  given  on  the  former 
trial. 

Review  of  Judgment. — Newly- discovered  evidence  is  not  a  ground  for  a 
review  of  a  judgment. 

Pleading.— ^/M^fvffii/  Obtained  dy  Fraud, — A  complaint  to  impeach  and  set 
aside  a  judgment  for  fraud,  alleging  that  the  judgment  was  obtained 
mainly  on  the  testimony  of  a  certain  witness,  that  the  plaintiff  had  since 
learned  that  said  witness  was  induced,  by  threats  of  bodily  harm  and  fear, 
to  swear  to  certain  facts,  that  said  witness  now  confesses  that  he  was  so 
induced  to  give  such  testimony,  and  confesses  that  it  was  false,  without 
alleging  that  such  testimony  was  untrue,  is  bad  on  demurrer. 

From  the  Tippecanoe  Common  Pleas. 

W.  D.  TToBace  and  A.  Rice,  for  appellant. 

Downey,  J.  —  Action  by  the  appellee  Layton  against 
Mary  E.  Long,  Andrew  J.  Roush,  the/  appellant,  and 
Erasmus  M.  Weaver. 

It  is  alleged  in  the  complaint,  that "  on  the  24th  day  of 
June,  1869,  in  the  common  pleas  of  said  county,  Mary  E. 
Long,  by  her  next  friend,  Thomas  Earl,  recovered  a  judg- 
ment against  the  appellee  Layton  for  five  hundred  dollars, 
for  an  alleged  seduction  of  said  Maiy  E.  Long;  that  said 
Koush  entered  a  lien  thereon,  as  the  attorney  of  said  Mary  E. 
Long,  for  two  hundred  and  fifty  dollars,  for  his  fee,  and  after- 
wards assigned  two  hundred  and  forty  dollars  of  the  amount 
to  said  Weaver.*' 

The  complaint,  answer  and  judgment  in  that  cause  are 
made  part  of  the  complaint  in  this  cause,  and  filed  with  it. 
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The  complaint  then  avers,  "  that  said  judgment  was  pro- 
cured mainly  on  the  testimony  of  the  defendant  Mary  E. 
Long;  that  since  the  trial  of  said  cause  and  the  rendition  of 
said  judgment,  to  wit,  on  or  about  the  19th  day  of  August, 
1871,  plaintiff  learned  the  fiict  that  said  Mary  E.  Long  had 
been  induced,  by  threats  of  bodily  harm  and  fear,  to  swear 
that  plaintiff  had  seduced  her  and  had  connection  with  her  in 
his  own  house,  and  had  begotten  her  with  child;  that  she  was 
induced  to  swear  by  Elizabeth  McCoy  and  Julia  Ann  Earl ; 
that  said  Mary  E.  Long  now  confesses  the  &ct  that  she  was  so 
induced  to  give  her  evidence  by  the  said  Elizabeth  McCoy 
and  Julia  A.  Earl,  all  of  which  was  &lse.'' 

The  aflSdavit  of  said  Mary  E.  Long  is  filed  with  the  com- 
plaint, and  contains,  in  substance,  the  same  fiicts. 

It  is  further  alleged  that  the  plaintiff  did  not  discover  the 
&ct8,  as  detailed  in  said  a£Bdavit,  until  said  19th  day  of 
August,  1871,  and  could  not  have  discovered  the  same  by 
any  means  in  his  power,,  except  the  said  confession  of  said 
Mary  K  Long;  and  that  he  has  filed  his  petition  as  soon 
after  the  discovery  as  he  could,  and  without  unreasonable 
delay.  Prayer,  that  the  judgment  be  set  aside  and  held  for 
naught.  He  alleges  that  he  paid  to  Roush  and  Weaver,  on 
their  said  lien,  one  hundred  and  twenty -three  dollars,  before 
the  discovery  of  said  facts ;  wherefore  he  asks  for  judgment 
against  them  for  said  sum,  and  for  other  relief. 

Mary  E.  Long  being  a  minor,  a  guardian  ad  litem  was 
appointed  for  her,  and  she  and  also  Roush  and  Weaver  sepa- 
rately demurred  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  suiBcient  to  constitute  a  cause  of  action. 

The  court  overruled  the  demurrer  of  Mary  E.  Long  and 
that  of  Roush,  and  they  excepted,  and  sustained  the  demur- 
rer of  Weaver,  and  the  plaintiff  excepted. 

Mary  E.  Long  answered,  but  the  answer  was  afterwards 
withdrawn.  Roush  answered,  that  within  a  week  after 
making  the  affidavit  attached  to  the  complaint,  Mary  E. 
Long  made  another  affidavit,  in  which  she  assert<?d  the  truth 
of  her  evidence  in  the  former  trial,  and  stated  the  opposite  of 
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what  she  swore  to  in  the  affidavit  appended  to  the  complaint. 

On  motion  of  the  plaintiff,  the  affidavit  attached  to  the 
answer  of  Roush  was  struck  out,  and  a  demurrer  to  the 
answer  was  filed  and  sustained. 

Roush  then  filed  a  second  and  third  paragraph  of  answer. 
The  second  was  a  general  denial.  The  third  was  a  special 
paragraph,  the  fisicts  of  which  need  not  be  stated  at  length. 

At  this  stage  of  the  case,  the  guardian  ad  litem  of  Mary  E. 
Long  was  discharged,  and  a  new  guardian  appointed,  who 
filed  an  answer  for  her  in  two  paragraphs.  The  first  was  a 
general  denial,  and  the  second  alleged  that  the  affidavit  filed 
with  the  plaintiff's  complaint  was  procured  from  her  by  the 
undue  influence,  threats  and  promises  of  the  plaintiff,  and 
without  her  comprehending  or  understanding  its  import; 
and  that  the  same,  so  far  as  it  attacks  the  truthfulness  of  the 
testimony  given  by  her  on  the  trial  of  the  cause  in  which 
the  judgment  was  rendered,  which  the  plaintiff  in  this  action 
seeks  to  set  aside,  is  false;  all  of  which  will  more  fully 
appear  by  her  affidavit,  which  is  herewith  filed.  The  affida- 
vit then  follows  in  the  record,  as  indicated  in  the  answer. 

Reply  in  denial  of  the  second  paragraph  of  the  answer  of 
Mary  E.  Long  and  the  third  paragraph  of  the  answer  of 
Roush. 

Trial  by  a  jury,  and  verdict  for  the  plaintiff,  assessing  dam* 
ages  as  against  Roush  at  ten  dollars.  Motion  for  a  new  trial 
by  Roush  overruled,  and  judgment  setting  aside  the  judg- 
ment mentioned  in  the  complaint,  as  to  him  and  Mary  E. 
Long,  and  for  the  ten  dollars  against  Roush,  and  in  fiivor  oi 
Weaver  for  costs.  Roush  appealed  from  the  judgment  against 
him,  and  Layton  appealed  from  the  judgment  of  Weaver 
against  him.     Two  cases  are  pending  in  this  court. 

Roush  assigns  for  error,  in  the  appeal  by  him,  that  the 
court  erred : 

1.  In  overruling  his  demurrer  to  the  complaint. 

2.  In  overruling  his  motion  for  a  new  trial. 

3.  In  sustaining  the  demurrer  to  the  first  paragraph  of 
his  answer. 
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lAyixm,  in  his  appeal,  assigns  as  error  the  sustaining  of  the 
demurrer  of  Weaver  to  the  complaint. 

It  cannot  be  understood  from  the  record,  whether  the 
pleader  intended  the  complaint  as  a  complaint  for  a  new 
trial,  or  to  review  the  judgment,  or  to  set  aside  the  judgment 
fcr  fraud.  The  complaint  is  a  novel  one,  as  was  remarked 
by  Elliott,  J.,  in  Statelar's  Adm'r  v.  Samplers  Adm^r,  29 
Ind.  315,  a  somewhat  similar  case. 

The  complaint  cannot  be  sustained  as  a  complaint  for  a 
new  trial.  Such  a  complaint  must  be  filed  not  more  than 
one  year  after  the  final  judgment  was  rendered.  2  G.  &  H. 
215,  sec.  356.  Here,  the  judgment  was  rendered  on  the  24th 
day  of  June,  1869,  and  this  complaint  was  filed  on  the  26th 
day  of  August,  1871. 

Such  a  complaint  must  set  forth  the  evidence  given  on  the 
former  trial  of  the  cause.  This  complaint  does  not  pretend 
to  do  this.  PaUison  v.  WUaoUy  22  Ind.  358;  Cox  v.  Hutch- 
ingi,  21  Ind.  219.     There  are  other  cases. 

The  complaint  is  not  valid  as  a  complaint  to  review  the 
former  judgment.  Newly-discovered  evidence  is  not  a 
ground  for  review.  Wd)ster  v.  Maiden,  41  Ind.  124,  and 
cases  cited. 

If  the  complaint  was  designed  as  a  complaint  to  impeach 
and  set  aside  a  judgment  for  fraud,  we  are  of  the  opinion  that 
it  does  not  make  a  case  for  such  relief.  The  complaint 
derives  no  strength  from  the  affidavit  of  Mary  E.  Long, 
attached  to  it.  It  is  not  properly  any  part  of  the  complaint. 
She  was  an  infimt  and  uneducated ;  and  it  is  too  plain  to  admit 
of  doubt,  that  she  was  imposed  upon  or  did  not  know  what 
she  was  doing.  At  first  she  swears  that  she  was  seduced  and 
debauched  by  Layton.  Then,  at  his  procurement,  she  swears 
that  what  she  testified  to  on  the  trial  was  not  true.  Then, 
again,  she  swears  that  her  testimony  was  true,  and  the  affida- 
vit made  at  the  instance  of  the  plaintiff  fiilse  and  procured 
by  &]sehood  and  menaces. 

The  complaint  is  too  loosely  drawn  to  justify  a  proceeding 
to  impeach  for  fraud  a  judgment  regularly  and  deliberately 
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pronounced.  It  alleges  that  the  judgment  was  procured 
"  mainly ''  on  the  testimony  of  Marj'  E.  Long.  This  is  very 
uncertain.  Then  the  complaint  does  not  charge  that  the 
judgment  was  obtained  by  the  perjury  of  Mary  E.  Long,  and 
set  out  the  &cts^  but  simply  alleges  that  "  plaintiff  learned 
the  fact  that  Mary  E.  Long  had  been  induced,  by  threats  of 
bodily  harm  and  fear,  to  swear  that  plaintiff  had  seduced 
her/^  etc.  It  is  not  alleged  that  what  she  testified  to  on  the 
trial  was  untrue,  or  that  the  plaintiff  was,  in  fact,  not  guilty 
of  what  was  alleged  against  him. 

A  separate  opinion  will  be  written,  affirming  the  judgment 
below  in  favor  of  Weaver,  in  the  appeal  of  Layton. 

The  judgment  in  this  appeal  is  reversed,  with  costs,  and 
the  cause  remanded,  with  instructions  to  sustain  the  demur- 
rers of  Mary  E.  Long  and  Roush  to  the  complaint. 


Layton  t\  Weaver  et  al. 

From  the  Tippecanoe  Common  Pleas. 

M.  Jones y  J.  L.  Miller,  C,  A,  Ray  and  /.  8.  Tarkingtan, 
for  appellant. 

W.  D.  Wallace  and  A.  Rice,   for  appellees. 

Downey,  J. — The  fects  relating  to  this  appeal  may  be 
gathered  from  the  opinion  in  the  case  of  Andrew  J,  Roush 
V.  George  W.  Layton  et  aL,  at  the  present  term  {ante,  p.. 
106).  Both  appeals  are  from  the  same  judgment.  The 
appeal  in  that  case  was  from  the  judgment  against  Mary  E. 
Long  and  Andrew  J.  Roush,  and  the  judgment  was  reversed. 
Here  the  appeal  is  from  the  judgment  against  Layton,  in 
favor  of  Erasmus  M.  Weaver,  and  it  is  affirmed. 

The  judgment  appealed  from  in  this  case  is  affirmed,  with 
costs. 
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Keller  xn  The  State. 

Crimihal  Law. — IndictmtTU. — Certainty, — Criminal  charges  must  be  pre* 
ferred  with  reasonable  certainty,  so  that  the  court  and  jury  may  know 
what  they  are  to  try,  and  of  what  they  are  to  convict  or  acquit  the  defend- 
ant, and  so  that  the  defendant  may  know  what  he  is  to  answer,  and  that 
the  record  may  show,  as  far  as  may  be,  of  what  he  has  been  put  in  jeop- 
ardy. The  averments  should  be  so  clear  and  distinct  that  there  can  be 
no  difficulty  in  determining  what  evidence  will  be  admissible. 

%Kia,^Fahe  Pretence, — In  an  indictment  for  obtaining  property  by  false 
pretences,  where  it  is  charged  as  a  part  of  the  false  pretences  that  eertain 
real  estate  was  falsely  represented  to  be  free  from  prior  incumbrances,  the 
prior  incumbrances  should  be  set  out  or  described. 

Same. — Future  Event, — ^No  representation  of  a  future  event,  whether  in 
the  form  of  a  promise  or  not,  can  be  a  fake  pretence  under  the  statute. 

Same. — Indictment, — Repugnancy, — ^The  offence  charged  in  an  indictment 
most  be  proved  in  substance  as  charged,  and  if  two  material  averments, 
are  directly  repugnant,  the  indictment  is  bad. 

From  the  Tipton  Circuit  Court. 

if.  B,  Williams  and  L.  Barbour,  for  appellant. 

C  A.  Buskirk,  Attorney  General,  D.  Waugh  and  -R.  B^ 
Beauehamp,  for  the  State. 

Btjskirk,  J. — The  appellant  was  indicted  in  the  court 
below  for  obtaining  property  by  Mae  pretences.  The  indict- 
ment contains  two  counts,  which,  as  to  the  &lse  pretences 
charged,  are  nearly  identical.  The  appellant  moved  to  quash 
each  count,  but  his  motion  was  overruled,  and  he  excepted. 
He  pleaded  not  guilty,  and  was  tried  by  a  jury  and  was 
found  guilty.  The  court  overruled  motions  in  arrest  of 
judgment  and  for  a  new  trial,  to  which  exceptions  were 
taken.    Judgment  was  rendered  on  the  verdict. 

The  appellant  has  assigned  for  error  the  overruling  of  his 
motions  to  quash  the  indictment,  in  arrest  of  judgment,  and 
for  a  new  trial. 

The  first  question  for  the  consideration  of  the  court  relates 
to  the  sufficiency  of  the  indictment. 

The  first  count,  omitting  the  formal  parts,  is  as  follows : 

"  The  grand  jurors  of  Tipton  county,  in  the  State  of  Indi- 
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ana;  good  and  lawful  men^  duly  and  legally  empanelled^ 
sworn  and  charged  in  the  Tipton  Circuit  Courts  of  said  State, 
at  the  spring  term  for  the  year  1875,  to  inquire  into  felonies 
and  certain  misdemeanors  in  and  for  the  body  of  the  said 
county  of  Tipton,  in  the  name  and  by  the  authority  of  the 
State  of  Indiana,  on  their  oath  do  present  that  one  Robert 
H.  Keller,  late  of  said  county,  on  the  13th  day  of  October, 
in  the  year  1874,  at  and  in  the  county  of  Tipton,  and  State 
of  Indiana,  did  then  and  there  unlawfully,  feloniously,  design- 
edly and  with  intent  to  defraud  one  George  W.  Boyer, 
falsely  pretend  to  the  said  George  W.  Boyer,  that  he,  the 
said  Robert  H.  Keller,  had  been  the  owner,  and  had  recently 
sold  to  a  certain  party  a  certain  piece  of  real  estate,  to  wit, 
a  house  and  lot  of  ground,  situated  in  the  city  of  Indiana- 
polis, in  the  county  of  Marion,  in  the  Sta£e  of  Indiana,  for  a 
large  sum,  to  wit,  the  sum  of  thirty-five  hundred  dollars, 
that  said  real  estate  was  of  great  value,  and  fully  worth  the 
said  sum  of  thirty-five  hundred  dollars,  and  that  there  was 
still  due  the  said  Robert  H.  Keller,  upon  the  purchase- 
money  of  the  said  house  and  lot  of  ground,  so  sold  as  afore- 
said, the  sum  of  five  hundred  dollars,  and  that  there  was  no 
lien  or  incumbrance  upon  the  said  house  and  lot  of  ground 
except  the  said  lien  of  five  hundred  dollars,  for  the  purchase- 
money  thereof,  due  the  said  Robert  H.  Keller,  as  aforesaid, 
and  that  if  the  said  George  W.  Boyer  would  sell  and  deliver 
to  the  said  Robert  H.  Keller,  goods,  chattels  and  property 
to  the  amount  of  five  hundred  dollars,  he,  the  said  Rob- 
ert H.  Keller,  would  pay  the  said  George  W.  Boyer  therefor, 
in  and  with  a  promissory  note  given  and  being  for  the  said 
sum  of  five  hundred  dollars,  the  purchase-money  due  the 
said  Robert  H.  Keller  upon  the  said  house  and  lot  of  ground 
us  aforesaid,  and  to  be  made  payable  to  the  said  George  W. 
Boyer,  on  the  1st  day  of  March,  in  the  year  1875,  and 
secured  by  a  mortgage  upon  the  said  house  and  lot  of  ground, 
and  that  the  said  lien  of  five  hundred  dollars,  for  the  pur- 
chase-money for  the  said  house  and  lot  of  ground  and  the 
said  mortgage  securing  the  same  was  all  and  the  only  lion 
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whatever  upon  the  said  house  and  lot  of  ground,  and  that 
the  said  house  and  lot  of  ground  was  of  the  full  value  of 
thirty-five  hundred  dollars,  and  ample  and  sujficient  surety 
for  the  payment  of  the  said  purchase-money  as  aforesaid,  and 
that  the  note  executed  as  aforesaid  to  the  said  George  W. 
Boyer  would  be  of  the  full  value  of  and  worth  the  sum  of 
five  hundred  dollars. 

''  By  means  of  which  said  &lse  pretences  then  and  there 
made  to  the  said  George  W.  Boyer,  by  the  said  Robert  H. 
Keller,  as  aforesaid,  he,  the  said  Robert  H.  Keller,  did  then 
and  there,  with  intent  to  cheat  and  defraud  him,  the  said 
George  W.  Boyer,  unlawfully  and  feloniously  obtain  and 
receive  from  the  said  George  W.  Boyer  the  following  goods, 
chattels  and  property,  to  wit,  one  spring  wagon  of  the  value 
of  two  hundred  and  twenty-five  dollars,  one  two-horse  wagon 
of  the  value  of  one  hundred  and  fifly  dollars,  one  log-wagon 
of  the  value  of  one  hundred  and  twenty-five  dollars ;  all  of 
said  goods,  chattels  and  property  being  of  the  aggregate  value 
of  five  hundred  dollars;  and  for  the  goods,  chattels  and  prop- 
erty of  the  said  George  W.  Boyer,  and  in  payment  for  the 
said  goods,  chattels  and  property  so  obtained  and  received 
hy  the  said  Robert  H.  Keller  from  the  said  George  W. 
Boyer,  as  aforesaid,  he,  the  said  George  W.  Boyer,  did 
receive  the  said  five-hundred-dollar  note,  fiilly  relying  upon 
and  believing  said  felse  and  fraudulent  pretence  and  repre- 
sentations made  to  him  by  the  said  Robert  H.  Keller,  as 
aforesaid,  and  believing  them  to  be  true ;  whereas,  in  truth 
and  in  &ct,  the  said  Robert  H.  Keller  had  not  then  recently 
sold  to  a  certain  party  a  certain  piece  of  real  estate,  to  wit, 
a  house  and  lot  of  ground  situate  in  the  city  of  Indianapolis, 
in  the  county  of  Marion,  in  the  State  of  Indiana,  for  a  large 
sum,  to  wit,  for  the  sum  of  thirty-five  hundred  dollars,  as 
aforesaid;  and  that  said  house  and  lot  of  ground  was  not  then 
of  the  value  or  worth  thirty-five  hiindred  dollars  as  afore- 
said; and  that  the  said  lien  and  mortgage  of  five  hundred  dol- 
lars on  the  said  house  and  lot  of  ground  for  the  purchase- 
VoL.  LI.— 8 


114  SUPREME  COURT  OF  INDIANA. 

Keller  v.  The  State. 

money  thereof  as  aforesaid,  was  not  the  only  lien  and  incum- 
brance then  upon  said  house  and  lot  of  ground,  but  there 
were  various  and  numerous  other  liens  thereon,  older  and 
prior  to  the  said  lien  of  five  hundred  dollars,  amounting  in 
the  aggregate  to  two  thousand  dollars,  and  greatly  exceed- 
ing the  value  of  said  house  and  lot  of  ground ;  and  that  said 
house  and  lot  of  ground  was  not  then  of  sufficient  value  to 
amply  and  sufficiently  secure  the  payment  of  the  said  five- 
hundred-dollar  note  as  aforesaid ;  and  that  said  note  executed 
to  the  said  George  W.  Boyer,  as  aforesaid,  was  not  worth  or 
of  the  value  of  five  hundred  dollars,  but  was  in  fact  entirely 
worthless  and  of  no  value  whatever.  Contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Indiana." 

We  proceed  to  the  examination  of  the  first  error  assigned. 
The  first  count  in  the  indictment  has  been  set  out,  and  as  it 
is  quite  lengthy,  we  will  summarize  its  averments  and  nega- 
tions : 

1.  It  is  averred  that  Robert  H.  Keller  had  been  the 
owner,  and  had  recently  sold  to  a  certain  party,  whose  name 
is  not  given,  nor  is  it  averred  that  his  name  was  unknown 
to  the  jurors,  a  certain  piece  of  real  estate,  to  wit,  a  house 
and  lot  of  ground  situate  in  the  city  of  Indianapolis,  county 
of  Marion,  and  State  of  Indiana,  for  a  large  sum  of  money, 
to  wit,  for  the  sum  of  thirty-five  hundred  dollars.  There  is 
no  fiirther  description  of  such  real  estate  or  any  averment 
that  it  was  unknown  to  the  jurors. 

2.  That  said  real  estate  was  of  the  value  of  thirty-five 
hundred  dollars. 

3.  That  there  was  still  due  the  said  Robert  H.  Keller 
upon  the  purchase-money  of  the  said  house  and  lot  the  sum 
of  five  hundred  dollars. 

4.  That  there  were  no  liens  or  incumbrances  upon  the 
said  house  and  lot,  except  said  sum  of  firve  hundred  dollars 
for  the  unpaid  purchase-money,  and  the  mortgage  securing 
the  same. 

5.  That  the  said  house  and  lot  of  ground  were  of  the  full 
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value  of  thirty -five  huudred  dollars,  and  ample  and  sufficient 
security  for  the  said  sum  of  five  hundred  dollars. 

6.  That  the  note  which  was  executed  by  the  purchaser  of 
said  real  estate  to  George  W.  Boyer,  to  whom  said  represeu- 
tations  were  made,  and  in  reliance  upon  which  he  had  sold 
to  said  Keller  certain  personal  property,  would  be  of  full 
value  and  worth  the  said  sum  of  five  hundred  dollars. 

The  first  averment  is  very  vague  and  indefinite.  There  is 
no  sufficient  description  of  the  real  estate  alleged  to  have 
been  owned  and  sold  by  the  appellant.  Nor  is  the  name  of 
the  purchaser  given.  Criminal  charges  must  be  preferred 
with  reasonable  certainty,  so  that  the  court  and  jury  may 
know  what  they  are  to  try,  of  what  they  are  to  acquit  or  con- 
vict the  defendant,  and  so  that  the  defendant  may  know 
what  he  is  to  answer,  and  that  the  record  may  show,  as  far 
as  may  be,  of  what  he  has  been  put  in  jeopardy.  The  aver- 
ments should  be  so  clear  and  distinct  that  there  could  be  no 
difficulty  in  determining  what  evidence  was  admissible  under 
them.  It  fully  appears  from  the  evidence  in  the  record  that 
the  appellant  had  owned  and  transferred  lot  No.  46,  in  Yan- 
des' subdivision  of  out-lot  No.  129,  in  the  city  of  Indianapo- 
lis, county  of  Marion,  and  State  of  Indiana.  This  evidence 
was  admitted  over  the  objection  and  exception  of  appellant. 
Ite  admission  was  objected  to  upon  the  ground  that  the  aver- 
ments of  the  indictment  were  neither  specific  nor  broad  enough 
to  render  such  evidence  admissible.  If  the  appellant,  in  his 
representations  to  Boyer,  did  not  describe  the  property  which 
he  had  owned  and  sold,  the  description  of  the  property  could 
not  have  been  introduced  in  that  portion  of  the  indictment, 
bat  the  first  averment  as  above  set  out  might  have  been  pre- 
ceded or  followed  by  a  statement  that  the  appellant  had 
owned  and  recently  sold  lot  46,  in  Yandes'  subdivision  of 
out-lot  No.  129,  in  the  city,  county,  and  State  aforesaid,  and 
that  the  representations  relied  upon  were  made  in  reference 
to  such  property.  If  the  name  of  the  purchaser  of  such  lot 
was  known  to  the  grand  jury,  it  should  have  been  stated ; 
but  if  unknown,  that  feet  should  have  been  averred. 
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The  negation  to  the  first  averment  is  as  follows: 

"  Whereas,  in  truth  and  in  fiict,  the  said  Robert  H.  Kel- 
ler had  not  then  recently  sold  to  a  certain  party  a  certain  piece 
of  real  estate,  to  wit,  a  house  and  lot  of  ground  situate  in  the 
city  of  Indianapolis,  in  the  county  of  Marion,  and  State  of 
Indiana,  for  a  large  sum  of  money,  to  wit,  for  the  sum  of 
thirty-five  hundred  dollars  as  aforesaid,  and  that  said  house 
and  lot  of  ground  was  not  then  of  the  value  or  worth  thirty- 
five  hundred  dollars." 

By  the  above  averment  and  negation,  the  guilt  of  the 
appellant  is  made  to  depend  upon  the  question  whether  the 
house  and  lot  of  ground  had  been  sold  to  a  certain  party  for 
the  exact  sum  of  thirty-five  hundred  dollars,  and  whether 
they  were  worth  that  exact  sum,  when  it  should  have  been 
made  to  depend  upon  whether  the  appellant  had  sold  said 
house  and  lot  of  ground  to  any  person  for  said  sum,  and 
whether  the  property  was  of  such  value  as  to  amply  secure 
the  said  sum  of  five  hundred  dollars  alleged  to  be  due. 

The  second  averment  is,  that  appellant  represented  that  said 
real  estate  was  of  the  value  of  thirty-five  hundred  doUai^. 
It  is  contended  by  counsel  for  appellant  that  a  statement  of 
the  value  of  property  is  a  mere  expression  of  opinion  or 
judgment,  about  which  men  may  honestly  diffier,  and  if  there 
is  no  fixed  market  value,  an  estimate  that  is  too  high  will 
not  constitute  a  criminal  &lse  pretence. 

The  question  discussed  by  counsel  does  not  squarely  arise 
upon  the  averment  in  the  indictment,  and  hence  we  do 
not  consider  or  decide  the  question,  preferring  to  wait  until 
it  arises  on  the  evidence  or  instruction  of  the  court  based 
upon  the  evidence. 

There  is  no  negation  of  the  third  averment.  Hence,  it  is 
admitted  to  be  true,  and  no  evidence  would  be  admissible  to 
prove  it  to  be  untrue. 

The  fourth  averment  and  its  negation  are  insufficient* 
The  negation  to  the  fourth  averment  does  not  set  out  or 
describe  the  liens  that  constituted  the  prior  incumbrances. 
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How  was  it  possible  for  the  appellant  to  prepare  for  trial 
under  such  an  averment  and  negation  ?  How  could  he  show, 
on  trial,  that  the  liens  proved  by  the  State  had  no  valid  exist- 
ence, or  had  been  paid  off?  He  would  have  no  notice  of  the 
liens  relied  upon  until  the  evidence  was  offered  by  the  State. 
It  would  be  contrary  to  well  established  principles  to 
allow  evidence  to  be  given  upon  a  material  issue,  tending  to 
festen  fraud  and  falsehood  upon  the  party,  without  any  aver- 
ment or  notice  in  the  indictment  of  the  feet  sought  to  be 
proved.     The  People  v.  Miller,  2  Parker  C.  C.  197. 

The  fiff;h  averment  and  its  negation  are  sufficient. 

The  sixth  relates  to  a  future  event,  and  cannot  constitute 
a  criminal  felse  pretence.  Bishop,  ia  section  420  of  his 
Crim.  Law,  vol.  2,  p.  230,  says : 

^'And  both  in  the  nature  of  things,  and  in  actual  adjudi- 
cation, the  doctrine  is,  that  no  representation  of  a  future 
event,  whether  in  the  form  of  a  promise  or  not,  can  be  a  pre- 
tence, within  the  statute ;  for  the  pretence  must  relate  either 
to  the  past  or  to  the  present."  See  Jones  v.  The  State,  60  Ind. 
473,  and  authorities  there  cited. 

Although  some  of  the  averments  are  sufficient,  yet,  stand- 
ing alone  and  disconnected  with  the  other  averments,  they 
are  not  sufficient  to  constitute  a  good  indictment. 

There  is  a  direct  repugnancy  in  the  averments  of  the 
indictment,  which  renders  it  fetally  defective.  It  is  alleged, 
"that  if  the  said  George  W.  Boyer  would  sell  and  deliver  to 
the  said  Robert  H.  Keller  goods,  chattels  and  property  to 
the  amount  of  five  hundred  dollars,  he,  the  said  Robert 
H.  Keller,  would  pay  the  said  Greorge  W.  Boyer  therefor, 
in  a  promisory  note  given  and  being  for  the  said  sum  of 
five  hundred  dollars,  the  purchase-money  due  the  said  Rob- 
ert H.  Keller  upon  the  said  house  and  lot  of  ground,  as  afore- 
said, and  to  be  made  payable  to  the  said  George  W.  Boyer 
on  the  1st  day  of  March,  in  the  year  1875,  and  secured  by 
mortgage  upon  the  said  house  and  lot  of  ground,"  etc. 

It  is  alleged  that  Keller  was  to  pay  Boyer  in  a  note  given 
^d  being  for  the  said  purchase-money,  and  it  is  then  aver- 
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red,  tliat  said  note  is  to  be  made  payable  to  the  said  Boyer, 
and  secured  by  a  mortgage  upon  said  real  estate. 

In  TTie  State  v.  Locke,  35  Ind.  419,  the  indictment  was 
held  bad,  because  it  charged  that  the  pretences  were  made 
to  induce  Kiser  to  become  the  security  of  Locke  on  a  six- 
hundred-dollar  note,  but  that,  instead  of  going  security,  he 
became  a  principal,  and  made  a  note  for  six  hundred  dollars, 
payable  to  Locke.  The  indictment  was  held  to  be  ambigu- 
ous and  uncertain.  An  indictment  must  be  direct  and  cer- 
tain, as  it  regards  the  party  and  the  offence  charged.  Whit- 
nty  V.  The  State,  10  Ind.  404;  Walker  v.  The  State,  23  Ind. 
61;  BicknelPs  Grim.  Prac.  90,  93,  94;  The  StaU  v.  Locke, 
supra;  The  Oomnwnwealth  v.  Magowcm,  1  Met.  Ky.  368; 
The  People  v.  Gates,  13  Wend.  311. 

It  is  a  settled  rule  of  criminal  pleading,  that  the  offence 
charged  must  be  proved  in  substance  as  charged.  This  can- 
not be  done  in  the  averment  under  examination.  The^  two 
averments  are  directly  repugnant.  Both  cannot  be  true. 
The  facts  of  the  case  are  not  correctly  stated.  It  is  averred 
that  the  note  for  five  hundred  dollars  had  been  given  to  Kel- 
ler, and  was  secured  by  mortgage,  and  in  the  next  sentence 
it  is  averred  that  it  was  to  be  made  payable  to  Boyer,  and 
secured  by  mortgage.  It  was  shown  upon  the  trial,  that  at 
the  time  the  representations  were  made,  Keller  had  agreed 
upon  a  sale  of  his  house  and  lot  of  ground  in  the  city  of 
Indianapolis,  but  the  deed  had  not  been  made,  nor  had  the 
notes  and  mortgage  been  given;  and  that  these  facts  were 
known  to  Boyer,  and  it  was  then  agreed  that  a  note  for  five 
hundred  dollars  should  be  made  payable  directly  to  Boyer, 
and  secured  by  mortgage ;  and  it  also  appears  that  this  was 
done.  Such  proof  could  not  sustain  the  averments  of  the 
indictment. 

We  are  very  clearly  of  opinion  that  the  indictment  cannot 
be  sustained.  It  is  ambiguous,  uncertain,  repugnant  and 
defective  in  its  averments  and  negations. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
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motion  to  quash.     The  clerk  will  give  the  proper  order  for 
the  return  of  the  prisoner. 


Hearn  bt  ux.  v.  The  City  op  Gbeensbubgh. 

JUKOR. — Chaliengefor  Cause,— -fuwr  who  is  a  CUum  and  Tax-Payer  of  a  City 
Sued. — ^In  an  actioa  against  a  city  to  recover  damages  for  an  injury  to  the 
plaintiff,  occasioned  by  his  falling  upon  a  sidewalk  unskilfully  constructed 
and  negligently  allowed  to  be  out  of  repair  by  said  city,  it  is,  by  the  com- 
mon law  and  under  our  statutes,  a  good  cause  for  challenge  of  a  juror  by 
the  plaintiff,  that  such  juror  is  a  citizen  and  tax-payer  of  said  city. 

From  the  Decatur  Circuit  Court. 

/.  D.  MiHerj  for  appellants. 

BiBDLEy  C.  J. — ^The  appellants,  Mary  L.  and  Silas  H. 
Hearn,  brought  suit  against  the  appellee,  a  municipal  corpo* 
ration,  alleging  that  said  city  unskilfiiUy  constructed  a  cer- 
tain sidewalk,  and  negligently  allowed  the  same  to  remain 
out  of  repair,  whereby  the  said  Mary,  the  wife  of  said  Silas, 
while  rightfully  travelling  along  the  same,  fell  and  broke 
her  arm,  and  was  otherwise  seriously  injured. 

The  appellants  challenged  three  of  the  jurors,  showing  for 
cause  that  they  were  citizens  and  tax-payers  of  the  city  of 
Greensburgh;  but  the  court  overruled  the  challenge,  and 
empanelled  the  jurors.     Exceptions. 

The  only  question  before  us  is  the  competency  of  these 
jurors  to  try  the  cause. 

The  trial  by  jury  is  as  old  as  the  common  law.  Sir  Wil- 
liam Jones,  indeed,  assures  us  that  it  was  known  in  Athens, 
but  the  history  of  Greece  scarcely  sustains  his  views.  At  all 
events,  it  is  found  in  our  system  of  jurisprudence  at  its  very 
earliest  source ;  and,  with  the  exception  of  a  short  time  under 
William  the  Norman,  who  introduced  trial  by  battle,  during 
which  trial  by  jury  was  somewhat  impaired  and  shaken,  it  has 
always  remained,  with  English-speaking  people  and  all  who 
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inherit  the  common  Idfw,  a  fiivorite  mode  of  trial ;  and  dur- 
ing all  the  period  of  its  history^  there  has  been  no  time  when 
interest  in  the  suit  did  not  disqualify  a  juror.  3  Bl.  Com. 
049-387.  "  If  a  body  politick  or  incorporate,  sole  or  aggre- 
gate of  many,  bring  any  action  that  concerns  their  body  pol- 
itick or  incorporate,  if  the  juror  be  of  kindred  to  any  that  is  of 
that  body  (although  the  body  politick  or  incorporate  can  have 
no  kindred),  yet  for  that  those  bodies  consist  of  natural  per- 
sons, it  is  a  principal  challenge.''  ^^  If  the  juror  hath  part  of 
the  land  that  dependeth  on  the  same  title."  "  If  the  juror  be 
within  the  hundred ,  leet,  or  any  way  within  the  seigniory 
immediately  or  mediately,  or  any  other  distress  of  either 
party — this  is  a  principal  challenge."  Coke  upon  Lit.  157  a. 
*'  If  the  lord  of  a  hundred  be  a  party,  then  it  is  sufficient  if 
they  (the  jurors)  come  from  the  next  hundred."  "  If  an 
action  be  brought  by  a  corporation,  and  the  juror  be  of  kin 
to  any  member,  it  is  a  principal  challenge."  "  It  hath  been 
ruled  to  be  a  good  challenge  on  the  part  of  the  King,  that 
the  juror  hath  given  his  dogs  the  names  of  the  King's  mis- 
tresses."   Bac.  Abr.,  Juries  e. 

In  Begina  v.  The  County  of  Wilts,  6  Mod.  307,  where  the 
question  was  whether  the  county  was  bound  to  repair  a  cer- 
tain bridge,  it  was  held  that  an  inhabitant  of  the  county  was 
not  a  good  juror. 

In  Wood  V.  Stoddardf  2  Johns.  194,  the  court  say :  "  The 
relaxation  of  the  rule,  as  to  questions  of  interest,  has  never 
been  extended  to  jurors.  They  must  be  omni  exceptione 
majores;  free  from  every  objection,  and  wholly  disinter- 
ested." "  The  interest  of  a  justice  of  the  peace  in  a  penalty, 
though  ever  so  minute,  takes  away  his  jurisdiction  of  the 
offence."  Pearce  v.  Atwood,  13  Mass.  324.  See,  also,  Com- 
monweatth  v.  McLane,  4  Gray,  427.  "  The  books  are  full, 
that  challenges  are  allowed,  where  the  issue  concerns  a  city  or 
corporation,  and  they  are  to  make  the  panel,  or  where  any  of 
their  body  be  to  go  on  the  jury,  or  any  of  kin  unto  them, 
though  the  body  corporate  be  not  directly  party  to  this  suit.'* 
Day  V.  Savadge,  Hobart,  85. 
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A  case  in  point  has  been  recently  decided  in  the  State  of 
New  York.  The  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  plaintiff,  by  reason  of  his 
felling  through,  down  and  upon  a  defective  sidewalk  in  the 
city  of  Elmira.  Six  jurors  were  challenged  for  the  cause 
that  they  were  residents  and  tax-payers  of  the  city,  Eabl, 
C.  J.,  in  pronouncing  the  opinion  of  the  court,  says :  "  The 
question,  therefore,  to  be  determined  is,  whether  a  resident 
and  tax-payer  of  the  city  was  incompetent  as  a  juror  upon 
the  trial  of  this  action.  The  object  of  the  law  is  to  procure 
impartial,  unbiased  persons  for  jurors.  They  must  be  amni 
exeeptione  majores.  They  must  have  no  interest  in  the  sub- 
ject-matter of  the  litigation.  In  this  case,  a  verdict  against 
the  city  would  impose  additional  burdens  upon  all  the  tax- 
paying  residents  thereof.  Hence  such  residents  are,  at  com- 
mon law,  incompetent  to  serve  as  jurors  in  a  case  to  which 
the  city  is  a  party,  or  in  which  the  city  is  directly  interested.^' 
Diveny  v.  The  City  of  Elmira,  51  N.  Y.  506. 

Our  code,  in  its  tendency  and  spirit,  is  with  these  deci- 
sions. 

By  section  207,  2  G.  &  H.  154,  when  the  county  is  a 
party  to  the  suit,  it  is  good  ground  for  a  change  of  venue. 

Section  311  enacts,  that  "it  shall  be  sufficient  cause  for 
challenge  to  a  juror,  that  he  is  interested  in  another  suit, 
begun  or  contemplated,  involving  the  same  or  a  similar  mat- 
ter." And,  while  it  does  not  declare  the  juror  incompetent 
in  a  case  like  the  one  we  are  considering,  yet  it  nowhere 
declares  that  he  shall  be  competent  in  such  case. 

The  decision,  therefore,  must  be  left  to  the  common  law^ 
and,  according  to  that,  as  we  have  seen,  the  judgment  below 
is  erroneous. 

In  the  present  case,  we  think,  both  in  principle  and  upon 
authority,  that  the  court  erred  in  overruling  the  challenges. 

The  judgment  is  reversed,  with  costs;  cause  remanded, 
vith  instructions  to  sustain  the  motion  for  a  new  trial,  and 
for  further  proceedings. 
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[i45^_2J8|  Cole  et  ux.  v.  Allen. 

Record. — Default. — Summons, — Where,  on  an  appeal  from  a  judgment 
taken  by  default,  the  action  of  the  court  in  overruling  a  motion  to  set 
aside  the  default  for  want  of  a  legal  summons  and  proper  service  thereof 
is  presented,  and  the  summons  does  not  appear  in  the  record,  the  judg- 
ment will  be  reversed. 

Supreme  Court. — Rehearing. — ^The  supreme  court  will  not  grant  a  rehear- 
ing to  enable  a  party  to  have  the  record  corrected  by  means  of  a  certiorari. 

Summons. — Service  out  of  State, — Affidavit. — When  a  summons  has  been  per- 
sonally served  out  of  the  State,  it  must  be  shown  by  affidavit  that  the 
person  served  is  the  identical  person  named  in  the  action  or  proceeding ; 
and  it  is  not  sufficient  to  show  by  affidavit  that  the  person  served  acknowl- 
edged himself  to  be  such  identical  person. 

From  the  Marion  Superior  Court. 

J.  E.  McDonald,  J.  M.  BvMer,  F.  B.  McDonald  and  O.  C. 
BuUei'j  for  appellants. 

W.  WaJlacCy  for  appellee. 

Downey,  J. — Action  by  the  appellee  against  the  appel- 
lants to  foreclose  a  mortgage,  and  judgment  by  default  for  the 
plaintiff  in  rem  only.  The  question  presented  arose  out  of 
a  motion  in  special  term  of  the  superior  court  to  set  aside  the 
de&ult  and  judgment  for  want  of  legal  summons  and  proper 
service  thereof,  the  motion  having  been  overruled  in  special 
term  and  this  action  affirmed  in  the  general  term.  The 
summons,  it  is  stated,  was  issued  to  the  sheriff  of  Marion 
county,  Indiana,  and  served  personally  on  the  defendants,  in 
Boston,  in  the  State  of  Massachusetts.  The  record  shows 
that  the  summons  was  served  on  the  27th  day  of  January; 
1874,  and  the  judgment  rendered  on  the  7th  day  of  March, 
1874.  There  is  nothing  in  the  record  to  show  when  the  sum- 
mons required  the  defendants  to  appear.  The  summons  is 
not  in  the  record.  It  should  appear  in  the  record,  when  the 
judgment  is  by  defeult.  Miles  v.  Buchanan,  36  Ind.  490 ; 
Cochnower  v,  Oochnower,  27  Ind.  253;  ITie  New  Albany, 
etc.,  R.  R.  Co.  V.  Welsh,  9  Ind.  479;  2  G.  &  H.  273,  sec. 
559. 

The   judgment  is  reversed,  with   costs,   and   the   cause 


NOVEMBER  TERM,  1875.  123 

Cole  €t  ux,  V.  Alien. 

remanded  to  the  general  term^  with  instructions  to  reverse  the 
judgment  at  special  term^  and  remand  the  cause  for  further 
proceedings. 

On  petition  for  a  rehearing. 

Downey,  J. — A  petition  for  a  rehearing  is  filed  in  this  case, 
and  in  connection  with  it  a  certified  copy  of  the  summons 
which  was  issued  in  the  cause  and  of  the  affidavit  of  service 
thereof.  We  are  asked  to  grant  a  rehearing  and  award  a 
certiorari  to  bring  up  an  authentic  copy  of  the  process  and 
the  proof  of  service  thereof. 

It  has  been  several  times  decided  by  this  court  that  it  will 
not  grant  a  rehearing  to  enable  a  party  to  have  the  record 
amended.  The  reasons  for  the  rule  are  given  in  the  opinion 
on  the  petition  for  a  rehearing  in  Warner  v.  Campbell,  39 
Ind.  409.     We  cannot  make  exceptions  to  the  rule. 

We  may  remark,  however,  as  a  further  reason  for  not 
granting  the  petition,  that  the  affidavit  of  service  of  the  writ, 
etc.,  seems  to  us  insufficient.  The  statute  provides  for  such 
ger\'ice  of  process  out  of  the  State,  but  it  requires  that  the 
affidavit  of  the  service  shall  "  set  forth  that  the  person  thus 
served  with  notice  is  the  identical  person  named  in  the  action 
or  proceeding ;  or  the  identity  of  the  person  served  may  be 
proved  by  the  affidavit  of  the  plaintiff*,  or  any  other  person.** 
2  G.  &  H.  64,  sec.  39.  The  affidavit  in  this  case  states  that 
the  person  making  it,  on  a  day  named,  served  the  summons,  by 
reading  the  same  to  the  defendants,  Charles  H.  Cole  and 
Mary  L.  Cole,  and  that  "  the  persons  thus  served  acknowl- 
edged themselves  to  be  the  identical  persons  named  in  the 
action  or  proceeding  in  which  this  summons  has  been  issued.'* 
The  object  of  the  legislature,  in  requiring  proof  that  the 
party  served  is  the  same  as  the  party  to  the  action,  was,  no 
doubt,  to  prevent  the  service  of  process  on  one  person  and 
the  taking  of  judgment  against  another.  It  is  evident  that 
it  furnishes  no  security  against  such  a  fraudulent  practice,  to 
prove  that  the  person  on  whom  the  process  is  served  acknowl- 
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edged  himself  to  be  the  person  sued.  We  think  that,  upon 
this  affidavit^  the  court  should  not  have  found  that  legal  ser- 
vice had  been  made. 

The  petition  is  overruled. 


White  v.  Whitney. 


Practice. — Striking  Out  Pleading. — There  is  no  available  error  in  striking^ 
out  a  good  paragraph  of  answer,  if  all  the  material  facts  stated  in  it  are 
admissible  in  evidence  under  a  remaining  paragraph. 

Principal  and  Surety. — Extension  of  Tinu  of  Payment, — An  extension  of 
the  time  of  payment  of  a  promissory  note  for  a  definite  period  after  matu- 
rity, upon  an  agreement  therefor,  made,  without  the  knowledge  or  con- 
sent of  the  surety,  by  the  payee  and  the  principal  maker,  in  consider- 
ation of  the  payment  by  the  latter  to  the  former  of  a  sum  greater  than 
the  interest  which  the  note  would  bear  for  such  period,  will  discharge  the 
surety. 

From  the  Jefferson  Circuit  Court. 

W.  T.  Friedley  and  J,  Y,  Allisoriy  for  appellant. 

J.  Roberta  and  R,  Cravens,  for  appellee. 

BiDDLE,  C.  J. — Suit  on  a  promissory  note,  made  by  John 
Hugh  and  the  appellant  to  the  appellee.  Process  was  not 
served  upon  Hugh,  nor  did  he  appear  in  the  case.  White 
answered : 

1.  By  general  denial. 

2.  That  the  note  was  given  for  the  loan  of  money  to  said 
Hugh,  and  for  no  other  purpose;  that  Hugh  received  the 
entire  consideration  therefor;  that  appellant  was  surety  for 
Hugh,  which  was  known  to  the  appellee ;  that  Hugh  agreed 
with  the  appellee  to  pay  him  four  dollars,  if  he  would  extend 
the  time  of  payment  of  the  note  one  month  after  its  maturity ; 
that  appellee  accepted  the  four  dollars,  and  agreed  to,  and 
did,  so  extend  the  time  of  payment,  which  agreement  was  so 
made  without  the  knowledge  or  consent  of  the  appellant. 

The  third,  fourth  and  fifth  paratfraphs  of  the  answer  were 
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similar  to  the  second,  and  need  not  be  particalarly  noticed, 
a8  a  decision  upon  the  second  will  decide  the  principle  gov- 
erning all.  The  fifth  paragraph  was  rejected  on  motion. 
There  is  no  error  in  this,  whether  it  was  good  or  bad,  as  all 
the  facts  alleged  in  it  could  have  been  given  in  evidence 
under  the  second. 

Demurrers  were  filed  to  the  second,  third  and  fourth  par- 
agraphs of  answer,  alleging  a  want  of  fiicts  as  cause,  and  sus- 
tained. Proper  steps  were  taken  for  an  appeal,  and  the  case 
brought  before  us. 

The  note  was  fijr  four  hundred  dollars,  with  interest  at  the 
rate  of  ten  per  cent. ;  consequently,  the  payment  of  four  dol- 
lars for  one  month's  interest  was  at  a  higher  rate  than  that 
demanded  by  the  note,  and  higher  than  could  have  been  col- 
lected by  law;  yet  the  contract  for  delay  was  good,  and 
could  have  been  enforced  by  Hugh  agiainst  the  appellee. 
3  Ind.  Stat.  318,  sec.  2;  Wiley  v.  Starbuck,  44  Ind.  298; 
Hamilton  v.  Winterratod,  43  Ind.  393 ;  Abel  v.  Alexander ^  45 
Ind.  523. 

An  agreement,  founded  on  a  consideration,  made  between 
the  principal  maker  of  a  promissory  note  and  the  payee,  with- 
out the  knowledge  or  consent  of  the  surety,  which  can  be 
enforced,  to  extend  the  time  of  payment  beyond  the  maturity 
of  the  note,  to  some  definite  period,  will  discharge  the  surety. 
Dickersan  v.  The  Board,  etc,  6  Ind.  128;  Redman  v.  Dep- 
uty, 26  Ind.  338;  Calvin  v.  Wiggam,  27  Ind.  489;  Gross  v. 
Wood,  30  Ind.  378;  Menifee  v.  Clark,  35  Ind.  304;  Jarms 
V.  HyaU,  43  Ind.  163;  Hamilton  v.  Winiemywd,  43  Ind.  393; 
Hamilton  v.  Wvnierrowd,  43  Ind.  398 ;  Hamilton  v.  Winter- 
rmcd,  43  Ind.  401 ;  Montgomery  v.  Hamilton,  43  Ind.  451 ; 
Huffy.  Cole,  45  Ind.  300;   Abel  v.  Alexander,  45  Ind.  523. 

It  seems  to  us  that  the  agreement  set  up  in  the  second 
paragraph  of  answer  fulfils  all  the  requisites  of  a  defence. 
We  think  the  court  erred  in  sustaining  the  demurrer  to  this 
paragraph. 

The  judgment  is  reversed,  with  oosts;  cause  remanded^ 
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with  instructions  to  overrule  the  demurrer  to  the  second  par- 
agraph of  answer^  and  for  further  proceedings  according  to 
this  opinion. 
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Exception. — Instructions  to  ^«rj/.— The  failure  of  a  party  to  except  to  an 
instruction  given  by  the  court  to  the  jury  is  a  waiver  by  him  of  any  objec- 
tion to  such  instruction. 

From  the  Shelby  Circuit  Court. 

J,  B,  McFadden  and  «/.  W.  Tomlinson,  for  appellant.  • 

/S.  Major,  for  appellees. 

"WoRDEN,  J. — Action,  by  the  appellant  against  the  appel- 
lees, of  replevin  for  a  pair  of  mules. 

Issue,  trial  by  jury,  verdict  and  judgment  for  defendants; 
motion  by  plaintiff  for  a  new  trial  overruled,  and  exception. 

The  evidence  is  not  in  the  record,  and  there  is  no  error 
complained  of  except  the  giving  of  certain  instructions,  or 
rather  the  overruling  of  the  motion  for  a  new  trial  asked  on 
the  ground  that  certain  instructions  given  were  erroneous. 

We  have  examined  the  record  with  some  care,  and  do  not 
find  that  any  exception  whatever  was  taken  to  the  instruc- 
tions given.  An  exception  was  taken  to  the  overruling  of 
the  motion  for  a  new  trial,  but  the  record  in  no  way  shows 
that  the  appellant  excepted  to  the  instructions  given.  We 
need  not  cite  authorities  to  the  point  that  a  &ilure  to  except 
to  the  instructions  given  is  a  waiver  of  any  objection  to 
them. 

The  judgment  below  is  affirmed,  with  costs. 
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United  States  Expbess  Co.  t?.  Habris. 

CoxxoN  Carrier.  —  StipniaHm  m  dmtraeifor  Notice  of  Loss,  —  A  package 
of  money  was  received  by  the  Adams  Express  Company,  at  Pittsburgh, 
Pa.,  directed  to  a  person  at  Jonesboro,  Ind.,  the  bill  of  lading,  or  receipt, 
stipulating  that  said  company  should  forward  the  package  to  her  agent 
nearest  or  most  convenient  to  its  destination,  and  there  deliver  it  to  other 
parties  to  complete  the  transportation,  such  delivery  to  terminate  the  lia- 
bility of  said  company ;  and  said  company  was  not  to  be  liable  for  any 
loss,  unless  the  claim  therefor  should  be  made  in  writing,  at  the  office  of 
shipment,  within  thirty  days  from  the  date  of  said  receipt ;  and  it  was 
provided  that  the  stipulations  of  the  contract  should  extend  to  and  inure 
to  the  benefit  of  every  company  or  person  to  whom  said  Adams  Express 
Company  might  entrust  or  deliver  the  package,  and  should  define  and 
limit  the  liability  therefor  of  such  other  company  or  person. 

Suit  by  the  consignee  against  the  United  States  Express  Company,  as  a 
common  carrier,  for  the  loss  of  a  portion  of  the  money  while  its  trans- 
portation was  being  completed  by  the  defendant.  The  complaint  did  not 
all^e  that  the  claim  for  such  loss  was  made  in  writing,  within  thirty 
days  after  the  date  of  said  contract. 

Held^  that  the  stipulation  that  such  claim  should  be  made  in  writing,  within 
the  time  specified,  was  reasonable ;  that  in  such  a  case  as  this  it  was  not 
necessary  to  make  the  claim  at  the  office  of  shipment,  but  it  might  be 
made  upon  some  agent  or  officer  of  the  company  chargeable  with  the  loss  ; 
and  that  the  complaint  was  bad  on  demurrer. 

From  the  Grant  Circuit  Court. 

I  VanDevanUvy  J.  F.  McDoweU,  H.  Bums  and  D.   K 
Bums,  for  appellant. 

A.  Steele,  R.  T.  St.  John  and  /,  BrownUe,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  as  a  common  carrier.  The  complaint  alleges^ 
in  substance,  that  on  the' 11th  day  of  December,  1871,  there 
was  delivered,  by  the  plaintiff's  consignor,  at  Pittsburgh, 
Pennsylvania,  three  thousand  dollars,  to  the  Adams  Express 
Company,  under  thfe  following  contract: 
"Adams  Express  Company,  Great  Eastern,  Western, 

AND  Southern  Express  and  Forwarders: 
"$3,000.  Pittsburgh,  Pa.,  December  11th,  1871. 

"Received  from  Holmes,  Lafferty  &  Co.,  one  package, 
sealed,  and  said  to  contain  three  thousand  dollars,  addressed 
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and  agreement  that  the  company  are  to  forward  the  same  to 
their  agent  nearest  or  most  convenient  to  destination  only, 
and  then  to  deliver  the  same  to  other  parties  to  complete  thk 
transportation,  such  delivery  to  terminate  all  liability  of  this 
company  for  such  package,  and  that  this  company  are  not  to 
be  liable  in  any  manner,  or  to  any  extent,  for  any  loss,  or 
damage,  or  detention  of  such  package  or  its  contents,  or  any 

portion  thereof,  occasioned  by  the  act  of  God In  no 

event  is  this  company  to  be  liable  for  a  greater  sum  than 
that  above  mentioned,  nor  shall  it  be  liable  for  any  such 
loss,  unless  the  claim  therefor  shall  be  made  in  writing,  at 
this  office,  within  thirty  days  from  this  date,  in  a  statement 
to  which  this  receipt  shall  be  annexed.  And  the  shipper  and 
owner  hereby  severally  agree  that  all  the  stipulations  in  this 
receipt  contained  shall  extend  to  and  inure  to  the  benefit  of 
each  and  every  company  or  person  to  whom  the  Adams 
Express  Company  may  intrust  or  deliver  the  above  described 
property,  and  shall  define  and  limit  the  liability  therefor  of 
such  other  company  or  person. 

"  For  the  company,  F.  Bradfield." 

It  is  alleged  that  the  Adams  Express  Company  safely  car- 
ried the  package  to  Columbus,  Ohio,  and  there  delivered  the 
same  to  the  defendant,  to  be  carried  to  its  destination  and 
delivered  to  the  plaintiff;  and  that  the  defendant  did  not 
safely  transmit  and  deliver  the  same  to  the  plaintiff;  but, 
on  the  contrary,  the  defendant,  by  its  agents,  took  from  the 
said  package,  or  suffered  others  to  do  so,  one  thousand  dol- 
lars of  said  money.  The  complaint  does  not  aver  that  the 
claim  for  such  loss  was  made  in  writing,  etc.,  within  thirty 
days  after  the  date  of  the  bill  of  lading,  or  receipt. 

A  demurrer  to  the  complaint  >^as  filed,  on  the  ground, 
among  others,  that  the  same  did  not  state  fiicts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled. Issues  were  made,  and  there  was  a  trial  by  jury, 
a  verdict  for  the  plaintiff*,  a  motion  for  a  new  trial,  by  the 
defendant,  overruled,  and  judgment  on  the  verdict. 
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It  is  aasigned  as  error,  inter  alia,  that  the  court  improperly 
overmled  the  demurrer  to  the  complaint 

The  bill  of  lading  or  receipt  given  by  the  Adams  Express 
Company  provides,  that  all  the  stipulations  in  that  instru- 
ment shall  extend  to  and  inure  to  the  benefit  of  each  and 
every  company  or  person  to  .whom  that  company  might 
intrust  or  deliver  the  property,  and  shall  define  and  limit 
the  liability  therefor  of  such  other  company  or  person. 

We  know  of  no  reason  why  this  stipulation  is  not  binding 
and  valid  between  the  parties  to  this  action.  Maghee  v. 
Camden,  etc.,  R.  R.  Co.,  45  N.  Y.  514. 

It  seems  to  us  that  the  stipulation  in  the. contract,  that  the 
elaim  for  loss  of  the  property  carried  shall  be  made  in  wri- 
ting, within  the  time  stated,  is  reasonable.  We  do  not 
decide  that  the  claim  must  be  made  of  the  Adams  Express 
Company,  at  its  office.  The  port  of  the  stipulation  relating 
to  the  place  where  the  claim  must  be  made  is  not  applicable 
to  a  case  like  this,  where  the  property  has  passed  into  the 
hands  of  another  carrier.  The  claim  must  be  made,  in  such 
case,  upon  some  agent  or  officer  of  the  company  chargeable 
with  the  loss.  That  such  a  stipulation  is  valid,  has  been  held 
in  the  following  cases :  The  Southern  Express  Co.  v,  Cald- 
«pcfl,  21  Wal.  264;   Weir  v.  The  Express  Co.,  5  Philad.  355. 

In  The  Adams  Express  Co.  v.  Reagan,  29  Ind.  21,  it  was 
held,  that  such  a  stipulation  was  unreasonable  under  the  cir- 
cumstances of  that  case.  No  such  circumstances  exist  in  this 
case. 

According  to  the  usual  course,  the  package  in  question 
here  must  have  been  carried  in  a  day  or  two,  at  most,  from 
Pittsburgh  to  Jonesboro,  in  this  State,  and  hence  the  require- 
ment that  the  claim  shall  be  made  within  thirty  days  from 
the  date  of  the  receipt,  or  bill  of  lading,  is  not  unreasonable. 

The  judgment  is  reversed,  with  costs;  and  the.  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint,  and  grant  leave  to  amend,  if  desired. 

Petition  for  a  rehearing  oyerruled. 

Vol.  LI.— 9 
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Hayes  v.  Burkam. 

Statute  of  FtL/LVDS.^CofUracUo  Pay  Debt  of  Anothcr.—'Wti  parol  prom- 
ise of  A.  to  C.  to  sign  a  certain  bond  to  C.  as  surety  of  B.,  for  the  return 
of  certain  United  States  Bonds,  if  C.  would  loan  them  to  B.,  upon  which 
promise  C.  relied,  and  accordingly  loaned  the  bonds  to  B.,  is  a  contract 
for  the  payment  of  the  debt  of  another  within  the  statute  of  frauds,  and 
is  not  actionable  on  the  failure  of  B.  to  return  the  bonds  to  C. 

Practice. — Appial. —  Cross  Errors. — An  alleged  error  of  the  court  in  over- 
ruling a  demurrer  to  an  answer,  where  there  has  been  judgment  for  the 
plaintiff,  from  which  the  defendant  has  appealed  to  the  Supreme  Court, 
must  be  assigned  as  a  cross  error,  to  entitle  it  to  consideration. 

From  the  Ohio  Circuit  Court. 

W.  S.  Holman,  O.  B.  Liddell,  J.  Schwartz  and  Baker,  Hord 
&  Hendricks,  for  ap])ellant. 

/.  2).  Haynes,  J,  K.  Thompson,  F.  Adkinson  and  McDon- 
ald &  "Butler,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  Burkam  against  the 
Lawrenceburgh  Woollen  Manufecturing  Company,  Levin  B. 
Lewis,  Elijah  S.  Blasdell,  Anson  Marshall  and  the  appel- 
lant, Ezra  G.  Hayes,  on  contract. 

For  reasons  not  necessary  to  be  here  stated,  the  action 
was  put  at  issue  and  tried  as  against  the  appellant  only. 
As  to  him,  there  was  a  trial  by  jury,  resulting  in  a  verdict 
and  judgment  for  the  plaintiff.  Motion  for  a  new  trial  over^ 
ruled,  and  exception. 

The  complaint  consisted  of  two  paragraphs,  the  first  of 
which  is  as  follows : 

"  The  plaintiff,  for  cause  of  action,  says  that  heretofore,  to 
wit,  on  the  30th  day  of  October,  A.  D.  1867,  the  defend- 
ants procured  from  one  Anson  Marshall  the  loan  of  ten 
thousand  dollars,  par  value  of  bonds  of  the  United  States, 
denominated  '  FiVe-twenties,'  of  date  July  1st,  A.  D.  1865, 
which  bonds  then  had  attached  the  coupons  due  on  the  1st 

day  of ,  A.  D.  1868,  and  all  subsequent  coupons;  and 

said  bonds  and  coupons  were  then  of  the  value  of  fifteen 
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thousand  dollars;  and  avers  that  the  defendants  then  and 
there  promised  to  return  to  said  Marshall,  at  the  expiration 
of  one  year  thereafter,  like  United  States  bonds  of  the  same 
date,  and  having  attached  the  coupons  due  January  Ist, 
1869,  and  all  coupons  subsequently  due  thereon,  which  the 
defendants  have  &iled  to  do;  and  further  avers  that  the 
defendants  reduced  to  writing  said  agreement,  and  the  terms 
thereof  are'  fully  stated  in  exhibit  *A,^  herewith  filed,  but 
the  same  was  not  executed  by  defendant  Hayes,  and  is  only 
made  a  part  hereof  to  show  more  fully  the  terms  of  said 
parol  agreement;  and  avers  that  at  the  time  of  procuring 
said  loan,  the  defendants  promised  to  make  and  deliver  to 
said  Marshall  their  agreement  in  writing  as  afdresaid,  but 
the  defendant  Hayes  has  hitherto  foiled  to  do  so;  and 
further  avers  that  on  the  30th  day  of  October,  A.  D.  1868, 
when  the  defendants  were  bound  by  their  promise  aforesaid 
to  deliver  to  said  Marshall  said  bonds  and  coupons,  they 

were  of  the  value  of dollars,  and  they  are  now  of  the 

value  of  fifteen  thousand  dollars;  and  the  defendants,  by  the 
breach  of  their  promise  as  aforesaid,  have  kept  and  retained 
to  their  own  use  said  bonds  and  the  coupons  thereon,  and  the 
interest  and  use  on  said  coupons,  which  matured  and  were 
payable  semi-annually  in  gold  coin  on  the  first  day  of  Janu- 
ary and  July  of  each  year ;  to  the  damage  of  the  plaintiff  in 
the  sum  of  fifteen  thousand  dollars. 

"  Plaintiff  further  avers  that  heretofore,  to  wit,  on  the 

day  of  March,  A.  D.  1871,  said  MarshsU  sold,  delivered  and 
aligned  to  the  plaintiff  said  claim  and  account  and  all  his 
right  of  action  thereon,  a  copy  of  which  assignment  and 
account  is  herewith  filed  and  made  a  part  hereof,  and  marked 
exhibit  *  B/  And  said  Anson  Marshall  is  made  a  defend- 
ant to  answer  as  to  his  interest  in  said  cause  of  action.  And 
plainiiff  prays  judgment  for  fifteen  thousand  dollars  and  gen- 
eral relief." 

The  second  paragraph  of  the  complaint  was  based  upon 
substantially  the  same  cause  of  action,  but  the  matters  were 
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alleged  more  mlDUtely  and  in  detail.  It  need  not  be  here 
set  out^  in  order  to  an  understanding  of  the  ground  upon 
which  we  think  the  case  must  be  decided.  Exhibit ''  B  "  is  a 
copy  of  an  account  made  out  for  the  bonds^  and  an  assign- 
ment thereof  by  Marshall  to  the  plaintiff,  Burkam.  The 
other  exhibit  is  as  follows : 

"  Exhibit    A. 

"  Know  ye  all  men  by  these  presents,  that  we,  E.  S.  Blas- 
dell,  President  of  the  Lawrenceburgh  Woollen  Manufecturing 
Company,  E.  D.  Moore,  Secretary  of  said  company,  L,  B. 
Lewis,  Ezra  G.  Hayes,  and  E.  S.  Blasdell,  all  of  Dearborn 
county,  State  of  Indiana,  are  held  and  firmly  bound  unto 
Anson  Marshall,  of  same  county  and  State,  in  the  sum  of 
twenty  thousand  dollars  lawful  money  of  the  United  States, 
to  be  paid  to  the  said  Anson  Marshall,  his  heirs  or  assigns, 
for  which  payment  well  and  truly  to  be  made,  E.  S.  Blasdell, 
President,  and  E.  D.  Moore,  Secretary,  of  the  aforesaid  Law- 
renceburgh Woollen  Manu&cturing  Company,  do  bind  the 
said  company,  and  the  other  parties  named  above  and  sign- 
ing the  instrument  bind  themselves,  each  and  every  one  of 
them,  firmly  by  these  presents.  Sealed  with  our  seals  and 
dated  this  30th  day  of  October,  1867. 

"The  condition  of  the  above  obligation  is  such  that  if  the 
above  bounden  E.  S.  Blasdell,  President,  and  E.  D.  Moore, 
Secretary,  of  the  Lawrenceburgh  Woollen  Manufacturing 
Company,  and  their  associates  in  this  obligation  shall  well  and 
truly  deliver  to  the  said  Anson  Marshall,  the  party  of  the 
second  part,  or  to  his  heirs  or  assigns,  bonds  of  the  United 
States  to  the  amount  of  ten  thousand  dollars,  of  the  denomi- 
nation of  five-twenties,  and  of  the  date  of  July  1st,  1865, 
and  the  said  bonds  are  to  have  on  them,  when  delivered  to 
said  Marshall,  the  coupons  due  January  1st,  1869,  and  all 
coupons  subsequently  due  on  said  bonds,  and  shall  deliver 
said  bonds  in  one  year  from  the  above  date ;  then  the  above 
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obligation  to  be  null  and  void;  otherwise- to  be  in  full  force 
and  virtue. 

(Signed) 

"  E.  S.  Blasdei^l,  PreB.  [Seal.] 
"  E.  D.  Moore,  Sec^.     [Seal.]    • 
'^L.  B.  Lewis.  [Seal.] 

"[Seal.] 
"[Seal.y^ 
Hayes  answered : 

1.  By  general  denial;  and, 

2.  In  substance,  that  he  was  surety  only  for  the  corporation 
mentioned,  and  that  Marshall  gave  the  corporation  further 
time  for  the  payment  of  the  bonds,  without  the  knowledge 
or  consent  of  the  defendant,  whereby  he  was  discharged. 
This  paragraph  was  held  good  on  demurrer,  and  the  appel- 
lee asks  us  to  review  this  ruling  in  case  the  judgment  should, 
for  any  cause,  be  reversed,  assuming  that  a  cross  error  had 
been  assigned  upon  it.  But,  upon  an  examination  of  the 
record,  we  find  no  cross  error  assigned.  Replication  in 
denial. 

The  main  ground  of  defence  which  seems  to  have  been 
relied  upon  by  Hayes  was,  that  the  corponction  was  the  prin- 
cipal to  whom  the  bonds  were  loaned,  and  that  he  was  to 
become  surety  for  the  corporation,  but  that  never  having 
signed  the  bond,  or  any  agreement  in  writing  whereby  he 
became  bound,  his  contract,  by  reason  of  the  statute  of  frauds, 
cannot  be  made  the  foundation  of  an  action. 

There  was  evidence  tending  to  show  that  the  corporation 
mentioned  was  the  borrower  of  the  bonds  lent,  and  that 
Hayes  was  to  sign  the  bond  to  be  executed  to  Marshall,  as 
the  surety  of  the  corporation.  Indieed^  an  answer  of  the 
jary  to  an  interrogatory  put  to  them  shows  that  Hayes 
promised  to  sign  the  bond  as  the  surety  of  the  corporation. 

Instructions  were  given,  and  others  refused,  involving  the 
law  as  applied  to  such  a  state  of  facts,  but  we  deem  it  unnec- 
essary to  set  out  more  than  two  of  them,  as  they  will  illus- 
trate the  theory  on  which  the  cause  seems  to  have  been 
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tried.  The  defendant  asked  the  following  instruction,  which 
was  refused.     Exception. 

"  2.  If  the  jury  believe  from  the  evidence  that  at  the  time 
of  the  borrowing  of  the  U.  S.  Five-twenty  bonds  in  the  com- 
plaint mentioned,  from  the  defendant  Anson  Marshall,  by 
and  through  the  agency  of  the  said  Elijah  S,  Blasdell,  the 
Lawrenceburgh  Woollen  Manufecturing  Company,  as  prin- 
ci|>al  and  original  contractor,  agreed  with  said  Anson  Mar- 
shall to  execute  to  him  the  bond  in  the  complaint  described 
for  the  redelivery  of  such  U.  S.  Five-twenty  bonds,  at  the 
expiration  of  one  year,  and  the  said  Levin  B.  Lewis  and  Ezra 
G.  Hayes,  together  w^ith  the  said  Elijah  S.  Blasdell,  at  the 
time,  also  agreed  with  said  Anson  Marshall  to  execute  such 
bond  as  sureties  for  the  said  company  simply,  yet  although 
said  Ezra  G.  Hayes  so  agreed  to  execute  such  bond  as  such 
surety,  and  although  when  he  so  agreed  to  execute  such 
bond  as  such  surety  he  did  not  intend  to  execute  it,  if  he  in 
&ct,  as  is  alleged  and  admitted  in  the  plaintiff's  complaint, 
did  not  so  execute  such  bond,  he  is  not  liable  to  the  plaintiff 
in  this  action,  and  you  should  find  for  the  defendant  Ezra  G. 
Hayes." 

The  court  gave  the  following  charge,  to  which  the  defend- 
ant excepted : 

"  2.  If  you  find  from  the  evidence  that  the  defendants,  other 
than  Marshall,  borrowed  of  Marshall  the  bonds  described  in 
the  complaint,  and  that  the  defendant  Blasdell,  in  his  indi- 
vidual capacity,  and  not  as  President  of  the  Lawrenceburgh 
Woollen  Manufacturing  Company,  and  the  defendants  Lewis 
and  Hayes  were  sureties  of  said  company,  and  that  the  agree- 
ment between  the  parties  was  that  the  contract  to  borrow 
the  bonds  of  Marshall  was  in  other  respects  such  as  is 
described  and  set  forth  in  exhibits  ^  A'  and  'B'  of  the  com- 
plaint, and  that  it  should  be  reduced  to  writing  and  signed 
by  the  defendants,  and  that  the  contract  was  reduced  to 
writing,  and  the  defendant  Hayes  was  informed  of  the  terms 
and  conditions  of  the  contract  and  that  it  was  to  be  reduced 
to  writing,  and  that  he  consented  to  be  responsible  with  the 


NOVEMBER  TERM,  1875.  136 

Hayes  v,  Burkam. 

company,  Blasdell  and  Lewis  for  the  bonds,  and  agreed  to 
sign  the  contract^  and  that  in  pursuance  of  such  agreement 
the  contract  was  reduced  to  writing  in  his  presence  by  Lewis 
and  read  over  to  him,  and  that  the  rough  draft  of  the  con- 
tract, so  written  and  read  to  him^  was  afterwards  copied  by 
Moore,  the  secretary  of  such  company,  the  defendant  Hayes 
agreeing  to  sign  it  after  it  was  so  copied,  and  after  it  was 
so  copied  and  signed  for  the  company,  it  was  shown  to  Mar- 
shall, and  it  was  satis&etory  to  him  upon  its  being  signed 
by  the- defendants  other  than*the  company  and  left  for  him 
at  the  Lawrenceburgh  National  Bank,  of  which  bank  the 
defendant  Hayes  was  at  the  time  president,  and  upon  the 
&ith  of  its  being  so  signed  and  left  at  said  bank,  Marshall 
gave  an  order  on  the  First  National  Bank,  where  his  bonds 
were  deposited,  to  deliver  the  bonds  to  his  son,  for  the  pur- 
pose of  being  delivered  to  the  company,  who  left  the  order 
at  the  bank,  and  that  the  contract  was  then  presented  to  the 
defendant  Hayes  by  Blasdell  for  his  signature,  and  he 
excused  himself  from  signing  it  then,  that  he  had  to  go  to  Cin- 
cinnati, and  the  train  was  then  ready,  and  told  Blasdell  to 
leave  the  contract  with  the  cashier  of  the  Lawrenceburgh 
National  Bank,  and  that  he  would  sign  it  on  his  return, 
and  the  contract  was  left  with  the  cashier  of  the  bank  as 
directed  by  the  defendant  Hayes,  and  the  bonds  were  then 
drawn  by  Blasdell  from  the  First  National  Bank  of  Law- 
renceburgh, and  that  Hayes  never  signed  said  contract,  and 
when  afi^erwards  preseuted  by  the  plaintiff  with  said  con- 
tract and  requested  to  sign  it  he  refused  to  do  so,  and 
that  said  bonds  have  not  been  paid  back  to  said  Marshall 
before  he  assigned  said  contract  and  all  his  claim  and  rijght 
of  action  for  the  loan  of  said  bonds,  nor  to  the  plaintiff,  then 
such  neglect  and  reftisal  of  the  defendant  Hayes  to  sign  said 
bond  was  fraudulent,  and  the  bond  which  would  have  been 
executed  but  for  the  fraud  is  to  be  treated  as  if  actually 
executed,  and  you  should  find  for  the  plaintiff  for  the  value 
of  said  bonds  at  the  time  they  should,  by  the  terms  of  said 
contract,  have  been  paid  back,  with  interest  thereon,  after 
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deducting  any  interest  or  principal  that  has  been  paid,  if  any, 
unless  you  find  from  the  evidence  that  the  defendant  Mav>- 
nhall,  before  he  assigned  said  contract  and  all  his  claim  and 
right  of  action  to  the  plaintifi^^  extended  the  time  of  payment 
of  said  bonds  to  said  company  for  a  certain  or  definite 
period  of  time^  for  a  valuable  consideration^  without  the 
knowledge  or  consent  of  the  defendant  Hayes." 

If  the  government  bonds  were  lent  by  Marshall  to  the 
corporation,  and  Hayes  was  to  become  the  surety  of  the  cor- 
poration for  their  payment,  there  is  no  doubt  that  his  con- 
tract was  for  the  payment  of  the  debt  of  another,  and  not  the 
foundation  of  an  action  unless  reduced  to  writing  and  signed 
as  required  by  the  first  section  of  the  statute  of  frauds* 
1  G.  &  H.  348. 

We  are  of  opinion  that  the  charge  asked  and  refused 
should  have  been  given.  We  suppose  it  was  refused,  because 
it  was  thought  that  Hayes'  promise  to  execute  the  bond,  he 
not  intending  at  the  time  to  execute  it,  rendered  him  liable 
without  having  executed  it.  But  this  view  is  clearjy  errone- 
ous. Hayes'  promise  to  execute  the  bond  was  a  promise  to 
do  something  in  the  future,  and  legal  fraud  cannot  be  predi- 
cated of  such  promise.  Beaver  v.  Presidevd,  etc.,  Hartsmlle 
University,  34  Ind.  245;  Fouiy  v.  Fouty,  34  Ind.  433 ;  Pres- 
ident, etc,  HartsviUe  Univereity  v.  Hamilton,  34  Ind.  506 ; 
The  State  v.  Prather,  44  Ind.  287;  Gallager  v.  Brunei,  6 
Cow.  346. 

In  the  latter  case,  the  judge,  in  delivering  the  opinion 
(p.  351),  said:  "The  intention  of  the  party  not  to  fulfil,. 
has  not,  I  believe,  ever  been  considered  among  the  fraudu- 
lent acts,  which,  in  judgment  of  law,  render  a  party  liable.*' 

The  charge  given  was  erroneous,  and  should  have  been 
refused.  The  substance  of  the  charge  is,  that  if  Hayes,  by 
his  promise,  acts  and  conduct,  induced  Marshall  to  believe 
that  he  would  sign  the  bond  as  one  of  the  sureties  of  the  cor- 
poration, on  the  feith  of  which  Marshall  acted  and  parted 
with  the  government  bonds  to  the  corporation,  and  Hayes 
afterwards  refused  to  sign  the  bond,  as  he  had  thus  agreed. 
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Iris  reAisal  was  such  a  fraud  as  would  make  him  liable^  as  if 
he  had  signed  the  bond. 

This,  in  our  opinion^  is  not  the  law.  Such  a  rule  would, 
by  construction,  operate  as  a  virtual  repeal  of  that  portion  of 
the  statute  oT  frauds  applicable  to  the  case.  There  is  no 
other  fraud  involved  in  such  case  than  is  involved  in  all  pur- 
posed breaches  of  contract.  "  The  fraud  against  which  equity 
win  relieve,  notwithstanding  the  statute,  is  not  the  mere 
moral  wrong  of  repudiating  a  contract  actually  entered  into, 
but  which,  by  reason  of  the  statute,  a  party  is  not  bound  to 
perform  for  want  of  its  being  in  writing."  Browne  Stat. 
Fraads,  sec.  439. 

The  &ct  that  Marshall  parted  with  his  property  on  the 
&ith  that  Hayes  would  sign  the  bond,  will  not  make  Hayes 
liable,  not  having  signed  the  bond,  as  will  be  seen  by  the 
cases  to  be  hereinafter  noticed. 

In  3  Powell  on  Mort.  1050c,  it  is  said :  "  With  respect 
to  parol  agreements  for  a  mortgage,  the  statute  of  frauds  (29 
Car.  2,  c.»3)  enacts,"  etc.,  setting  out  the  statute.  "The 
consequence,  is  that  a  parol  agreement  to  execute  a  mortgage 
will  not  be  binding  on  the  party  to  be  charged  therewith. 
*  *  *  To  put  the  case  of  pure  oral  contract — if  A.  agree 
with  B.,  in  presence  of  their  common  solicitor,  to  make  a 
mortgage  for  a  sum  which  B.  advances,  or  for  a  debt  due 
fix)m  A.  to  B.,  and  A.  delivers  to  the  solicitor  title  deeds  to 
assist  him  in  preparing  the  mortgage,  which  is  prepared 
accordingly,  yet  A.  may  resist  specific  performance  of  his 
contract,  and  B.  will  have  no  relief  in  equity." 

The  early  case  of  Montacuie  v.  Maxwell,  1  P.  Wms.  618, 
is  quite  in  point  here.  There  the  defendant  had  agreed 
with  the  plaintiff,  before  their  marriage  and  in  consideration 
thereof,  that  the  plaintiff  should  enjoy  all  her  own  estate  to 
her  separate  use,  and  had  agreed  to  execute  writings  to  that 
purpose,  and  had  instructed  counsel  to  draw  the  writings. 
When  they  were  to  be  married,  the  writings  not  having  been 
prepared,  the  defendant  desired  that  this  might  not  delay  the 
match,  and  engaged,  upon  his  honor,  that  she  should  have 
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the  same  advantage  of  the  agreement  as  if  it  were  in  writing, 
drawn  in  form  by  counsel  and  executed.  On  a  bill  filed  by 
the  wife,  the  defendant  pleaded  the  statute  of  frauds.  The 
plea  was  allowed. 

The  Lord  Chancellor  said:  "In  cases  of  fraud,  equity 
should  relieve,  even  against  the  words  of  the  statute ;  as,  if 
one  agreement  in  writing  should  be  proposed  and  drawn,  and 
another  fraudulently  and  secretly  brought  in  and  executed, 
in  lieu  of  the  former,  in  this  or  such  like  cases  of  fraud, 
equity  would  relieve ;  but  where  there  is  no  fraud,  only  rely- 
ing upon  the  honor,  word  or  promise  of  the  defendant,  the 
statute  making  these  promises  void,  equity  will  not  inter- 
fere.^' 

We  see  no.  fraud  in  the  matters  hypothetically  put  in  the 
instruction  given,  except  the  moral  fraud  involved  in  the 
refusal  by  Hayes  to  sign  the  bond  in  accordance  with  his 
agreement.  Such  moral  fraud,  however,  is  not  the  subject  of 
legal  cognizance.  Marshall,  doubtless,  relied  upon  the  prom- 
ise of  Hayes  to  sign  the  bond.  The  woman,  in  the  case 
oited  from  P.  Wms.,  also  relied  upon  the  promise  of  the 
defendant  in  that  case.  Marshall  parted  with  his  property 
on  the  faith  of  Hayes'  promise.  The  woman  in  the  case 
oited  bestowed  her  person  on  the  faith  of  the  promise  of  the 
defendant  in  that  case. 

The  case  of  Carville  v.  Orane,  5  Hill,  483,  is  in  point. 
There  the  declaration  alleged,  that,  "  in  consideration  that 
the  plaintiff,  at  the  special  instance  and  request  of  the  defend- 
ant, would  sell  and  deliver  to  the  firm  of  G.  B.  &  J.  L.  Crane 
a  certain  bill  of  goods  upon  credit,  amounting  to  the  sum  of 
two  hundred  and  fifty-one  dollars  and  sixty-four  cents,  the 
defendant  undertook  and  promised  the  plaintiff,  without 
writing,  that  he  (the  defendant)  would  join  the  said  firm  in  a 
promissory  note  for  the  price  of  said  goods,  the  said  firm  to 
be  makers  thereof,  and  the  defendant  to  be  the  payee  and 
first  endorser  thereof;  said  note  to  be  made  payable  in  six 
months  from  the  sale  of  said  goods." 

The  declaration  then  averred  a  sale  and  delivery  of  the 
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goods,  and  a  refusal  by  the  defendant  to  endorse  the  note  ot 
6.  B.  &  J.  L.  Crane.  On  demurrer,  judgment  was  rendered 
for  the  defendant,  because  the  contract  was  within  the  statute 
of  frauds.  That  case  and  the  one  in  judgment  are  strikingly 
similar.  There  the  plaintiff  sold  the  goods  to  the  firm  on  the 
&ith  of  the  defendant's  promise  to  endorse  the  note.  Here 
Marshall  made  the  loan  to  the  corporation  on  the  faith  of  the 
appellant's  promise  to  sign  the  bond. 

GaUager  v.  Brunei,  6  Cow.  346,  was  a  case  in  which  it  was 
sought  to  hold  the  defendant  liable  in  tort  for  representing 
and  pretending  falsely  that  he  was  willing  to  endorse  the 
note  of  Castro  &  Henriques,  to  be  given  to  the  plaintiff  for 
cotton  to  be  sold  by  the  plaintiff  to  that  firm.  The  complaint 
was  held  bad. 

The  court  said  (p.  351) :  "  If  this  case,  is  stripped  of  the 
general  allegations  in  the  declaration,  of  fraud  and  deceit,  it 
appears  to  me  that  the  gravamen  is  nothing  more  than  that 
the  defendant  encouraged  the  plaintiff  to  sell  to  Castro  & 
Henriques;  and,  as  surety,  promised  to  endorse  their  notes.'' 

And  again,  at  page  352 :  ^'  Caution  required  the  plainti& 
to  pursue  a  different  course ;  to  insist  that  the.  note  be  drawn 
and  endorsed  pari  passu  with  the  delivery  of  the  goods.  By 
dispensing  with  this,  they  omitted  that  prudence  and  care 
which  the  law  presumes  every  man  will  exercise  in  conduct- 
ing his  afiairs.  If  the  plaintiff  suffer,  it  is  owing  to  their 
negligence  and  misplaced  confidence,  for  which  the  law  has 
not  provided  a  remedy." 

The  case  of  Bronson  v.  Stroud,  2  McMuUan,  372,  is  also 
strikingly  in  point.  There  the  plaintiff  had  hogs  to  sell. 
One  Henning  wished  to  purchase  them,  but  the  plaintiff 
wanted  security.  Stroud  agreed  with  the  plaintiff  to  become 
Henning's  security,  and  told  the  plaintiff  to  let  Henning 
have  the  hogs,  but  that  he  lived  some  miles  distant,  and ' 
wished  to  go  home  that  evening,  and  could  not  wait  until  the 
hogs  were  weighed,  but  directed  the  plaintiff,  when  they 
were  weighed,  to  make  a  calculation  and  draw  the  note  for 
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the  amount,  and  let'Hcnning  sign  it,  and  then  bring  or  send 
it  to  him,  and  he  would  sign  it  with  him.  He  said  he  would 
go  in  with  Henning  in  the  note  for  the  hogs.  The  hogs 
were  accordingly  delivered  to  Henning  on  this  undertaking 
of  Stroud.  A  note  was  drawn  and  signed  by  Henning,  and 
afterwards  presented  to  Stroud  for  his  signature,  which  he 
refosed. 

It  was  held  that  Stroud  was  not  bound,  the  contract  being 
within  the  statute  of  frauds.  The  refusal  of  Stroud  to  sign 
the  note,  it  seems  to  us,  was  quite  as  great  a  moral  fraud  as 
that  of  Hayes  to  sign  the  bond.  Neither  refusal,  however, 
amounted  to  a  legal  fraud. 

The  case  of  Irwin  v.  Hvhbardy  49  Ind.  350,  is  also  in 
point.  In  that  case  there  was  a  judgment  against  Milton 
Tread  way,  before  a  justice  of  the  peace,  from  which  he  wished 
to  appeal.  He  desired  Hubbard  to  go  upon  his  appeal  bond. 
William  W.  Herod  had  a  mortgage  on  certain  real  estate 
against  Treadway,  and  it  was  agreed  between  Herod,  Hub- 
bard and  Treadway,  that  if  Hubbard  would  go  upon  the 
appeal  bond,  the  mortgage  which  Herod  held  against  Tread- 
way should  be  so  changed  as  to  contain  an  indemnity  to  Hub- 
bard against  any  loss  he  might  incur  in  signing  the  appeal 
bond.  In  pursuance  of  this  agreement,  Hubbard  signed  the 
appeal  bond,  and  was  compelled  afterwards  to  pay  on  it 
something  over  two  hundred  dollars.  The  mortgage  never 
was  so  changed,  according  to  the  contract 

It  was  held,  that  the  contract  was  within  the  statute,  and 
that  Hubbard  had  no  lien  upon  the  land. 

The  cases  of  Wilson  v.  Raijy  13  Ind.  1,  and  Sands  v. 
Thompson,  43  Ind.  18,  have  more  or  less  bearing  upon  the 
question  here  involved ;  but  we  will  not  extend  this  opinion 
by  the  addition  of  further  authorities. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 
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Appeal. — Decedent^  Estates, — A  judgment  setting  aside  an  order  of  distri- 
bution of  the  surplus  on  the  settlement  of  a  decedent's  estate  is  not  a 
final  judgment,  and  an  appeal  will  not  lie  therefrom  to  the  Supreme 
Court. 

From  the  Fountain  Circuit  Court. 

G.  J/c  William»  and  J.  Ristine,  for  appellant. 

/.  W.  CopncTf  S.  iF.  Wood  and  H.  H.  Dockterman,  for 
appellees.  • 

BiDDLE,  C.  J. — John  Wood  made  his  will,  in  which  he 
made  certain  provisions  for  his  wife,  Nancy  Wood.  After 
the  death  of  John,  Nancy  renounced  her  rights  under  the 
provisions  of  the  will,  and  elected  to  take  under  the  law  of 
descents.  On  her  petition,  the  court  ordered  the  clerk  to  pay 
to  her  one-third  of  the  moneys  in  his  hands,  collected  for  dis- 
tribution. Under  this  order,  she  received  one  thousand  six 
hundred  and  eighty-three  dollars  and  forty  cents.  After- 
wards, the  heirs  of  John  Wood,  the  appellees,  filed  a  com- 
plaint, alleging  various  grounds,  praying  the  court  to  set 
aside  the  order  of  distribution,  and  requiring  her  to  pay  back 
the  money  so  received.  Several  paragraphs  of  answer  were 
filed,  all  of  which  were  finally  withdrawn,  except  the  "first 
and  last  paragraphs,''  to  which  demiirrers  were  sustained  for 
want  of  sufficient  facts,  and  exceptions  taken. 

The  record  then  goes  on  to  say,  that  "  the  cause  being  sub- 
mitted to  the  court  for  trial,  the  court  finds  that  plaintifife 
ought  to  have  judgment  against  the  defendant,  setting  aside 
the  order  of  distribution  heretofore  made." 

Judgment  was  rendered  accordingly,  that  the  order  *'  be 
set  aside  and  held  for  nought,"  and  for  costs  against  the  appel- 
lant. 

From  this  judgment  the  appellant  appeals  to  this  court. 

We  do  not  think  it  is  a  final  judgment,  from  which  an 
appeal  will  lie. 

In  a  late  case,  Goodwin  v.  Goodmin,  48  Ind.  584,  it  was 
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held  that  no  appeal  would  He  from  a  partial  settlement  of  an 
administrator  or  executor. 

The  judgment  in  this  case  has  no  other  effect  than  to  set 
aside  the  order  of  distribution,  leaving  the  estate  of  John 
Wood  as  though  no  distribution  had  been  made.  It  is 
merely  granting  a  rehearing  on  the  order  of  distribution. 

We  cannot  decide  whether  the  court  has  erred  or  not. 
Perhaps  on  a  rehearing  and  a  final  distribution  there  may 
be  nothing  in  the  record  of  which  the  appellant  will  desire  to 
complain.  Farrelv.  The  State,  7  Ind.  345;  Branhamv.  The 
Ft.  Wayne,  etc.,  R.  R.  Co.,  7  Ind.  524;  Miller  v.  The  State, 
8  Ind.  325;  Woolley  v.  The  State,  8  Ind.  377;  Reese  v.  The 
State,  8  Ind.  416;  Reese  v.  Beck,  9  Ind.  238;  The  State  v. 
Ely,  11  Ind.  313;  Spaulding  v.  Thompson,  12  Ind.  477; 
Martindale  v.  Broxcn,  18  Ind.  284;  The  State,  ex  rel.  Nave, 
V.  Wilson,  ante,  p.  96. 

The  appeal  must  be  dismissed.     Judgment  accordingly. 


The  State,  ex  rel.  Cofer,  Prosecuting  Attorney, 
V.  Kingan  et  al. 

Information. — Corporaiion. — Railroad. — An  information  in  the  nature  of  a 
quo  ivarrafttOf  under  section  749  of  the  code,  wiU  not  lie  against  a  number 
of  persons  incorporated  as  a  railroad  company,  on  the  grounds  that  they 
do  not  intend  to  construct  the  whole  of  their  road  according  to  its  descrip- 
tion in  the  articles  of  association,  and  that  they  intend  to  make  use  of 
their  organization  for  the  purpose  of  condemning  and  appropriating  pri- 
vate property  over  which  to  construct  their  railroad. 

Same. — An  information  under  said  section  against  a  number  of  persons 
who  claim  to  be,  but  are  not  legally,  an  incorporated  company,  must 
state  that  they  have  acted  within  this  State  as  a  corporation. 

From  the  Marion  Civil  Circuit  Court. 
T.  J.  Cofer,  Prosecuting  Attorney,  McDonald  &  Butler  and 
Taylor,  Rand  &  Taylor,  for  appellant. 
B.  Harrison  and  C.  C.  Hines,  for  appellees. 
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Downey^  J. — ^This  was  an  information,  in  the  nature  of  a 
qtic  warranto,  by  the  appellant  against  the  appellees.  The 
information  was  in  two  paragraphs,  in  substance  as  follows : 

Par.  1.  That  said  defendants  are  the  owners  and  employes 
of  a  pork  house  in  the  city  of  Indianapolis;  that  there 
is  in  said  city  a  corporation  called  the  Union  Railroad 
Company,  owning  a  depot  and  tracks  running  east  and  west,, 
connecting  with  the  tracks  of  twelve  different  railroads;  that 
said  Union  tracks,  and  some  of  the  tracks  of  the  other  roads,, 
run  within  one  thousand  feet  of  said  pork  house;  that  the 
owners  and  employes  of  said  pork  house  desired  to  build  and 
use  a  switch  to  said  Union  tracks,  but  did  not  own  the  land 
over  which  said  switch  must  be  built,  the  length  of  which, 
would  be  about  one  thousand  feet;  that  defendants,  for  the- 
sole  purpose  of  obtaining  the  right  of  way  and  .building  and 

maintaining  said  switch,  on  the day  of  August,  1873, 

undertook  to  associate  themselves  together  as  a  corporation 
and  incorporate  a  railroad  company,  called  the  Kingan  Rail- 
road Company,  under  the  act  of  the  legislature,  etc.,  and  for 
the  fraudulent  purpose  of  carrying  out  their  said  object,  to* 
secure  a  switch  from  said  pork  house  to  said  Union  tracks,, 
said  defendants  caused  a  line  for  a  railroad  track  to  be  sur- 
veyed fi^m  said  Union  Railroad  tracks  to  their  said  pork 
house,  and  thence  across  White  river  to  the  west  line  of  Cen- 
ter township,  in  all  about  the  distance  of  six  thousand  feet;, 
that  if  such  road  was  built,  it  would  be  of  no  public  utility ;. 
that  defendants  never  intend  to  build  said  road  across  White 
river,  or  to  the  west  line  of  Center  township^  but  only  had 
such  survey  made  for  the  purpose  of  evading  the  laws  of 
Indiana,  and  for  the  purpose,  by  means  of  said  pretended 
corporation^  of  condemning  and  procuring  the  right  of  way 
for  their  said  switch,  etc.  Plaintiff  further  states  that  said 
defendants  are  using  said  pretended  franchise  of  said  pre- 
tended corporation,  called  the  Kingan  Railroad  Company, 
for  the  purpose  of  procuring  and  condemning  the  right  of' 
way  fit>m  their  said  pork  house  to  said  Union  tracks,  and  for 
no  other  purpose. 
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Par.  2.  That  the  defendants  claim  to  be  the  corporators 
of,  and  to  have  incorporated,  a  railroad  company,  called  the 
Kingan  Railroad  Company.  The  said  defendants  claim  to 
have  incorporated  said  Kingan  Railroad  Company  into  an 
incorporation  under  the  laws  of  the  State  of  Indiana.  Plain- 
tiff, on  the  relation  aforesaid,  says  there  is  no  such  corpora- 
tion as  the  Kingan  Railroad  Company ;  but  said  defendants 
are  attempting  to  exercise,  and  are  now  exercising,  the  rights 
of  corporators  under  said  pretended  Kingan  Railroad  Com- 
pany ;  wherefore,  etc. 

A  demurrer  to  each  paragraph  of  the  information/ for  the 
reason  that  it  did  not  state  &cts  sufficient  to  constitute  a 
cause  of  action,  was  filed  by  the  defendants,  sustained  by  the 
court,  and  judgment  rendered  for  the  defendants. 

The  sustaining  of  the  demurrer  is  the  error  assigned. 

The  portions  of  the  code  relating  to  informations,  which 
bear  upon  the  case,  are  the  following : 

"  An  information  may  be  filed  against  any  person  or  cor- 
poration in  the  following  cases ;  *  *  *  Third.  Where  any 
association  or  number  of  persons  shall  act  within  this  State 
as  a  corporation,  without  being  legally  incorporated.^'  2  G. 
&  H.  322,  sec.  749. 

'^The  information  shall  consist  of  a  plain  statement  of  the 
facts  which  constitute  the  grounds  of  the  proceeding 
addressed  to  the  court.''    Sec.  751,  2  G.  &  H.  322. 

We  feel  quite  clear  that  the  first  paragraph  does  not  state 
any  sufficient  ground  for  the  proceeding  under  this  statute. 
This  paragraph  does  not  allege,  either  specifically  or  gener- 
ally, that  the  defendants  are  not  incorporated,  but  its  grava- 
men seems  to  be,  that  the  defendants  do  not  intend  to  con- 
struct the  whole  of  their  road  according  to  its  description  in 
the  articles  of  association,  and  that  they  intend  to  make  use 
of  their  organization  for  the  purpose  of  condemning  and 
appropriating  private  property  over  which  to  construct  their 
railroad. 

It  seems  to  us  that  an  information  cannot  be  sustained  on 
cither  of  these  grounds.     If  the  road  of  the  company  shall 
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not  be  constructed,  as  contemplated,  within  the  time  which 
the  law  allows  for  its  completion,  the  proper  remedy  may 
then  be  applied. 

Should  the  company  attempt  to  condemn  and  appropriate 
to  its  use  priva'te  property,  without  being  authorized  and 
empowered  to  do  so,  the  person  whose  property  it  seeks  to 
appropriate  can  undoubtedly  interpose  successfully  and  pre- 
vent such  appropriation. 

Counsel  for  the  appellant  furnish  us  no  authority  in  sup- 
port of  this  paragraph,  and,  as  now  advised,  we  deem  it  insuf- 
ficient. 

The  second  paragraph  is-  clearly  defective,  if  on  no  other 
ground,  because  it  fails  to  show  that  the  defendants  have 
acted  as  a  corporation  within  this  State.  The  portion  of  sec- 
tion 749  which  we  have  quoted  gives  the  writ  only  when  the 
defendants  "  shall  act  within  this  State  as  a  corporation/' 

The  judgment  is  affirmed. 

Petition  for  a  rehearing  overruled. 


The  State  v.  Myeks  et  al. 

Grand  Jury. — Selected  and  Impanelled  by  Order  of  Court, — Number  of  Grand 
furors. — Where,  for  a  term  of  a  criminal  circuit  court,  commencing  on  the 
first  Monday  of  January,  1876,  there  was  no  grand  jury  selected  by  the 
board  of  county  commrissioners,  the  grand  jury  selected  by  said  board  at 
their  December  session,  1874,  for  the  term  commencing  on  the  first  Mon- 
day of  July,  1875,  and  continuing  six  months,  having  been  finally  dis- 
charged by  the  court  on  the  i6fh  of  December,  1875,  *^  was  proper  for 
said  court,  on  the  first  day  of  said  Janiiary  term,  1876,  to  cause  a  grand 
jury  to  be  selected  by  the  sheriff  and  impftne]l«^l ;  and  the  grand  jury  so 
selected  properly  consisted  of  twelve  men,  as  a  grand  jury  consisting  of 
six  men  could  not  be  selected  under  the  act  of  1875  ^^^^  the  March  ses- 
sion of  the  board  of  county  commissioners,  and  until  that  time  the  nun- 
ber  was  regulated  by  former  laws. 

From  the  Marion  Criminal  Circuit  Court. 
Vol.  LI. —10 
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C.  A.  Buskirk,  Attorney  General,  and  J.  M,  Oropsey, 
Prosecuting  Attorney,  for  the  State. 

H.  Burns,  for  appellees. 

WoRDEN,  J. — On  the  first  day  of  the  January  term  of  the 
court  below,  for  the  year  1876,  the  appellees  were  indicted 
for  a  misdemeanor.  The  defendants  pleaded  in  abatement  of 
the  indictment,  in  substance,  that  the  commissioners  of  the 
county,  at  their  December  session,  in  the  year  1874,  selected 
a  grand  jury  for  the  term  of  the  court  commencing  on  the 
first  Monday  of  July,  1875,  and  continuing  six  months;  that 
the  last  named  grand  jury  served  as  such  until  the  16th  of 
December,  1875,  when  they  were  finally  discharged  by  the 
court ;  that  the  board  of  commissioners  of  the  county  never 
selected  any  grand  jury  for  the  term  of  the  court  commencing 
on  the  first  Monday  of  January,  1876;  that  on  the  meeting 
of  the  court,  .on  the  first  day  of  the  term,  there  being  na 
grand  jury^  selected  for  the  term,  the  court  ordered  one  to  be 
selected  by  the  sheriff,  and  impanelled,  which  was  accord- 
ingly done;  and  the  jury  so  selected  returned  the  indictment 
in  question. 

The  prosecuting  attorney  demurred  to  the  plea  in  abate- 
ment, but  the  court  overruled  the  demurrer,  and  dischai^d 
the  defendants,  the  prosecutor  excepting. 

We  are  of  opinion  that  the  court  erred  in  overruling  the 
demurrer.  We  have  the  the  following  statute  on  the  sub- 
ject: 

"  A  panel  of  grand  jurors  may  be  filled  in  whole  or  in  part, 
when  necessary,  by  summoning  the  requisite  number  of  free- 
holders or  householders  of  the  proper  county  under  the 
direction  of  the  court,  who  shall  in  the  discretion  of  the 
court  be  selected  from  persons  residing  in  the  several  town- 
ships, unless  in  consequence  of  delay  in  filling  ,the  panel,  or 
for  other  satislactor)-  reasons,  the  court  shall  otherwise  direct.'* 
2  G.  &  H.  433,  sec.  10. 

The  terms  of  this  statute  are  broad  enough  to  authorize  the 
court  to  impanel  an  entire  grand  jury  when  necessary.     The 
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necessity  is  apparent  in  the  case  stated  here.  The  evident 
purpose  of  the  statute  was  to  enable  the  court  to  command 
the  services  of  a  grand  jury,  notwithstanding  any  &ilure  of 
the  board  to  select,  or  the  feilure  or  inability  of  a  part  or  all 
of  the  jurors  selected  to  attend. 

The  grand  jury  thus  ordered  to  be  selected  and  impan- 
elled by  the  court  consisted  of  twelve  persons.  This  was 
right,  as  a  grand  jury  consisting  of  six  only  cannot  be 
selected  under  the  act  of  1875  (Acts  1875,  Spec.  Sess.  54), 
until  the  March  session,  1876,  of  the  board  of  commissioners, 
and  until  then  the  number  of  grand  jurors  is  to  be  regulated 
by  former  laws.     The  State  v.  May,  50  Ind.  170. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  plea  in  abatement,  and  for  further  pro- 
ceedings. 


Murphy  v.  Crayton  et  al. 

Bill  op  Exceptions. — Dismission  of  AttackmnU. — When  there  is  no  biU  of 
exceptions,  the  Supreme  Court  will  presume  in  favor  of  the  action  of  the 
court  below  in  sustaining  a  motion  to  dismiss  an  attachment. 

From  the  Fountain  Circuit  Court. 

H.  H.  &  T.  L.  StilweU,  G.  W.  Paul,  S.  F.Wood  and  H.H. 
Dochterman,  for  appellant.  • 

Tipton  &  Miller,  for  appellees. 

Downey,  J. — This  was  an  action  by  the  appellant  against 
the  appellees,  commenced  in  the  court  of  a  justice  of  the 
peace.  An  attachment  was  sued  out  by  the  plaintiff,  and 
the  goods  of  the  defendants  were  seized.  A  claim  wajs  filed 
under  the  attachment  to  an  amount  exceeding  the  jurisdiction 
of  the  justice  of  the  peace,  and  he  certified  the  cause  to  the 
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circuit  court,  according  to  the  act  of  1859,  Acts  1859,  p.  95, 
2  G.  &  H.  150,  note  b. 

In  the  circuit  court,  the  record  shows  the  following  entry : 
"And  the  defendants,  by  Tipton  &  Miller,  their  attorneys, 
moved  the  court  to  dismiss  the  attachment  in  this  cause, 
which  motion  is  sustained.  To  which  ruling  of  the  court 
the  plaintiff  at  the  time  excepted.''  There  is  no  bill  of 
exceptions.  It  is  urged  by  counsel  for  appellees  that  the 
question  is  not  presented  in  the  absence  of  a  bill  of  excep- 
tions. Counsel  for  appellant  urge  that  the  affidavit  is  suffi- 
cient, and  state  that  the  attachment  was  dismissed  for  alleged 
insufficiency  thereof.  But  as  the  ground  on  which  the  court 
made  the  order  does  not  appear,  we  must  presume  that  it 
was  for  some  sufficient  reason.  Conoway  v.  Weavety  1  Ind. 
263;  Dritt  v.  Doddsy  35  Ind.  63. 

The  judgment  is  affirmed,  with  costs. 


Fox  t?.  Kerper,  Guardian. 

Supreme  Court. — Presumption  in  Absence  of  Exndence  from  the  Rec&rd, — 
Where  there  is  a  verdict  for  the  plaintiff  upon  a  sufficient  complaint,  and 
the  evidence  is  not  in  the  record,  the  Supreme  Court  will  presume  that 
the  verdict  is  in  accordance  with  the  evidence  and  the  law. 

Guardian  and  Ward. — Contract  M>f  Former  Guardian, — A  guardian  may 
« follow  his  ward's  money,  and  recover  it  from  one  who  obtained  it  from 
a  former  guardian  under  a  contract  made  by  such  former  guardian  in  his 
individual  capacity,  and  not  as  guardian. 

From  the  Tippecanoe  Civil  Circuit  Court. 
W,  C.  WUaon,  J.  H.  Adams  and  R.  Gregory^  for  appel- 
lant. 

M.  Jones  and  /.  L.  Miller^  for  appellee. 
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BiDDLE,  C.  J. — Suit  in  attachment  by  John  M.  Kerper, 
guardian  of  William  W.  Adams,  against  the  appellant,  on  a 
contract  made  with  Elizabeth  Adams,  a  former  guardian  of 
said  William  W.  Adams,  by  which  Fox  obtained  a  sum  of 
money  belonging  to  said  Ward  in  the  hands  of  his  said 
former  guardian.  The  suit  was  commenced  in  the  White 
Circuit  Court,  and  the  venue  changed  to  the  Tippecanoe 
Civil  Circuit  Court. 

The  complaint  was  demurred  to,  and  the  demurrer  prop- 
erly overruled.  Answer,  and  issue  joined ;  trial  by  jury, 
verdict  and  judgment  for  plaintiff;  motion  for  new  trial; 
motion  for  judgment  on  the  special  findings  by  the  jury; 
motion  in  arrest  of  judgment;  all  overruled,  and  exceptions 
taken.  The  only  sufficient  causes  assigned  for  a  new  trial 
are  the  insufficiency  of  the  evidence  to  sustain  the  verdict, 
and  that  the  verdict  is  contrary  \^  law.  The  evidence  is 
not  in  the  record.  We  must  presume  that  the  verdict  is 
according  to  the  allegations  in  the  complaint,  which  are 
sufficient,  and  according  to  the  evidence  introduced,  and 
therefore  according  to  law.  Two  special  findings  by  the 
jury  show  that  the  contract  was  made  by  Mrs.  Adams  and 
Fox  in  their  individual  capacity,  and  was  not  made  by  Mrs. 
Adams  as  guardian.  These  findings  are  not  inconsistent 
with  the  general  verdict.  The  subsequent  guardian  can  fol- 
low his  ward's  money  wherever  he  can  find  it.  The  allega- 
tion is,  that  it  was  the  ward's  money,  and  the  verdict  finds 
that  to  be  true,  notwithstanding  the  form  of  the  contract. 
There  is  no  groilnd  for  an  arrest  of  judgment. 

We  have  thus  noticed  all  the  exceptions  properly  saved 
in  the  case.     There  is  no  error  in  the  record. 

The  judgment  is  affiriped,  with  costs  and  five  per  cent. 
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The  Pittsburgh,  Cincinnati  and  St.  Louis  Railroad 
Company  v.  Nelson. 

Negligence. — Railroad, — Injury  by  Fire  from  Locomotive, — A  complaint  suf- 
ficiently charges  an  injury  to  have  been  caused  by  the  negligence  of  a 
railroad  company,  which  alleges  that  the  plaintiff  placed  cord-wood  on 
the  right  of  way  and  line  of  the  railroad  under  a  contract  of  the  company 
to  purchase  it ;  that  the  agents  of  the  company  unreasonably  delayed 
measuring  and  accepting  the  wood ;  that  the  company  negligently  per- 
mitted an  accumulation  of  grass,  weeds  and  other  combustible  material 
along  the  railroad  track  and  right  of  way ;  that  coals  of  fire  wefe  negli- 
gently dropped,  and  sparks  emitted,  from  the  locomotive  of  the  company, 
which  set  fire  to  said  accumulation  of  grass,  etc.,  and  the  fire  was  thereby 
communicated  to  the  wood,  and  destroyed  it. 

Same. — A  general  allegation  of  negligence  is  sufficient,  and  under  it  the 
facts  showing  negligence  may  be  proved. 

Same. — Care  and  Skill  in  the  Construction  and  Use  of  Engines, — It  is  not  a  suf- 
ficient defence  to  an  action  for  injury  caused  by  fire  communicated  from 
a  passing  locomotive,  by  means  of  combustible  material  accumulated 
along  a  railroad  track  and  in  the  right  of  way  of  the  railroad  company, 
to  property  of  another  rightfully  near  said  track  and  on  said  right  of  way, 
that  the  company  used  on  its  locomotives  such  machinery  as  was  in  com- 
mon and  general  use,  and  approved  by  experience,  to  prevent  fire  from 
being  communicated  from  them ;  for,  though  the  law  does  not  require 
absolute  scientific  perfection  in  the  construction  of  engines,  it  does  require 
the  exercise  of  a  high  degree  of  care  and  skill  to  ascertain,  as  near  as  may 
be,  the  best  plan  for  their  construction ;  and  it  also  requires  not  only 
that  skilled  and  experienced  workmen  shall  be  employed  in  their  con- 
struction, but  that  due  skill  be  exercised  in  the  particular  instance  where 
injury  has  resulted  from  the  use  of  a  particular  engine. 

Same. — Contributory  Negligence. — Contract. — If  a  person  places  cord- wood 
upon  the  right  of  way  and  near  the  track  of  a  railroad,  under  an  agree- 
ment, express  or  implied,  with  the  company,  so  to  do,  he  does  not 
thereby  contribute  to  an  injury  caused  by  the  destruction  of  the  wood  by 
fire  communicated  from  a  passing  locomotive. 

Same. — Negligence  Inferred  from  Permitting  CofnbustibU  Matter  Along  Track, 
Negligence  of  a  railroad  company  may  be  inferred  where,  cord-wood  of 
another  being  within  its  right  of  way,  it  permits  such  an  accumulation 
of  dry  grass,  weeds  and  other  combustible  matter  within  its  right  of  way, 
exposed  to  ignition  from  its  engines,  communicable  to  such  wood,  as 
would  not  be  permitted  by  a  prudent  and  cautious  man  upon  his  own 
premises  exposed  to  the  same  hazard. 

From  the  Grant  Circuit  Court. 
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N.  0.  Ross,  for  appellant. 

BusKiRK,  C.  J.  —  The  appellee  sued  the  appellant,  to 
recover  the  value  of  wood  alleged  to  have  been  burned  by 
the  negligence  of  the  appellant. 

Issue  ;  trial  by  a  jury,  verdict  for  the  appellee ;  motion  for 
a  new  trial  overruled,  and  judgment  on  the  verdict. 

The  errors  assigned  are : 

1.  That  the  complaint  does  not  state  fitcts  sufficient  to  con- 
stitute a  cause  of  action. 

2.  That  the  court  erred  in  overruling  a  motion  in  arrest 
of  judgment. 

3.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  first  and  second  assignments  of  error  present  the  same 
question,  and  will  be  considered  together. 

The  substance  of  the  complaint  is,  that  the  agent  of  the 
appellant,  having  ample  power  so  to  do,  entered  into  a  con- 
tract with  plaintiff  to  cut,  deliver  and  cord,  on  the  line  of 
said  railroad,  thirty-four  and  one-half  cords  of  wood;  that  it 
was  agreed  that  the  agent  of  appellant  would  measure,  esti- 
mate and  accept  such  wood  within  a  few  weeks  after  it  was 
corded;  that  during  the  months  of  February,  March  and 
April,  of  1870,  the  plaintiff  cut  and  put  up  on  the  line  of 
said  railroad,  more  than  fifteen  feet  from  said  railroad  track, 
said  cord-wood ;  that  the  agents  of  the  said  company  fiiiled 
and  neglected  to  measure,  estimate  and  accept  said  wood; 
that  on  or  about  the  4th  day  of  October,  of  said  year,  being 
a  time  of  long-continued  and  extreme  drouth,  and  while  a 
strong  wind  was  blowing  from  the  direction  of  said  railroad 
track  towards  the  said  wood  of  plaintiff,  opposite  said  track, 
coals  were  negligently  dropped  and  sparks  emitted  from  the 
locomotive  of  appellant,  which  set  on  fire  an  accumulation 
of  dry  grass,  weeds  and  rubbish,  and  other  combustibles,  suf- 
fered to  gather  beside  the  said  track  and  on  their  right  of 
way,  and  that  said  fire,  through  the  medium  of  said  dry 
grass,  weeds,  rubbish  and  other  combustible  materials,  so 
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gathered  upon  said  right  of  way,  as  aforesaid,  was  communi- 
cated to  the  said  wood  of  the  said  plaintiff,  and  burnt  and 
destroyed  all  of  said  wood,  to  plaintiff's  damage  seventy-five 
dollars,  for  which  sum  judgment  was  demanded. 

The  right  to  recover  is  based  upon  the  negligence  of  the 
appellant.  The  averments  in  the  complaint  in  reference  to 
the  contract  of  purchase  and  storage  of  the  wood  are  matters 
of  inducement,  tending  to  show  that  the  wood  ivas  placed 
upon  the  line  of  the  railroad  with  the  knowledge  and  consent 
of  appellant,  thereby  imposing  upon  the  railroad  com- 
pany the  duty  of  exercising  ordinary  care  towards  the  said 
wood.  If  the  wood  was  placed  upon  the  line  of  the  railroad 
and  within  the  right  of  way,  without  authority  of  the  appel- 
lant, the  appellee  could  not  recover,  because  he  was  guilty 
of  negligence  in  exposing  his  property  to  the  dangers  and 
hazards  incident  to  the  running  of  locomotives  over  the  track 
of  said  road.  If,  on  the  other  hand,  the  wood  was  placed 
there  und6r  a  contract  of  purchase,  and  the  agents  of  appel- 
lant unreasonably  neglected  to  measure  and  accept  the  same, 
and  it  was  destroyed  by  the  negligence  of  the  agents  of  appel- 
lant,  the  appellant  would  be  liable. 

It  is  contended  by  counsel  for  appellant,  that  it  is  not  suf- 
ficiently charged  in  the  complaint  that  the  injury  was  caused 
by  the  negligence  of  the  appellant.  We  do  not  think  so. 
The  complaint  charges  that  the  wood  was  placed  upon  the 
right  of  way  on  the  line  of  the  road,  under  a  contract  of  pur- 
chase ;  that  the  agents  unreasonably  delayed  measuring  and 
accepting  the  wood;  that  the  company  permitted  an  accumu- 
lation of  grass,  weeds  and  other  combustible  materials;  that 
coals  were  negligently  dropped  and  sparks  emitted  from  the 
locomotive  of  the  defendant,  which  set  on  fire  an  accumula- 
tion of  dry  grass,  weeds  and  rubbish  and  other  combustible 
materials,  which  the  defendant  had  negligently  suffered  to 
gather  beside  the  said  track  and  on  her  said  right  of  way; 
and  that  said  fire  was,  through  the  medium  of  said  grass,  etc., 
communicated  to  s^aid  wood,  and  burned  and  destroyed  the 
i>amc. 
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A  general  allegation  of  negligence  is  sufficient,  and  under 
it  the  fiicts  showing  negligence  may  be  proved.  The  0,  & 
M,  R,  TF.  Co.  V.  Selby,  47  Ind.  471,  and  authorities  there 
cited. 

We  think  the  complaint  is  good. 

We  proceed  to  inquire  whether  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  the 
fonrth  and  eighth  instructions,  as  asked  by  appellant,  and  in 
giving  them  with  modifications.  The  fourth  instruction,  as 
asked,  was  as  follows : 

"  4.  If  the  jury  are  satisfied  that  the  fire  originated  from 
sparks  or  coals  from  the  locomotive,  yet  the  plaintiif  is  not 
entitled  to  recover,  if  you  find  the  defendant  used  on  their 
locomotives  such  machinery  as  was  in  common  and  general 
use  to  prevent  fire  from  being  communicated  to  any  combus- 
tible substance  outside  said  locomotive,  and  had  been 
approved  by  experience." 

The  court  refused  the  charge  as  asked,  but  gave  it  with  the 
following  modification :  "  Unless  there  were  other  negligent 
acts  on  the  part  of  the  company  or  her  agents." 

The  instruction,  as  asked,  was  clearly  incorrect.  It  pro- 
ceeded upon  the  theory  that  the  company  was  relieved  of  lia- 
bility, if  it  used  on  its  locomotives  such  machinery  as  was  in 
common  and  general  use  to  prevent  fire  from  being  commu- 
nicated to  any  combustible  substance,  and  which  had  been 
approved  by  experience.  If  the  smoke-stacks  and  ash-pans 
used  by  the  appellant  were  so  perfect,  when  in  order,  that 
sparks  could  not  escape  and  coals  of  fire  could  not  drop,  then 
the  feet  that  sparks  escaped  or  coals  of  fire  dropped  afforded 
''evidence  of  some  weight  that  the  engine  which  caused  the 
fire  was  out  of  order  or  was  improperly  worked. 

If  the  company,  by  availing  itself  of  all  the  discoveries 
which  science  and  experience  have  put  within  its  reach, 
could  have  constructed  its  machinery  so  perfect  as  to  pre- 
vent the  emission  of  sparks  or  the  dropping  of  coals,  and  if 
the  machinery   used  in  this  case   was  not  so  perfect   as  to 
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accomplish  this  purpose^  the  fact  that  the  machinery  used 
was  such  as  was  in  common  and  general  use^  and  had  been 
approved  by  experience,  did  not  relieve  the  appellant  from 
liability. 

While  the  law  does  not  require  absolute  scientific  perfec- 
tion in  the  construction  of  engines,  it  does  require  the  exer- 
cise of  a  high  degree  of  care  and  skill,  to  ascertain,  as  near  as 
may  be,  the  best  plan  for  construction  of  engines;  and  it 
requires  not  only  that  skilful  and  experienced  workmen  shall 
be  employed  in  their  construction,  but  that  due  skill  was 
exercised  in  the  particular  instance.  Gagg  v.  Vettevy  41  Ind. 
228,  and  authorities  there  cited. 

The  evidence  offered  by  the  appellant,  in  reference  to  the 
construction  and  condition  of  the  engines,  related  to  the 
engines  generally  used  on  that  part  of  the  road;  but  there 
was  no  evidence  as  to  the  particular  engine  which  caused  the 
fire. 

The  instruction  under  examination  is  subject  to  the  same 
objection,  for  it  has  reference  to  the  engines  generally  in  use 
on  that  part  of  the  road,  and  not  to  the  engine  which  caused 
the  fire. 

The  addition  made  to  the  instruction  by  the  court  did  not 
make  it  correct.  The  jury  had  the  right  to  infer  from  the 
language  of  the  court  that  the  instruction,  as  asked,  was 
correct  as  matter  of  law,  and  that  the  plaintiff  could  not 
recover  unless  the  company  was  guilty  of  other  negligent 
acts.  The  instruction,  as  given,  was  more  favorable  than  the 
appelliant  had  the  right  to  ask  or  expect. 

The  eighth  instruction,  as  asked,  was  in  these  words: 

"  If  the  jury  find  that  the  plaintiff,  at  his  own  instance  and 
without  any  contract  or  agreement  with  the  defendant  so  to 
do,  placed  his  wood  on  the  right  of  way  of  the  defendant, 
the  negligence  of  the  plaintiff  contributed  to  the  destruction 
of  said  wood,  and  he  cannot  recover."  The  court  refiised 
to  give  the  instruction  as  asked,  but  modified  it  by  adding 
after  the  word  ''agreement"  the  words  "either  express  or 
implied." 
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The  modification  was  eminently  proper,  and  brought  the 
instruction  within  the  rule  laid  down  by  this  court  in  Tht 
Ind.  &  Cin.  R.  R.  Co.  v.  Paramore,  31  Ind.  143. 

Counsel  for  appellant  also  contends  that  the  court  erred 
in  giving  the  first  instruction  given  by  the  court  of  its  own 
motion,  and  the  first  instruction  given  at  the  request  of 
appellee,  and  they  are  as  follows : 

''  h  If  the  jury  find  that  the  defendant  permitted  grass  to 
grow  up  and  accumulate  on  the  right  of  way  of  defendant^ 
which  caught  fire  from  the  locomotive  of  the  defendant, 
such  conduct  of  the  defendant,  in  permitting  said  grass  to 
grow  and  accumulate,  was  negligence,  and  you  should  find 
for  the  plaintiff." 

First  instruction  given  at  request  of  appellee : 

"You  will  determine  from  the  evidence  whether  the 
defendant  permitted  such  an  accumulation  of  dry  grass, 
weeds  or  other  combustible  matter  within  her  right  of 
way,  exposed  to  ignition  by  her  engine,  as  would  not  be 
permitted  or  done  by  a  prudent  and  cautious  man  upon  his 
own  premises,  if  exposed  to  the  same  hazard  from  fire  as 
an  accumulation  of  dry  grass  and  weeds  upon  the  right  of 
way  of  defendant.  If  you  find  that  the  defendant  in  this 
respect  has  acted  as  a  careful  and  prudent  man  would  have 
done  under  the  same  circumstances,  then  she  is  not  in  law 
guilty  of  negligence  in  thus  acting.  But  if  the  evidence 
fully  satisfies  you  that  the  defendant  did,  in  fact,  permit  such 
an  accumulation  of  combustible  matter  as  above  mentioned 
upon  the  site  of  her  road  as  would  not  have  been  permit- 
ted by  a  cautious  and  prudent  man  upon  his  own  premises, 
if  exposed  to  the  same  hazard  from  fire,  then  you  may 
infer  negligence  from  such  acts ;  and  if  you  find  from  the 
evidence  that  fire  escaped  from  an  engine  operated  by  the 
defendant,  setting  fire  to  accumulated  dry  grass  and  weeds 
within  the  right  of  way  of  defendant's  road,  in  consequence 
of  which  the  plaintiff's  wood  was  destroyed,  then  the  defend- 
ant is  liable." 

We  think  the  instructions  given,  when  construed  together, 
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were  correct.  The,  Toledo,  etc.,  R.  W.  Co,  v.  Wandj  48  Ind, 
476. 

We  have  duly  considered  the  evidence,  and  think  it  very 
folly  sustains  the  verdict. 

We  think  the  court  committed  no  error  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  November  term,  1874;  petition  for  a  rehearing  overruled 
November  term,  1875. 


Frazier  v.  Harris. 


Practice. — Supreme  Court. — Record, — It  is  not  necessary  that  the  copy  of 
a  deed  which  is  the  foundation  of  an  action  should  immediately  follow 
the  complaint  in  the  record ;  it  sufficiently  appears  of  record  that  the 
copy  was  filed  with  the  complaint,  if  it  is  set  out  in  the  bill  of  excep- 
tions, and  the  clerk  states  in  the  record,  immediately  after  the  complaint, 
that  the  deed  marked  filed  with  the  complaint  thereafter  appears  in  the 
record  in  the  bill  of  exceptions. 

Same. — Assignment  of  Error. — Motion  for  New  Trial. — An  assignment  of 
error  that  the  court  below  erred  in  overruling  a  motion  for  a  new  trial, 
and  in  rendering  judgment,  for  4he  reason  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  is  not  a  general  alle- 
gation that  the  court  erred  in  overruling  the  motion  for  a  new  trial ;  and, 
if  it  presents  any  question,  it  is  as  to  the  sufficiency  of  the  complaint. 

Champerty. —  Vendor  and  Purchaser, — The  purchase  of  land  pending  a  suit 
to  enforce  a  lien  thereon  is  not  void  as  being  champertous. 

From  the  Grant  Circuit  Court 

/.  U.  Pettit,  A,  Taylor,  J.  VanDevanter,  J.  F.  McDowell 
and  D.  V.  Burns,  for  appellant. 

/.  Browrdee,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  for  a  breach  of  the  covenants  in  a  warranty 
deed  of  real  estate.  It  is  alleged  that  the  real  estate  wjl^ 
encumbered  when  sold  and  conveyed,  and  that  the  plaintitf 
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was  compelled  to  and  did  pay  off  the  incumbrance  to  prevent 
a  sale  of  the  land. 

The  complaint  was  held'good  on  demurrer.  The  defend- 
ant answered  in  twelve  paragraphs.  The  plaintiff  demurred 
to  all  the  paragraphs  except  the  first,  which  Avas  a  general 
denial.  The  demurrers  were  sustained  to  the  fourth,  fifth, 
sixth,  seventh,  ninth,  tenth,  eleventh  and  twelfth,  and  over- 
ruled as  to  the  second,  third  and  eighth ;  reply  in  denial  of 
the  second,  third  and  eighth ;  also  a  second  paragraph  of 
reply  to  the  third  paragraph  of  the  answer,  a  demurrer  to 
which  reply  was  filed  and  overruled.  There  was  a  trial 
by  the  court,  a  finding  for  the  plaintiff,  a  motion  for  a  new 
trial  overruled,  and  final  judgment  for  the  plaintiff  on  the 
iioding. 

The  first  alleged  error  is  the  overruling  of  the  demurrer  to 
the  complaint.  The  second,  third,  fourth,  fifth,  sixth,  sev- 
enth and  eighth  assignments  are  based  on  the  rulings  of  the 
court  sustaining  the  demurrers  to  the  fourth,  fifth,  sixth^ 
^venth,  ninth,  tenth  and  twelfth  paragraphs  of  the  answer. 
The  ninth  alleges  error  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  reply  to  the  third  paragraph  of  the 
answer.  The  tenth,  eleventh  and  twelfth  assignments  pre- 
sent DO  question.     The  thirteenth  is  as  foUow^s : 

"The  court  erred  in  overruling  the  appellant's  motion  for 
a  new  trial,  and  in  rendering  judgment  for  appellee,  for  the 
reason  that  the  complaint,  as  amended,  does  not  state  facts 
sufBcient  to  constitute  a  cause  of  action.'' 

The  first  objection  urged  to  the  complaint  is,  that  the  copy 
of  the  deed  on  which  it  is  founded  is  not  found  immediately 
following  it  in  the  record.  The  deed  is  set  out  in  extenso  in 
the  bill  of  exceptions,  and  the  clerk  states  in  the  record, 
immediately  after  the  complaint : 

"The  deed  of  the  defendant  Frazier  and  wife  to  the  plain- 
tiff, Noah  Harris,  as  marked  filed  with  the  above  complaint, 
hereafter  appears  in  the  record  in  the  bill  of  exceptions." 
We  think  it  sufficiently  appears  that  the  copy  of  the  deed 
was  filed  with  the  complaint,  and  that  there  is  no  substantial 
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objection  to  the  complaint  on  this  ground.     Smith  v.  Lisherj 
23  Ind.  500;  Kesler  v.  Myers,  41  Ind.  543. 

It  is  further  objected  to  the  complaint,  that  it  is  bad  for 
the  rea.son  that  it  .shows  that  the  plaintiff  bought  the  land  of 
the  defendant  pending  a  suit  concerning  it,  and  that  there- 
fore the  sale  and  the  dee<l  were  void.  Counsel  quote  4  Kent 
Com.  449,  where  he  says:  ^ 

"  It  is  the  settled  doctrine  in  England  and  in  New  York, 
and  probably  in  most  of  the  other  states,  that  the  purchase 
of  land  pending  a  suit  concerning  it  is  champerty ;  and  the 
purchase  is  void,  if  made  with  a  knowledge  of  the  suit,  and 
not  in  consummation  of  a  previous  bargain." 

The  question  was  before  this  court  in  West  v.  Raymondy 
21  Ind.  305;  and  Roice  v.  Beckett,  30  Ind.  154;  Truitt  v. 
Truitty  38  Ind.  16,  and  cases  cited;  Ker7i  v.  Hazlerigg,  11 
Ind.  443. 

In  the  case  we  are  considering,  the  incumbrance  on  the 
land  was  a  lien,  and  an  action  had  been  commenced  to 
enforce  the  lien,  and  was  pending  when  the  deed  was  made 
on  which  the  action  is  founded.  The  title  or  ownership  of 
the  land  was  not  in  controversy.  It  does  not  appear  from 
the  complaint  that  the  plaintiff,  when  he  purchased  the  land, 
had  any  actual  notice  of  the  pending  action  to  enforce  the 
lien.  In  the  case  of  Jackson  v.  Ketchuniy  8  Johns.  479, 
referred  to  by  Chancellor  Kent,  the  pending  action  vfos 
ejectment,  and  a  verdict  had  been  returned  by  the  jury,  of 
which  the  purchaser  had  notice  when  the  conveyance  was 
made.  Kent,  in  the  passage  quoted  by  counsel,  says  the 
purchase  is  void,  if  made  with  a  knowledge  of  the  suit, 
etc.  We  think  the  facts  disclosed  in  the  complaint  do  not 
show  that  the  deed  was  void  on  account  of  the  pendency  of 
the  action  to  enforce  the  lien. 

Counsel  do  not  attempt  to  sustain  any  of  the  paragraphs 
of  the  answer  to  which  demurrers  were  sustained,  except  the 
sixth.  We  think  this  paragraph  was  insufficient  and  unnec- 
essary. The  same  matter  is  in  other  paragraphs  which  were 
held  good.     We  do  not  deem  it  necessary  to  copy  the  para- 
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graphs  in  this  opinion.  Counsel  do  not  urge  the  ninth 
assignment  of  error.     We  see  nothing  in  it. 

The  thirteenth  assignment  does  not  allege  generally  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial,  but 
it  states  that  the  court  prred  in  overruling  the  motion  for  a 
new  trial,  and  in  rendering  judgment  for  appellee,  for  the 
reason  that  the  complaint,  as  amended,  does, not  state  facts 
sufficient  to  constitute  a  cause  of  action.  If  the  assignment 
in  this  form  presents  any  question,  it  is  the  question  as  to  the 
sufficiency  of  the  complaint,  and  that  has  already  been  con- 
sidered and  decided. 

The  judgment  is  affirmed,  with  three  per  cent,  damages 
and  costs. 

Petition  for  a  rehearing  overruled. 


Nave  v.  Salmon,  Adm'r. 

Executor  and  Administrator. — Employment  of  Attorney  for  Estate. — 
Where  an  attorney  has,  under  the  employment  of  an  executor,  rendered 
professional  service  for  the  estate  represented  by  such  executor,  and 
afterwards  the  will  has  been  set  aside,  and  another  person  has  been 
appointed  to  represent  the  estate  as  administrator,  he  will  be  liable  to 
pay  for  such  service  out  of  the  estate. 

From  the  Hendricks  Circuit  Court. 

(7.  C.  Nave,  for  appellant. 

L.  3/.  Campbell,  for  appellee. 

BiDDLE,  C.  J.  —  The  appellant  filed  a  claim  against  the 
estate  of  Frederick  Prebster,  of  which  the  appellee  was  the 
administrator.  The  claim  was  properly  entered  upon  the 
appearance  docket,  and  was  refused  to  be  admitted  by  the 
appellee,  who  filed  an  answer  against  it,  to  which  a  demurrer 
was  filed  by  the  appellant,  tind  correctly  overruled. 

The  answer  is  good  as  a  general  denial — nothing  more. 
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Trial  by  the  court,  and  finding  for  the  appellee.  The 
appellant  prepared  his  case,  and  appeals. 

The  evidence,  which  is  in  the  record,  shows  us  that 
Frederick  Prebster  made  his  last  will  and  testament,  and 
appointed  therein  Elias  Leach  his  executor.  Leach,  while 
such  executor,  employed  the  appellant  as  an  attorney,  to 
bring  and  conduct  a  certain  action,  in  the  common  pleas  and 
Supreme  Court,  on  behalf  of  the  estate  of  the  deceased.  After 
the  services  were  rendered,  the  will  was  set  aside,  and  appel- 
lee appointed  administrator  of  the  estate. 

The  claim  is  for  services  rendered  under  the  employment 
of  Leach,  and  we  think  the  evidence  sustains  it.  The  court 
seenjs  to  have  found  against  the  appellant  on  the  ground  that 
the  law  was  against  him.  We  think  otherwise.  An  executor 
has  a  right  to  employ  an  attorney  in  the  management  of  the 
estate.     2  G.  &  H.  526,  sec.  149. 

The  appellee,  as  administrator,  had  all  the  rights,  and  was 
subject  to  ^all  the  liabilities,  of  Leach  as  executor.  2  G.  & 
H.  488,  sec.  16. 

An  executor  or  administrator  has  a  right  to  bring  actions 
and  conduct  suits  on  behalf  of  the  estate  he  represents.  2  G. 
&  H.  527,  sec.  151.  It  is  not  to  be  expected  that  he  can  do  so 
without  employing  an  attorney  and  paying  him  out  of  the 
estate.     We  think  the  court  erred. 

The  judgment  is  reversed ;  cause  remanded,  with  instruc- 
tions to  sustain  the  appellant's  motion  for  a  new  trial,  and 
for  further  proceedings  according  to  this  opinion. 


Evans  et  al.  v.  The  Clermont  and  Salem  Gravel 
Road  Company  et  al. 

Pleading. — Articles  of  Association, — In  an  action  to  enjoin  the  collection  of 
an  assessment  for  gravel  road  purposes,  the  articles  of  association  of  the 
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company  are  not  a  part  of  the  complaint,  and  though  filed  therewith 
cannot  be  noticed  as  a  part  thereof. 

Injunction. — Gravel  Road  Assessnunt, — Articles  of  Association, — In  an  action 
to  enjoin  the  collection  of  a  gravel  road  assessment,  it  cannot  be  objected 
that  one  terminus  of  the  road  was  not  stated  in  the  articles  of  association, 
or  that  the  company  had  not  a  valid  subscription  of  three-fifths  of  the 
estimated  cost  of  construction.  Such  questions  must  be  passed  upon  by 
the  board  of  commissioners  before  an  assessment  is  ordered,  and  in  a 
trilateral  proceeding  it  will  be  presumed  that  the  board  decided  correctly, 
unless  the  contrary  appears  by  the  record. 

Cravel  Road. — Assessment. — List  of  Lands, — If  assessors  appointed  to 
assess  benefits  from  the  construction  of  a  gravel  road  do  not  list  and 
report  all  the  land  lying  within  the  prescribed  limits  of  the  road,  their 
assessment  will  be  void. 

Same. — Injunction, — Pleading, — A  complaint  to  enjoin  the  collection  of 
a  gravel  road  assessment,  which  alleges  that  the  assessors  did  not 
assess  all  the  lands  within  the  limits  prescribed  by  the  statute,  does  not 
show  th^  assessment  to  be  invalid. 

Same. — Assessors, — Where  the  board  of  county  commissioners  have  ordered 
an  assessment  to  be  made  of  benefits  from  the  construction  of  a  gravel  road, 
and  the  auditor  has  sworn  two  assessors  who  have  acted  and  served  as  such, 
it  will  be  presumed,  i  the  absence  of  anything  to  the  contrary,  that  they 
were  the  proper  assessors, 

From  the  Hendricks  Circuit  Court, 

C,  C,  Nave,  for  appellants. 

L.  M.  Campbell,  for  appellees. 

WoRDEN,  J. — Complaint  by  the  appellants  against  the 
appellees,  to  enjoin  the  collection  of  assessments  for  gravel 
road  purposes.  Demurrer  to  the  complaint  for  want  of  suffi- 
cient fects  sustained,  and  exception.  Judgment  for  defend- 
ants. The  question  presented  is,  whether  error  was  com- 
mitted in  sustaining  the  demurrer.  We  may  observe  that 
the  articles  of  association  of  the  company  are  filed  as  an 
exhibit  to  the  complaint,  but  as  they  are  not  the  foundation 
of  the  action,  they  are  not  properly  made  an  exhibit,  nor  can 
they  be  noticed  as  a  part  of  the  pleading.  The  Excelsior 
Draining  Co.  v.  Brown,  38  Ind.  384;  The  Etchison  Ditch- 
ing  Am)ciatian  v.  Bvsenback,  39  Ind.  362 ;  Dobson  v.  The 
Duck  Pond  Ditching  Association,  42  Ind.  312. 

Vol.  LL— 11 
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There  are  several  grounds  stated  in  the  complaint  for 
enjoining  the  collection  of  the  assessments,  which  we  will 
proceed  to  consider  without  setting  out  the  complaint  at 
large,  it  being  too  voluminous  for  insertion  here. 

The  association  was  alleged  to  have  been  formed  in  the 
year  1870,  and  the  assessments  were  made  under  the  pro- 
visions of  the  act  of  1869.  3  Ind.  Stat.  538.  The  articles 
of  association  are  alleged  to  have  been  filed  March  5th,  1870. 

It  is  alleged  that  one  terminus  of  the  road  was  not  stated 
in  the  articles  of  association,  that  the  estimated  cost  of  the 
construction  of  the  road  was  five  thousand  six  hundred  and 
thirty  dollars,  and  that  the  company  had  not  a  valid  and  sol- 
vent subscription  of  three-fifths  of  that  amount. 

These  objections  cannot  be  made  in  this  collateral  way. 
It  is  necessary  to  the  due  organization  of  a  plank,  etc.,  road 
company,  that  the  place  to  and  from  which  it  is  proposed  to 
construct  the  road  be  stated  in  the  articles  of  association. 
1  G.  &  H.  474,  sec.  1. 

"  When  a  petition  for  an  assessment  of  benefits  to  lands, 
with  a  view  to  the  construction  of  a  gravel  road  or  turnpike, 
is  presented  to  a  board  of  commissioners,  it  is  not  to  be 
granted  as  a  matter  of  course,  but  important  questions  must 
be  first  decided  by  the  board,  questions  which  are  judicial  in 
their  nature. 

"1.  It  must  appear  that  the  company  making  the  applica- 
tion is  organized  pursuant  to  some  aot  of  this  State  author- 
izing the  construction  of  macadamized  and  gravel  roads. 

"2.  The  company  must  have  a  valid  and  solvent  sub- 
scription of  at  least  three-fifths  of  the  estimated  cost  of  con- 
struction of  the  road. 

"3.  The  estimate  must  have  been  first  made  by  a  compe- 
tent and  disinterested  civil  engineer."  Alexander  v.  The 
McGordsnille,  etc.,  Gravel  Road  Co.,  44  Ind.  436.  See  3 
Ind.  Stat.  538,  sec.  1. 

The  questions,  whether  the  company  is  duly  organized, 
which  includes  the  question  whether  the  articles  of  associa- 
tion state  the  place  to  and  from  Avhich  it  is  proposed  to  con- 
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struct  the  road  and  the  line  of  the  route,  whether  a  due 
estimate  of  the  cost  of  the  work  has  been  made,  and  whether 
the  company  has  the  requisite  subscription,  must  be  passed 
upon  by  the  board  of  commissioners  before  an  assessment 
can  be  ordered.  And  when  the  regularity  of  the  proceed- 
ing is  attacked  collaterally,  as  in  this  case,  it  will  be  conclu- 
.sively  presumed  that  the  board  not  only  decided  them,  but 
decided  them  correctly,  unless  the  contrary  appears  by  the 
record  of  the  board.  The  Board  of  Commissioners  of  Clay 
County  V.  Markle,  46  Ind.  96.  This  view  disposes  of  the 
objections  to  the  assessments  thus  fer  considered. 

It  is  alleged  that  the  report  of  the  assessors  was  returned 
"without  stating  therein  that  they  had  viewed  and  assessed 
all  the  lands  lying  within  one  and  one-half  miles  of  the  Cler- 
mont and  Salem  gravel  road,  and  of  the  ends  thereof,  in  said 
county  of  Hendricks  and  State  of  Indiana.  In  fact,  said 
assessors  did  not  assess  all  the  lands  lying  within  one  and 
one-half  miles  on  either  side  of  said  proposed  gravel  road, 
and  within  the  like  distance  of  the  ends  thereof,  but  have 
omitted  to  assess  several  tracts  of  land  within  that  distance 
in  Marion  and  Hendricks  counties,  of  great  value." 

It  is,  doubtless,  the  duty  of  the  assessors  to  list  and  report 
all  the  land  lying  within  the  prescribed  limits  of  the  road; 
otherwise  the  assessment  will  be  void?  Hard  wick  v.  The 
DantHlk,  etc,,  Gravel  Road  Co.,  33  Ind.  321;  The  GreenS" 
burgh,  etc..  Turnpike  Co.  v.  Sidener,  40  Ind.  424,  and  cases 
there  cited. 

But  the  assessors  are  neither  required  nor  authorized  to 
assess  any  land  which,  in  their  opinion,  will  not  be  benefited 
by  the  construction  of  the  road.  The  allegation  that  they 
did  not  assess  all  the  land  within  the  sj^ecified  distance  is 
consistent  with  a  valid  and  proper  assessment.  There  may 
liave  been  valuable  lands  lying  within  the  distance  pre- 
scribed that  would  in  no  way  be  benefited  by  the  road. 
It  18  not  alleged  that  the  assessors  did  not  view,  list  and 

Mara  all  the   lands,  but  that  they  did  not   assess  all  the 

lands.   This  objection  to  the  assessment  is  not  well  taken. 
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The  assessment  was  made  by  two  assessors. 

The  complaint  alleges  that  the  board  of  commissioners 
"  did  grant  the  prayer  of  said  petitioners,  and  ordered  that 
the  assessors  of  benefits  of  lands  proceed  to  make  the  assess- 
ment prayed  for.  And  afterwards,  to  wit,  two  persons,  one  by 
the  name  of  Job  Hadly,  and  the  other  by  the  name  of  Thomas 
Branson,  without  intimating  that  they,  or  either  of  them, 
were  American  citizens,  or  freeholders  of  the  county  of  Hen- 
dricks, and  without  even  attempting  to  disclose  where  or  in 
what  part  of  said  county  they  did  reside;  yet,  in  the  absence 
thereof,  the  auditor  of  said  county  did,  on,  etc.,  duly  affirm 
said  Hadly  and  Branson^'  as  such  assessors,  who  afterwards 
filed  their  report. 

It  is  not  alleged  that  Hadly  and  Branson  were  not  the  reg- 
ular assessors  provided  for  by  the  second  section  of  the  act 
of  1859,  nor  that  they  had  not  the  necessary  qualifications, 
nor  that  they  did  not  reside  in  the  proper  commissioners'  dis- 
tricts. 

The  board  having  ordered  the  assessment  to  be  made  by 
the  assessors,  and  the  auditor  having  sworn  these  two  men  to 
the  faithful  discharge  of  their  duty  as  such,  and  they  having 
acted  as  such,  it  will  be  presumed,  in  the  absence  of  anything 
alleged  to  the  contrary,  that  they  were  the  proper  asses^rs. 

Circumstances  mfly  have  rendered  it  entirely  proper  for 
two  assessors  to  make  the  assessment.  Three  are  provided 
for  by  the  second  section  of  the  act  above  cited;  but  one  may 
have  l)een  interested,  in  which  case  the  board  might  have 
appointed  a  disinterested  freeholder  of  his  district  to  act  in 
his  stead,  or  the  assessment  might  have  been  made  by  the 
other  two,  if  no  such  appointment  was  made.  Twrpin  v.  Hie 
JScigle  Greek,  etc.,  Gravel  Road  Co.,  48  Ind.  45. 

Moreover,  we  do  not  see  any  reason  why  the  provision  in 
2  G.  &  H.  337,  sec.  1,  second  clause,  that  "  words  importing 
joint  authority  to  three  or  more  persons  shall  be  construed  as 
authority  to  a  majority  of  such  persons,  unless  otherwise 
declared  in  the  law  giving  such  authority,"  should  not  apply 
to  the  case.     Piper  v.  The  Covncnsville,  etc.,  Turnpike  lioad 
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Cb.,  12  Ind.  400;  Gcero  Hygiene  Draining  Co,  v.  Craig- 
head,  28  Ind.  274. 

What  we  have  said,  we  believe,  disposes  of  all  the  objections 
to  the  assessment  made  in  the  complaint,  and  we  are  of 
opinion  that  no  error  was  committed  in  sustaining  the 
demurrer. 

Of  course,  we  decide  nothing  upon  the  effect  of  the  repeal- 
ing act  of  March  ISth,  1875  (Acts  1875,  Reg.  Sess.  80),  as 
the  questions  here  involved  relate  to  the  law  as  it  stood  at 
the  time  the  decision  below  was  made. 

The  judgment  below  is  affirmed,  with  costs. 


Clabk  et  al.  v.  Barton. 

Will.  —  EstaU  Upon  Condition.  —  A  testator  devised  certain  real  estate,  a 
farm,  to  his  wife  for  her  life,  desiring  her  to  retain  possession  of  certain 
parts  of  it,  and  that  A.  should  remain  on  and  cultivate  the  farm  during 
the  life  of  the  testator's  wife,  on  condition  that  he  would  keep  the  farm 
in  repair  and  pay  annually  one-half  of  the  products  thereof  for  the  use  of 
said  wife  and  for  the  purpose  of  paying  taxes,  expenses,  etc.  And  if  A. 
should  remain  on  the  farm  and  comply  with  the  requirements  of  the  will, 
and  should  survive  the  testator's  wife,  then  he  devised  to  A.  the  farm  in 
fee  simple;  but  if  the  testator's  wife  should  survive  A.,  then  he  devised 
the  farm  to  her  in  fee  simple.  After  the  death  of  the  testator,  A.  sold  and 
conveyed  his  right,  title  and  interest  in  the  farm  to  the  widow  of  the  tes- 
tator, who  in  turn  conveyed  it  to  another  person.  Action,  after  the  wid- 
ow's death,  by  the  testator's  heirs,  to  recover  possession  of  the  land  from 
one  holding  title  through  said  conveyance  of  the  widow. 

HehL,  that  the  will  gave  the  widow  an  estate  in  fee  simple,  and  A.  an  estate 
in  fee  simple  on  condition ;  but, 

Heldy  also,  that  whatever  were  the  rights  of  said  devisees  as  between  them- 
selves, the  title  passed  out  of  the  devisor  by  his  will,  and  no  title  passed 
from  him  to  his  heirs,  who  could  not  have  taken  advantage  of  condi- 
tion broken,  the  services  being  due  to  the  widow,  who  waived  them  by 
the  acceptance  of  said  conveyance  from  A. ;  and  the  widow  having  con- 
veyed the  land  in  her  lifetime,  n«  title  passed  to  her  heirs. 

From  the  Hancock  Circuit  Court. 

J/.  jB.  F^rhier  and  E,  IL  Bundy,  for  appellants. 
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W.  March  and  W.  R.  Hough,  for  appellee. 

BiDDLE,  C.  J.  —  Complaint  by  appellants  to  recover  the 
possession  of  land. 

Answer  by  appellee,  "  that  Thomas  Dungan,  on  the  27th 
day  of  January,  1859,  was  seized  of  the  land  in  fee  simple, 
and  on  that  day  he  made  and  published  his  last  will  and  tes- 
tament, by  which  he  devised  the  same  to  his  wife,  Rebecca 
Dungan,  and  his  friend,  Jesse  A.  Davidson,  in  the  following 
words: 

"2.  As  to  the  feirm  on  which  I  now  reside,  being  the 
east  half  of  the  southeast  quarter  of  section  four  (4),  in  town- 
ship fifteen  (16)  north,  of  range  eight  (8)  east,  in  Hancock 
county,  Indiana,  I  devise  and  bequeath  the  same  to  my 
beloved  wife  during  her  natural  life,  in  the  following  man- 
ner, and  with  the  following  limitations :  that  is,  I  desire  her 
to  retain  possession  of  the  dwelling-house  in  which  we  now 
reside,  of  tHe  garden,  orchard,  what  pasture  land  she  may 
need,  and  such  part  of  the  barn,  stable  and  other  buildings 
as  she  may  need;  and  I  desire  and  request  my  worthy  friend, 
Jesse  A.  Davidson,  to  cultivate  and  remain  on  said  farm 
during  the  natural  life  of  my  beloved  wife,  Rebecca,  on  the 
following  conditions,  to  wit :  that  he  keep  and  maintain  said 
ferm  and  improvements  thereon  in  as  good  repair  and  condi- 
tion as  good  farmers  in  the  county  keep  their  own  farms  and 
improvements  in,  and  pay  annually,  for  the  use  of  my  beloved 
wife,  Rebecca,  and  for  the  purpose  of  paying  taxes,  expense^:, 
etc.,  one-half  of  the  grain  and  produce  raised  on  said  farm  (a 
place  not  to  exceed  one-half  acre  for  a  garden  excepted)  ; 
the  corn  to  be  gathered  and  delivered  in  a  crib,  the  wheat 
and  oats  to  be  threshed  and  delivered  in  the  barn,  and  hay 
in  the  stack  —  all  to  be  delivered  at  the  proper  season, 
and  in  as  good  a  condition  as  the  season  will  permit.  lu 
consideration  of  my  love  and  respect  for  my  worthy  friend, 
the  said  Jesse  A.  Davidson,  in  consideration  of  the  fidelity 
with  which  he  has  attended  to  my  business,  and  the  kindness 
which  he  has  ever  manifested  towards  me  as  a  friend,  and  in 
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<M)Dsideration  that  he  will  remain  on  the  ftrm^  and  comply 
with  the  requirements  of  this  will^  and  if  he  should  survive 
mj  beloved  wife,  Rebecca,  I  devise  and  bequeath  to  him,  the 
said  Jesse  A.  Davidson,  and  to  his  heirs  and  assigns  forever, 
the  iarm  above  described  in  fee  simple;  but  should  my 
beloved  wife,  Rebecca,  survive  the  said  Jesse  A.  Davidson, 
I  then  devise,  give  and  bequeath  to  her  and  her  heirs  and 
assigns  the  said  &rm  in  fee  simple." 

That  afterwards,  in  December,  1859,  Thomas  Dungan 
died,  without  having  revoked  the  will  or  conveyed  the  land; 
that  the  will  was  admitted  to  probate  and  recorded,  and 
remains  uncontested  and  in  full  force;  that  on  the  16th  day 
of  February,  1865,  the  said  Jesse  A.  Davidson  sold  and  con- 
veyed all  his  right,  title  and  interest  in  and  to  said  land  to 
the  said  Rebecca  Dungan ;  and  that  he  had  complied  with  all 
the  requirements  of,  and  fulfilled  all  the  conditions  imposed 
upon  him  by,  the  will ;  that  said  Rebecca,  immediately  afler 
the  death  of  the  testator,  entered  upon  and  possessed  the 
land. 

A  chain  of  title  is  then  shown,  by  several  links,  from 
Rebecca  to  the  appellee,  who  took  possession  of  the  land 
before  the  commencement  of  this  suit. 

To  this  answer  the  appellants  filed  a  demurrer,  alleging  a 
want  of  facts  as  cause,  which  was  overruled,  and  exception 
taken.  The  appellants  then  replied,  admitting  the  will,  its 
probate  and  record,  as  charged  in  the  answer,  but  averring 
that  Jesse  A.  Davidson  had  not  complied  with  the  require- 
ments of  the  will,  nor  fulfilled  its  conditions,  stating  particu- 
larly wherein;  averring  that  Rebecca,  who  died  in  1868, 
took  only  a  life  estate  by  the  will ;  then  deducing  their  heir- 
ship from  Thomas  Dungan,  the  devisor. 

To  this  reply  the  appellee  filed  a  demurrer,  stating,  as 
cause,  the  insufficiency  of  fiicts,  which  was  sustained.  Excep- 
tion by  appellants.  The  parties  stood  by  their  positions, 
and  the  court  rendered  judgment  for  appellee. 

It  is  not  necessary,  perhaps,  to  closely  examine  what 
would  have  been  the  rights  of  the  devisees,  Rebecca  and 
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Jesse,  as  between  themselves;  but  it  is  plain  to  us  that  the 
testator  intended,  by  both  clauses  of  the  devise,  to  give,  and 
therefore  did  give,  to  Rebecca  an  estate  in  fee  simple  in  the 
land,  with  an  estate  in  fee  simple  upon  condition  to  Jesse. 
It  is  not  a  devise  to  Jesse  in  fee,  with  an  estate  in  fee  over, 
upon  condition,  to  Rebecca,  for  Jesse  could  take  nothing, 
and  Rebecca  took  all,  unless  he  survived  her.  One  or  the 
other  of  the  devisees  would  take  the  entire  fee.  3  BL 
Com.  169-175;  &aow  v.  Tackery  1  Siderfin,  153;  Pdls  v. 
Brown,  Cro.  Jac.  590;  Taylor  v.  Biddall,  2  Mod.  289. 

The  title  thus  going,  in  either  view,  to  one  or  the  other  of 
the  devisees,  it  could  pass  to  no  one  else,  nor  out  of  them, 
except  by  their  own  act.  It  was  not  for  the  appellants  to 
take  advantage  of  condition  broken — and  if  they  could,  it 
could  be  done  only  by  demand  and  entry — for  the  services 
were  due  to  the  devisee  Rebecca,  and  she  waived  them  by 
accepting  the  deed  from  Jesse.  The  title  vested  immedi- 
ately on  the  death  of  the  testator;  and  it  is  immaterial  to  this 
case  in  which  of  the  devisees  it  was,  or  what  part  was  in 
either;  for  it  is  certain  that  it  was  in  one  or  the  other,  or  in 
both.  The  title  is  traced  from  Rebecca  to  the  appellee,  by 
the  several  conveyances  averred  in  the  answer. 

We  think  the  answer  was  sufficient,  and  the  reply  insuffi- 
cient. The  court  committed  no  error.  Petro  v.  Cassidayy 
13  Ind.  289;  Boone  v.  Tipton,  15  Ind.  270;  Wilson's  Ex'r 
V.  Rudd,  19  Ind.  101 ;  AUen  v.  Mayjield,  20  Ind.  293;  Spur- 
geon  v.  Scheible,  43  Ind.  216;  Lindsey  v.  Lindsey,  45  Ind. 
552. 

But  wherever  the  title  would  go  by  survivorship,  alien- 
ation or  descent,  it  passed  out  of  the  devisor  by  the  will, 
and  hence  no  title  descended  from  him  to  the  appellants,  and 
none  from  Rebecca,  his  wife  and  devisee,  because  she  had 
conveyed  the  land  before  her  death. 

The  judgment  is  affirmed. 


NOVEMBER  TERM,  1875.  169 

Wiler  V.  Manley. 


WiLER  t?.  Manley. 

Replevin. — Special  Property  in  Officer, — It  is  a  good  defence  to  an  action 
for  the  recovery  of  the  possession  of  personal  property,  that  it  has  been 
taken  by  the  defendant  by  virtue  of  a  writ  of  attachment  in  his  hands  as 
sheriff  against  the  property  of  a  person  not  a  party,  who  is  the  owner. 

%k)iz.— Instruction  to  Jury, — Evidence, — Admissions  of  Seller  after  Sale. — 
Fraud. — When,  in  such  an  action  of  replevin,  declarations  of  the  plain- 
tiff's vendor,  the  attachment  defendant,  made  after  the  sale,  were 
introduced  in  evidence  without  proper  objection  and  exception,  it  was 
not  error  to  instruct  the  jury  that  such  evidence  might  be  considered  by 
them  in  determining  the  validity  and  good  faith  of  said  sale,  if  they 
found  that  there  was  a  conspiracy  between  the  plaintiff  and  his  vendor  to 
defraud  the  creditors  of  the  latter. 

Instruction  to  Jury. — At  Request  of  Party. — In  such  case,  if  the  plaintiff 
desired  that  the  court  should  explain  to  the  jury  what  was  meant  by  a 
conspiracy  to  defraud  creditors,  he  should  have  submitted  to  the  court 
an  additional  instruction  on  that  point  to  be  given  to  the  jury. 

Practice. — Exception. — Without  an  exception  to  a  ruling  in  admitting 
evidence  over  objection,  no  question  upon  such  ruling  can  be  presented 
to  the  Supreme  Court. 

Bill  of  Exceptions. — Objection  to  Evidence, — Where  the  ground  of  an 
objection  to  evidence  admitted  is  not  shown  by  bill  of  exceptions,  no 
question  with  reference  to  the  overruling  of  the  objection  can  be  pre- 
sented to  the  Supreme  Court. 

SKUE.Statemenls  in  Motion  for  New  Trial. — ^The  statement,  in  a  motion  for 
anew  trial,  of  an  objection  made  to  evidence  admitted  or  of  an  exception 
taken  to  a  ruling  admitting  evidence  over  objection,  cannot  be  taken  as 
true,  though  such  motion  be  contained  in  a  bill  of  exceptions. 

From  the  Pulaski  Circuit  Court. 

W.  Z.  Stuart,  D.  Turpie,  W.  C.  Wikon  and  C.  B.  LaaaUey 
for  appellant. 

M.  Winfiddy  for  appellee. 
I  Downey,  J. — Action  of  replevin  for  the  recovery  of  pos- 
seeeion  of  a  stock  of  goods  by  the  appellant,  Joseph  Wiler, 
who  sues  by  his  next  friend,  against  the  appellee.  The  case 
was  commenced  in  the  Cass  Circuit  Court.  The  venue  was 
changed  to  Carroll,  and  then  to  Pulaski,  where  the  trial  was 
had.    Aaswer, 

1.  A  general  denial. 

2.  Property  in  one  Jacob  Wiler. 


170  SUPREME  COURT  OF  INDIANA. 

Wiler  V.  Manley. 

3.  That  the  goods  were  the  property  of  Jacob  Wiler; 
that  certain  of  his  creditors  had  sued  out  an  attachment 
against  his  property,  which  was  in  the  hands  of  the  defend- 
ant as  sheriff,  and  by  virtue  of  which  he  had  seized  the 
goods. 

There  was  a  motion  to  strike  out  the  third  paragraph  of 
the  answer,  and  also  a  demurrer  thereto,  both  of  which  were 
overruled.  Reply  in  denial  of  the  second  and  third  para- 
graphs of  the  answer. 

Trial  by  jury,  and  verdict  for  the  defendant.  Motion  for 
a  new  trial  overruled,  and  judgment  for  return  of  property, 
or,  if  not  returned,  for  the  value  thereof,  etc. 

The  errors  assigned  are : 

1.  The  overruling  of  the  motion  to  strike  out  the  third 
paragraph  of  the  answer. 

2.  Overruling  the  demurrer  to  the  same  paragraph  of 
answer. 

3.  Refusing  to  grant  a  new  trial. 

There  was  no  error  in  overruling  the  motion  to  strike  out 
the  third  paragraph  of  the  answer,  or  the  demurrer  thereto. 
The  answer  was  a  good  bar  to  the  action.  Had  the  court 
struck  it  out,  or  sustained  the  demurrer  thereto,  there  would 
probably  have  been  no  error  of  which  the  defendant  could 
complain.  The  sheriff  had  a  special  property  in  the  goods, 
which  enabled  him  to  defend,  and  if  the  goods  turned  out  to 
be  the  property  of  the  attachment  defendant,  entitled  him  to 
a  return  of  the  property.  See  Darter  v.  Brown,  48  Ind.  395, 
and  cases  cited;  also  Davis  v.  Warfield,  38  Ind.  461. 

Under  the  third  assignment  of  error  it  is  urged  that  the 
court  improperly  admitted  in  evidence  declarations  of  Jacob 
Wiler,  the  plaintiff's  vendor,  made  after  the  sale  of  the 
goods  to  the  plaintiff.  The  court  instructed  the  jury  that 
such  declarations  were  only  to  be  regarded  if  they  found 
that  there  was  a  conspiracy  between  Jacob  and  the  plaintiff. 
We  do  not  find,  however,  that  any  exception  was  taken  to 
the  ruling  of  the  court  in  admitting  thi^  evidence.  Without 
an  exception,  no  question  is  presented  for  decision.      Corey 
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V.  Rhineheart,  7  Ind.  290;  Richardson  v.  Hoirk,  45  Ind. 
451.  It  is  also  objected  that  the  court  erred  in  admitting  in 
-evidence  a  letter  written  by  said  Jacob  Wiler.  The  bill  of 
exceptions  does  not  show  what  the  ground  of  objection  to 
this  evidence  was,  and^  for  this  reason,  no  question  with 
Teference  to  the  ruling  is  properly  before  us.  Jemison  v. 
Walshy  30  Ind.  388. 

Little  complaint  is  made  as  to  the  instructions.  The  plain- 
tiff asked  this  instruction: 

^^6.  The  admission  and  statement  of  Jacob  Wiler,  the 
vendor  of  the  goods,  made  after  the  sale  and  delivery  of  the 
goods  by  him  to  Joseph  Wiler,  cannot  be  considered  by  you 
in  determining  the  validity  and  good  faith  of  the  sale  as  to 
Joseph  Wiler,  unless  you  find  they  were  made  in  his, 
Joseph's,  presence,  or  with  his  knowledge  or  consent.'^ 

The  court  added  to  the  instruction  this  language:  "Or 
unless  you  find  there  was  a  conspiracy  between  them  to 
defraud  Jacob's  creditors,  and  that  said  sale  was  made  in 
pursuance  of  said  conspiracy. '' 

We  think  the  instruction  ajB  modified  was  correct.  Cald- 
teell  v.  Williams,  1  Ind.  405.  The  evidence  having  gone  to 
the  jury  without  any  proper  objection  and  exception,  there  is 
no  ground  on  which'  to  complain  of  the  instruction.  It  is 
urged  that  the  court  should  have  defined  or  explained  to  the 
jurj'  what  was  meant  by  a  conspiracy  to  defraud  creditors. 
But  we  think  the  court  might  presume  that  the  jurors  had 
sufficient  intelligence  to  understand  what  was  meant.  The 
plaintiff,  if  he  thought  they  did  not,  might  have  submitted  a 
further  instruction  on  that  point  to  be  given  by  the  court. 

Upon  the  facts,  we  cannot  say  that  the  evidence  did  not 
justify  the  verdict  of  the  jury.  There  are  many  circumstan- 
ces indicative  of  fraud  in  the  transaction,  and  that  was  a 
question  involved  in  the  issues  and  proper  for  the  jury  to 
decide. 

The  judgment  is  affirmed,  with  costs. 
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On  petition  for  a  behearinq. 

Downey,  J. — A  petition  for  a  rehearing  has  been  filed 
in  this  case  in  which  counsel  for  appellant  express  the  belief 
that  counsel  for  appellee  has  misapprehended  the  state  of 
the  record,  and  that  he  has  misled  the  court  upon  the 
question  as  to  the  fitilure  to  except  to  the  ruling  of  the  court 
in  admitting  the  evidence  of  declarations  of  Jacob  Wiler, 
and  with  reference  to  the  failure  to  point  out  any  objections 
to  the  admissibility  of  the  letter  written  by  Jacob  Wiler. 
Upon  examination  of  the  petition  and  the  parts  of  the  record 
to  which  our  attention  is  called,  we  find  that  the  statements 
relied  upon  by  counsel  for  appellant  to  show  that  an  excep- 
tion was  taken  to  the  admission  of  the  parol  evidence,  and 
an  objection  pointed  out  to  the  reading  of  the  letter  in  evi- 
dence, are  found  in  the  motion  for  a  new  trial.  It  seems 
almost  unnecessary  to  say  that  the  statements  in  the  motion 
for  a  new  trial  cannot  perform  this  office.  The  fiict  that  the 
motion  for  a  new  trial  is  contained  in  a  bill  of  exceptions 
cannot  change  the  rule.  The  motion  for  a  new  trial  is  prop- 
erly a  part  of  the  record,  but  its  statements  cannot  supply 
the  &cts  which  should  appear  in  the  bill  of  exceptions.  Its 
statements  cannot  be  taken  as  true  like  those  of  the  bill  of 
exceptions.  Hopkins  v.  The  Oreemburg,  etc,,  Ikimpike  Co.r 
46  Ind.  187. 

The  petition  is  overruled. 


Line  v.  The  Stati;. 


VEKVZ,'^CAanffe  fnm  Judge. — Where  a  change  of  Tenne  fifom  the  judge 
has  been  granted  on  account  of  his  alleged  bias  and  prejudice  against  the 
defendant  in  an  indictment,  another  change  from  another  judge  for  the 
same  cause  cannot  be  granted  to  said  defendant. 

Instruction  to  Jury. — Evidence, — Alibi, — It  is  error  to  instruct  the  jury 
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on  the  trial  of  a  criminal  action,  that  **  evidence  of  an  a/iii  is  evidence  of 
a  suspicious  character." 
Sau^— ^Presumption  of  Innocence. — It  is  error  to  refuse  to  instruct  the  jury 
on  the  trial  of  a  criminal  action,  that  the  defendant  is  presumed  to  be 
innocent,  and  before  he  can  be  convicted  the  State  must  prove  him  guilty 
beyond  a  reasonable  doubt. 

From  the  Carroll  Circuit  Court. 

J.  A.  Sims  and  C.  R.  Pollard^  for  appellant. 

C.  A,  BusMrkj  Attorney  General,  for  the  State. 

BiDDLE,  C.  J. — Indictment  for  larceny  in  stealing  a  horse. 

It  appears  from  the  record  that  the  Hon.  Bernard  B. 
Daily,  the  judge  of  the  court,  had  been  employed,  before  his 
appointment,  as  counsel  for  appellant,  and  for  this  reason 
was  incapacitated  from  trying  the  case.  He  therefore  called 
the  Hon.  Edwin  P.  Hammond  to  preside  at  the  trial.  The 
appellant  moved  for  a  change  of  venue  from  Judge  Ham- 
mond, founded  on  his  affidavit,  on  account  of  the  alleged 
bias  and  prejudice  of  the  judge  a^kinst  him.  The  motion 
was  granted.  Thereupon,  Judge  Daily  called  the  Hon. 
Edward  C.  Buskirk  to  try  the  case.  The  appellant  then 
filed  his  affidavit,  alleging  the  bias  and  prejudice  of  Judge 
Buskirk  against  him,  and  moved  again  for  a  change  of  venue 
from  the  judge.  This  motion  was  overruled,  and  exception 
taken. 

The  affidavit,  we  think,  fulfils  the  requisites  of  the  statute ; 
but  the  question  arises,  is  the  appellant  entitled  to  two 
changes  of  venue  in  the  same  case  for  the  same  cause?  We 
think  not.  The  statute  nowhere  authorizes  a  second  change 
of  venue  to  the  same  party  for  the  same  cause.  The  court 
had  no  more  power  to  grant  a  second  change  than  it  would 
have  to  grant  a  third,  fourth,  or  fifth,  or  any  number  of 
changes.  The  ends  of  justice  demand  this  construction  of 
the  statute ;  otherwise  it  would  be  in  the  power  of  a  defend- 
ant, charged  with  a  criminal  oflFence,  to  defeat  a  trial  entirely. 

After  the  overruling  of  the  motion  for  a  change  of  venue 
from  Judge  Buskirk,  the  appellant  was  arraigned,  and 
pleaded  not  guilty  to  the  indictment.     A  jury  trial  was  had, 
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which  resulted  in  a  verdict  of  guilty.  A  motion  for  a  new 
trial  was  made,  causes  filed,  motion  overruled,  exception 
taken,  and  appeal  to  this  court. 

•  At  the  proper  time,  the  .State  moved  the  court  to  instruct 
the  jury  as  follows : 

"  7.  Evidence  of  an  alihi  is  evidence  of  a  suspicious  char- 
acter, and  should  be  most  rigorously  sifted,  and  cautiously 
confided  in ;  but  when  it  has  been  subjected  to  severe  scru- 
tiny, and  ascertained  to  have  been  honestly  and  truthfully 
given,  it  should  have  equal  force  with  the  same  weight  of 
evidence  on  any  other  subject." 

The  motion  was  sustained,  the  instruction  given  to  the 
jury,  and  exception  taken  by  the  appellant. 

It  seems  to  us  that  this  instruction  is  erroneous.  Why 
evidence  of  an  alihi  should  be  regarded  as  suspicious,  as  a 
rule  of  law,  any  more  than  evidence  of  any  other  defence,  we 
cannot  perceive.  Suspicious  evidence  is  a  fact  for  the  jury 
to  consider,  not  a  rule  of  law  applicable  in  all  cases  to  the 
defence  of  olihi.  Such  a  defence  may  be  supported  by  unsus- 
picious evidence,  and  as  honestly  made  as  any  other,  and  is 
often  the  only  shield  of  innocence.  And  we  think  whatever 
defence  a  defendant  may  lawfully  make,  should  not  be  sub- 
ject to  any  suspicion,  unless  the  evidence  in  the  case  war- 
rants it.  There  is  a  presumption  of  law,  in  certain  cases, 
against  the  full  credibility  of  evidence ;  as,  where  the  witness 
testifies  on  his  own  behalf,  or  on  behalf  of  his  near  kindred 
or  of  those  in  close  relations  of  love  and  affection  to  him,  or 
where  he  is  interested.  In  such  cases,  the  rule  of  law  is 
founded  on  the  uniformity  of  human  nature  in  its  disposi- 
tion to  favor  and  shelter  those  it  loves  and  to  protect  its  own 
interests.  We  know  of  no  such  rule  against  witnesses 
because  they  happen  to  testify  concerning  an  a/t6i.  The  cred- 
ibility of  witnesses  must,  in  all  cases,  be  left  to  the  jury, 
whatever  may  be  the  subject  about  which  they  testify.  Sus- 
picion, falsehood  or  fraud  are  never  presumed;  they  must 
be  shown  by  evidence. 

There  is  also  a  class  of  cases  wherein  presumptions  will 
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arise  against  a  defendant;  as,  when  a  larceny  has  been  eom- 
mittedy  and  the  stolen  goods  are  found,  immediately  or  soon 
after,  in  the  possession  of  the  defendant;  or  when  counter- 
feiting tools  are  found  upon  the  person  arrested  for  passing 
counterfeit  money ;  but  we  know  of  no  presumption  or  sus- 
picion, as  a  rule  of  law,  against  the  evidence  or  the  wit- 
nesses of  a  defendant  merely  because  he  attempts  to  prove  an 
alxhi  in  his  defence. 

In  the  case  of  Allison  v.  The  State,  42  Ind.  354,  this  court 
expressed  the  following  rule,  to  which  we  adhere : 

"When  the  trial  of  a  criminal  case  is  by  jury,  the  court 
should  not  lay  down  any  arbitrary  rules  as  to  the  weight 
they  are  to  give  to  the  evidence  which  has  been  adduced* 
They  are  the  judges  of  the  fiicts,  and  must  be  left  to  weigh 
the  evidence  and  consider  the  motives  of  the  party,  without 
any  rules  from  the  court  which  will  compel  them  to  indulge 
a  presumption  of  fact,  whether,  under  all  the  circumstances, 
they  think  they  ought  to  indulge  it  or  not." 

If  it  should  be  thought  that  the  case  of  Howard  v.  The 
State,  50  Ind.  190,  conflicts  with  this  view  in  the  statement  of 
the  instructions,  it  will  be  noticed  that  the  case  was  decided 
upon  another  ground. 

This  court  has  frequently  held  that  sufficient  evidence  of 
an  alibi  to  create  a  reasonable  doubt  in  the  minds  of  the  jury 
of  the  defendant's  guilt  should  result  in  an  acquittal. 
Adam  v.  The  State,  42  Ind.  373;  West  v.  The  State,  48  Ind. 
483;  Biniis  v.  T/ie  State,  46  Ind.  311 ;  Kaufman  v.  State,  49 
Ind.  248. 

The  ap{)ellant,  at  the  proper  time,  asked  the  court  to 
instruct  the  jury  as  follows : 

"6.  In  a  criminal  case,  the  defendant  is  presumed  to  be 
innocent  of  the  crime  with  which  he  is  charged ;  and  before 
he  can  be  convicted  of  the  crime  with  which  he  is  charged, 
the  State  must  prove  him  guilty  of  the  crime  beyond  a  rea- 
sonable doubt." 

This  instruction  was  refused  by  the  court,  and  exception 
taken  by  the  appellant. 
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We  think  the  refiisal  of  this  instruction  was  error.  2  G. 
&  H.  415,  sec.  104;  Long  v.  The  State,  46  Ind.  682. 

The  omission  to  give  this  instruction  was,  doubtless,  an 
oversight  in  the  learned  judge  who  tried  the  caae  below,  but 
so  the  record  is  made  up. 

There  are  several  other  instructions  asked  by  the  appel- 
lant, and  refused  by  the  court,  which  express  the  law;  but 
as  they  were  given  by  the  court,  on  its  own  motion,  in  sub- 
stantially the  same  words,  the  refusal  was  not  erroneous. 
But  as  to  the  sixth  instruction,  above,  we  may  say,  as  was 
said  by  Osborn,  J.,  in  the  case  of  Long  v.  The  State,  «upf  a, 
that  "  we  have  carefully  examined  all  the  instructions,  and 
find  that  the  second  branch  of  that  asked  and  refused  had 
been  substantially  given,  but  they  were  silent  as  to  the  pre- 
sumption of  innocence.  The  court  should  have  charged  the 
jury  on  that  subject,  as  asked,  and  an  error  was  committed 
by  its  refusal  to  do  so." 

The  judgment  is  reversed;  cause  remanded,  with  direc- 
tions to  sustain  the  motion  for  a  new  trial,  and  an  order  to 
return  the  prisoner. 


51    176 

'i^5-Ji  Haskett  v.  The  State. 

Contempt. — Constructive  Contempt. — It  is  the  policy  of  the  law  not  to 
extend  the  proceeding  for  constructive  contempt  to  cases  not  coming 
within  the  established  rules. 

Same. —  Trial. — Whether  a  person  attached  for  contempt  does  or  does  not 
purge  himself  by  answer,  there  should  not  probably  be  any  trial. 

Same. — Answer  Denying  Affidavit. — Process. — Under  the  statute  (2  G.  &  H. 
8,  sec.  13)  conferring  on  the  circuit  courts  full  authority  to  punish  by  fine 
and  imprisonment,  or  either,  all  contempts  of  their  authority  and  process, 
in  any  matter  before  them  or  by  which  the  proceeding  of  the  court  or 
the  due  course  of  justice  is  interrupted,  one  who  knows  an  indictment  is 
pending,  on  which  the  name  of  a  certain  person  is  indorsed  as  a  witness, 
and  that  a  subpoena  has  been  issued  and  is  in  the  hands  of  the  sherifT  to 
be  served  on  that  person,  and  who,  to  prevent  the  service  of  the  subpoena. 
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removes  such  person  to  a  rcfmote  part  of  the  county,  away  from  his  ordi- 
nary place  of  residence,  and  by  his  advice  and  direction  causes  such  per- 
son to  avoid  the  service  of  the  subpoena,  may  be  attached  for  contempt ; 
bat,  if  in  answer  to  an  attachment  upon  an  affidavit  charging  such  facts, 
the  person  attached  denies  under  oath  that  he  knew  any  subpoena  had  been 
or  would  be  issued  for  the  witness  when  he  removed  him,  he  should  be 
,    discharged  from  the  attachment. 

From  the  Hamilton  Circuit  Court. 

D.  MosSy  T.  J.  KanCy  J.  W.  Evans  and  R.  R.  Stepheriaony 
for  appellant. 

C.  A.  Buskirky  Attorney  General,  for  the  State. 

Downey,  J. — Proceeding  against  the  appellant  for  con- 
tempt. An  affidavit  of  Iredell  H.  Jessup,  filed  in  the  said 
court,  states  that  an  indictment  had  been  and  was  pending 
in  the  court  against  one  Marshall  Cardwell  for  seduction  of 
one  Juliet  L.  Haskett;  that  her  name  was  on  the  indictment 
as  a  witness,  and  she  was  a  material  and  competent  witness 
in  the  cause ;  that  a  subpoena  had  been  duly  issued  for  her, 
bat  not  served  until  the  3d  day  of  May,  1875;  that  on 
the  25th  day  of  April,  1875,  the  appellant,  well  knowing  all 
the  fiujts  above  set  forth,  and  that  she  would  be  subpoenaed 
as  a  witness  in  the  cause  at  the  April  term,  did  counsel, 
advise,  persuade  and  convey  her  away  from  her  home  in 
said  county  to  the  residence  of  Albert  McMurtry,  in  a 
remote  part  of  the  county,  twelve  miles  from  her  residence; 
and  did  advise,  counsel  and  direct  her  to  so  conduct  and  con- 
<ieal  herself  that  the  process  of  said  court  could  not  be  served 
upon  her;  that  she  did  so  conceal  herself,  in  pursuance  of 
said  advice  and  counsel ;  that  process  was  not  and  could  not 
be  served  upon  her  for  several  days;  whereby  said  defend- 
ant has  been  guilty  of  contempt  of  said  court,  in  interfering 
with  its  authority  and  process  in  a  matter  properly  before  it. 

On  this  affidavit  an  attachment  was  issued,  and  the  appel- 
lant was  arrested  and  brought  before  the  court.     He  moved 
the  court  to  quash  the  attachment,  but  his  motion  was  over- 
ruled.   He  then  answered  as  follows : 
Vol.  LI. —12 
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•  *^  The  defendant,  for  answer  to  attachment  issued  agaiast 
him  for  contempt  herein,  says  that  he  did,  at  the  request  of 
said  Juliet  L.  Haskett,  accompany  her  to  the  residence  of 
Albert  McMurtry,  which  is  in  this  county,  but  at  that  time 
he  had  no  knowledge  of  the  fact  that  any  subpoena  er  other 
process  had  been  issued  from  this  court  requiring  her  to  tes- 
tify as  a  witness  in  said  cause  or  any  other  cause  in  said 
court  \  that  at  that  time  he  did  not  even  know  that  any  pro- 
cess would  be  issued  for  her  as  a  witness  in  said  cause ;  that 
said  Juliet  L.  Haskett  is  his  daughter,  and  she  had,  before 
the  time  he  accompanied  her  to  said  McMurtry's,  informed 
him  that  she  did  not  desire  to  prosecute  said  cause  against 
said  Cardwell,  and  that  he  honestly  believed,  at  the  time 
said  Juliet  was  removed  to  said  ^McMurtry's,  that  she  had 
a  legal  right  to  abandon  said  prosecution,  and  he,  in  good 
faith,  believed  that  he  had  a  legal  right  to  remove  her  to 
said  McMurtry's  residence  or  any  other  place,  without  being 
in  contempt  of  court,  or  doing  any  other  wrong,  inasmuch  as 
he  had  no  knowledge  or  information  of  any  character  what- 
ever that  any  subpoena  or  any  other  process  had  been  issued 
from  this  court  for  said  Juliet  to  testify  in  said  cause  or  any 
cause,  nor  did  he  ever  aid,  assist  or  advise  any  one  else  to 
remove  said  Juliet  from  this  county." 

Upon  this  answer,  the  appellant  moved  the  court  to  dis- 
charge him  from  the  attachment,  but  this  motion  also  w^as 
overruled. 

Thereupon,  the  prosecuting  attorney  demurred  to  the 
answer,  and  the  demurrer  was  sustained.  The  appellant 
refusing  to  answer  further,  the  court  directed  that  a  plea  of 
not  guilty  be  entered  for  him,  and,  over  his  objection,  heard 
the  evidence  in  support  of  the  charge  contained  in  the  affi- 
davit. The  ground  of  the  defendant's  objection  to  the  intro- 
duction of  the  evidence  was,  that  the  affidavit  filed  by  the 
prosecutor  and  the  answer  thereto  filed  by  the  defendant, 
purging  himself  of  the  contempt,  were  all  the  proceedings 
allowed  in  such  cases. 

Having  heard  the  evidence,  the  court  assessed  a  fine  of  one 
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hundred  dollars  against  the  appellant,  and  rendered  judg- 
ment therefor,  and  that  he  stand  committed,  etc. 

Errors  are  assigned  calling  in  question  the  correctness  of 
these  rulings. 

It  is  probable  that  the  court  would  be  held  to  have  the 
power  to  punish  contempts  without  any  legislation  on  the 
subject.  But  it  is  enacted  by  the  legislature,  with  reference 
to  the  circuit  courts,  that  they  shall  have  full  authority  to 
punish,  by  fine  and  imprisonment,  or  either,  all  contempts  of 
their  authority  and  process  in  any  matter  before  them,  or  by 
A?hich  the  proceedings  of  the  court  or  the  due  course  of  jus- 
tice is  interrupted.     2  G.  &  H.  8,  sec.  13. 

A  summons  for  a  witness  is  a  process  of  the  court.  The 
affidavit  in  this  case,  on  which  the  attachment  was  awarded, 
shows  that  an  indictment  had  been  found  and  was  pending 
in  the  court,  on  which  the  name  of  the  daughter  of  the 
appellant  was  indorsed  as  a  witness;  that  a  summons  had 
been  issued  and  was  in  the  hands  of  the  sheriff,  to  be  served 
on  her,  requiring  her  attendance  as  a  witness  in  the  case  at 
the  approaching  term  of  the  court;  that  the  appellant  knew 
these  facts;  that,  to  prevent  the  service  of  the  summons 
upon  her,  he  removed  her  to  a  remote  part  of  the  county, 
away  from  her'  ordinary  place  of  residence ;  and  that  by  his 
advice  and  direction  she  thus,  for  a  time,  avoided  the  service 
of  the  summons.  We  are  of  opinion  that  the  affidavit  shows 
that  the  appellant  was  guilty  of  a  contempt  of  the  process  of 
the  court.  Whittem  v.  The  State,  36  Ind.  196;  3  Whart.  Cr. 
Law,  sec.  3427.  We  think,  therefore,  that  the  court  com- 
mitted no  eFTOT  in  overruling  the  motion  to  quash  the  attach- 
ment. 

The  next  question  is  as  to  the  refusal  to  discharge  the 
appellant  on  the  filing  of  his  affidavit,  and  holding  that  he 
had  not  thereby  purged  hfinself  of  the  alleged  contempt. 

It  has  been  held  in  several  cases  in  this  court,  that  if  the 
defendant  in  such  case  deny  under  oath  the  facts  constituting 
the  alleged  contempt,  he  should  be  discharged,  leaving  him. 
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• 

if  he  has  sworn  falsely,  to  be  prosecuted  for  the  perjury, 
Barke  v.  The  State,  47  Ind.  528,  and  cases  cited. 

The  substance  of  the  affidavit  of  the  defendant  is,  that  he 
did  not  know,  when  he  removed  his  daughter,  that  any  sum- 
mons for  her  appearance  at  court  had  been  or  would  be 
issued ;  that  his  daughter  had  informed  him  that  she  did  not 
desire  to  prosecute  the  cause  against  Cardwell ;  that  he  hon- 
estly believed  she  had  a  right  to  abandon  the  prosecution; 
and  that  he  had  a  legal  right  to  remove  her  as  he  did,  with- 
out being  in  contempt  or  doing  any  other  wrong.  He  does 
not  deny  that  he  knew  that  the  indictment  had  been  found 
and  was  pending,  with  her  name  thereon  as  a*  witness,  nor 
does  he  deny  that  the  summons  had  been  issued. 

He  can  receive  no  credit  for  his  belief  that  his  daughter 
had  a  right  to  abandon  the  prosecution. 

If  the  prosecution  had  been  used  as  a  means  of  compelling 
the  defendant  therein  to  pay  his  daughter  money  until  she 
was  satisfied  to  abandon  it,  this  did  not  satisfy  the  demands 
of  criminal  justice,  and  this  he  must  be  presumed  to  have 
known.  If  he  was  excusable,  it  was  only  on  the  ground  that 
he  did  not  know  that  any  summons  had  been  issued  for  his 
daughter  as  a  witness  in  the  case,  when  he  removed  her  from 
her  home. 

We  believe  it  is  the  policy  of  the  law  not  to  extend  the 
proceeding  for  constructive  contempt  to  cases  not  coming 
within  the  established  rules,  and  we  are  therefore  the  more 
willing  to  hold  that  the  answer  of  the  appellant  was  suf- 
ficient to  purge  him  of  the  alleged  contempt. 

We  conclude  that  the  court  should  have  discharged  the 
appellant  from  the  attachment,  upon  the  showing  made  by 
him. 

We  may  remark,  in  conclusion,  that  it  was  probably  wrong 
for  the  court,  after  adjudging  the  appellant's  answer  insuffi- 
cient, and  he  had  declined  to  answer  further,  to  make  an 
issue  for  him  and  proceed  to  try  the  same.  If  the  answer 
did  not  purge  the  alleged  contempt,  there  was  probably 
nothing  to  be  clone  but  to  assess  such  punishment  as  the  cir- 
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cumstances  of  the  case  made  proper.  Whether  the  defend- 
ant does  or  does  not  purge  himself  of  the  alleged  contempt, 
there  should  not,  probably,  be  any  trial. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  discharge  the  defendant  from  the  attachment. 
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Pleading. — Common  Carrier.  —  Ownership  of  Property,  —  If  a  complaint 
against  a  common  carrier,  for  failure  to  carry  and  deliver  property,  shows 
that  the  property  was  bought  of  the  consignor  by  the  plaintiff,  that  the 
consignor  delivered  it  to  the  carrier,  and  that  the  carrier  executed  a  bill 
of  lading  to  the  plaintiff,  but  failed  to  deliver  the  goods,  it  is  sufficient. 

Common  Carrier.  — Goods  Taken  by  Legal  Process,  —  A  common  carrier 
is  excused  from  liability  for  not  carrying  and  delivering  goods,  when, 
without  any  act,  fault  or  connivance  on  the  part  of  the  carrier,  they 
are  seized  by  virtue  of  legal  process  and  taken  out  of  his  possession. 

Same. — Duly  of  Carrier  to  Give  Notice. — When  goods  in  possession  of  a  com- 
mon carrier  are  taken  out  of  the  possession  of  the  carrier  by  legal  process, 
he  should  give  immediate  notice  to  the  parties  interested. 

From  the  Martin  Circuit  Court. 

W.  H.  De  Wolf  Bind  H.  P.  Buxton,  for  appellant 

G.  G,  Reily  and  W,  C  Johnson^  for  appellees. 

Downey,  J. — This  was  an  action  by  appellees  against  the 
appellant  as  a  common  carrier.  The  action  was  commenced 
in  Knox  county,  and  the  venue  changed  to  Martin. 

It  is  alleged  in  the  complaint  that  the  plaintiffs*  consignors, 
on  the  3d  of  November,  1873,  delivered  to  the  appellant, 
at  Bridgeiwrt,  Illinois,  a  quantity  of  wheat,  to  be  carried  to 
Vincennes,  Indiana,  and  delivered  to  the  appellees.  The 
appellant  signed  and  delivered  a  bill  of  lading  evidencing 
the  contract,  and  this  is  the  foundation  of  the  action. 

It  is  alleged  that  the  company  failed  to  deliver  the  wheat 
according  to  the  c<»utract,  etc.  A  demurrer  to  the  complaint 
was  filed  and  overruled. 
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The  defendant  moved  the  court,  on  affidavit,  to  stay  the 
action  until  the  determination  of  an  action  of  replevin  in 
Illinois,  involving  the  title  and  ownership  of  the  property*, 
brought  by  one  Johnson.     This  motion  having  been  over- 
ruled, the  defendant  asked  that  Johnson  be  made  a  party 
to  the  action,  which  request  was  also  refused.     Thereujwu 
the  defendant  pleaded,  in  substance,  that  while  the  wheat 
was  in  a  car  of  the  company,  at  Bridgeport,  awaiting  the 
coming  of  a  train  and  engine  to  transport  it  to  Vincennes,  in 
accordance  with  the  bill  of  lading,  without  any  act,  fault  or 
connivance  of  the  defendant,  or  of  any  of  her  agents,  ser- 
vants or  employes,  Johnson  sued  out  of  the  office  of  the  clerk 
of  the  circuit  court  of  Lawrence  county,  Illinois,  a  writ  of 
replevin,  the  said  Johnson  then  and  there  claiming  to  be  the 
owner  and  entitled  to  the  possession  of  said  wheat,  and,  by  vir- 
tue of  said  writ,  the  sheriff  of  said  county  seized  and  took  the 
same  out  of  the  possession  of  the  defendant,  and  delivered 
the  same  to  said  Johnson,  according  to  law  and  the  command 
ef  said  writ,  and  the  said  Johnson  took  possession  thereof; 
that  said  action  is  yet  pending,  by  reason  whereof  the  defend- 
ant was  prevented  from  transporting  said  wheat  to  said  city 
of  Vincennes  and  delivering  the  same  to  the  plaintiffs.     It 
is  averred  that  said  Lawrence  Circuit  Court  had  jurisdiction, 
and  certified  copies  of  the  papers  and  process  in  the  action  of 
replevin,  etc.,  are  filed  with  the  answer. 

A  demurrer  to  this  answer,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  defence  to  the  action,  w^as 
filed  by  the  plaintiffs  and  sustained  by  the  court.  The 
defendant  declining  to  answer  further,  there  was  judgment 
for  the  plaintifls. 

It  is  objected  to  the  complaint  that  it  does  not  show  that 
the  plaintiffs  own  the  wheat,  or  that  they  are  the  consignees 
mentioned  in  the  bill  of  lading.  There  is  no  foundation  for 
these  objections.  The  complaint  alleges  that  the  plaint iffi^ 
purchased  the  wheat  of  the  consignors ;  that  the  consignors 
delivered  the  same  to  the  defendant;  and  that  the  defendant 
executed  the  bill  of  lading  to  the  plaintiffs. 
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It  is  further  assigned  as  error,  that  the  court  improperly 
sustained  the  demurrer  to  the  answer. 

The  que.«rtion  presented  is  this,  is  a  common  carrier  of 
goods  excused  from  liability  for  not  carrying  and  delivering 
the  goods,  when  they  are,  without  any  act,  fault  or  conni- 
vance on  his  part,  seized,  by  virtue  of  legal  process,  and 
taken  out  of  his  possession  ? 

It  is  impossible  for  the  carrier  to  deliver  the  goods  to  the 
consignee,  when  they  have  been  seized  by  legal  process  and 
taken  out  of  his  possession.  The  carrier  cannot  stop,  when 
goods  are  offered  to  him  for  carriage,  to  investigate  the  ques- 
tion as  to  their,  ownership.  Nor  do  we  think  he  is  bound, 
when  the  goods  are  so  taken  out  of  his  possession,  to  follow 
them  up,  and  be  at  the  trouble  and  expense  of  asserting  the 
claim  thereto  of  the  party  to  or  for  w^hom  he  undertook  to 
cany  them.  We  do  not  think  it  material  what  the  form  of 
the  process  may  be.  In  every  case  the  carrier  must  yield  to 
the  authority  of  legal  process. 

After  the  seizure  of  the  goods  by  the  officer,  by  virtue  of 
the  process,  they  are  in  the  custody  of  the  law,  and  the  car- 
rier cannot  comply  with  his  contract  without  a  resistance  of 
the  process  and  a  violation  of  law. 

The  right  of  the  sheriff  to  hold  the  goods  involved  ques- 
tions which  could  only  be  determined  by  the  tribunal  which 
issued  the  process  or  some  other  competent  tribunal,  and  the 
carrier  haJ  no  power  to  decide  them.  If  the  goods  were 
.  wrongfully  seized,  the  plaintifis  have*  their  remedy  against  the 
officer  who  seized  them,  or  against  the  party  at  whose 
instance  it  was  done.  As  between  these  parties,  the  process 
would  be  no  justification,  if  the  plaintifis  were  the  owners  and 
entitled  to  the  possession  of  the  goods. 

It  makes  no  difference,  we  think,  that  the  process  was 
issued  by  a  tribunal  of  a  state  different  from  that  in  which 
the  plaintiffi  reside.  The  rule  must  be  the  same  as  in  a  case 
where  the  process  emanates  from  a  court  in  the  state  of  the 
plaintiff's  residence. 

it  caanot  be  denied  that  the  carrier  must  obey  the  laws  of 
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the  several  states  in  which  it  follows  its  calling.  The  law* 
of  Illinois  which  give  force  and  effect  to  a  writ  of  replevin 
must  be  obeyed.  It  cannot  say  to  the  sheriff,  who  is  armed 
with  a  writ  issued  in  due  forni  of  law,  commanding  him  to 
take  the  property,  that  it  has  executed  a  bill  of  lading,  and 
thereby  agreed  to  transport  the  property  to  another  state,  and 
therefore  he  cannot  have  it.  The  sheriff  would  have  the 
right,  and  it  would  become  his  duty,  to  call  out  the  power  of 
the  county  to  aid  in  serv- ing  his  lawful  process. 

The  carrier  i.s  deprived  of  the  possession  of  the  property 
by  a  superior  power,  the  power  of  the  state — the  vis  major 
of  the  civil  law — and  in  all  things  as  potent  and  over- 
powering, as  far  as  the  carrier  is  concerned,  as  if  it  were  the 
"  act  of  God  or  the  public  enemy."  In  feet,  it  amounts  to 
the  same  thing;  the  carrier  is  equally  powerless  in  the  grasp 
of  either. 

In  Redf.  Railw.,  vol.  2,  p.  158,  the  learned  author  says  that 
it  is  settled  that  the  bailee  may  defend  against  the  claim  of 
the  bailor,  by  showing  that  the  goods  have  been  taken  from 
him  by  legal  process.  And  in  a  note  he  adds,  "  If  this  defence 
were  not  valid,  it  might  compel  the  party  to  resist  the  acts  of 
a  public  ofiBcer  in  the  discharge  of  his  duty,  which  the  law 
will  never  do." 

In  New  York,  where  property  was  forcibly  seized  by  a 
constable,  on  a  complaint  that  the  property  had  been  stolen, 
the  court  said,  "  But  my  associates,  not  passing  upon  the 
question  v/hcther  the  property  was  delivered  to  the  true  own- 
ers, desire  to  put  this  case  upon  the  doctrine  that  the  com- 
mon carrier  is  exonerated  from  his  obligation  to  his  bailor^ 
where  the  property  of  the  latter  is  taken  from  him  by  due* 
legal  process,  provided  the  bailor  is  promptly  notified  of 
such  taking.  *  *  *  The  judgment  of  the  Supreme  Court 
should  therefore  be  affirmed.  All  affirm,  oh  the  ground  that 
when  the  property  is  taken  from  the  carrier  by  legal  pro- 
cess, and  he  gives  notice  thereof,  ho  is  discharged."  Bliven 
V.  Hudson  liivcr  R.  li.  Co.,  86  N.  Y.  40.?. 

In  this  same  case,  in  the  Supreme  Court,  it  was  held,  that 


NOVEMBER  TERM,  1875.  ,  185 

The  Ohio  and  Mississippi  Railway  Co.  v,  Yohe  et  ai,    ' 

'4he  bailee  must  assure  himself,  and  show  the  court  that 
the  proceedings  are  regular  and  valid,  but  he  is  not  bound 
to  litigate  for  his  bailor,  or  to  show  that  the  judgment  or 
decision  of  the  tribunal  issuing  the  process,  or  seizing  the 
goods,  was  correct  in  law  or  in  fact.  This  is  the  rule  as  to 
bailees  in  general,  and  it  includes  the  case  of  common  car- 
riers.^*    Bliven  v.  Hudson  River  B,  R.  Co.,  35  Barb.  191. 

In  a  case  where  goods  were  seized  on  attachment,  the 
court  held,  "  If  goods  are  taken  from  a  bailee  or  carrier  by 
authority  of  law,  in  any  case  coming  within  these  exceptions^ 
there  is  no  doubt  that  it  is  a  good  defence  to  an  action  by 
the  bailor  or  shipper,' for  a  non-delivery."  Van  Winkle  x. 
United  States  Mail  Steamship  Co.,  37  Barb.  122. 

In  Vermont,  where  goods  in  the  hands  of  a  wharfinger 
were  seized  under  legal  process,  the  court  held  that  if  they 
are  taken  from  the  wharfinger  or  warehouseman  by  lawful 
process,  the  wharftnger  or  warehouseman  can  protect  him- 
self in  a  suit  brought  against  him  by  the  owner.  Burton  v, 
WUkinson,  18  Yt  186. 

In  the  Supreme  Court  of  the  United  States,  where  goods 
in  the  hands  of  a  carrier  had  been  attached  by  a  third  party, 
in  a  suit  brought  by  the  consignees  on  a  bill  of  lading,  Mr. 
Justice  Nelson,  in  delivering  the  opinion  of  the  court,  said : 

"After  the  seizure  of  the  goods  by  the  sheriff,  under  the 
attachment,  they  were  in  the  custody  of  the  law,  and  the 
defendant  could  not  comply  with  the  demand  of  the  plain- 
tifls  without  a  breach  of  it,  even  admitting  the  goods  to  have 
been,  at  the  time,  in  his  actual  possession.  The  case,  how- 
ever, shows  that  they  were  in  the  possession  of  the  sheriff's 
officer  or  agent,  and  continued  there  until  disposed  of  under 
the  judgment  upon  the  attachment.  It  is  true,  that  these 
goods  had  been  delivered  to  the  defendant,  as  carriers,  by 
the  plaintiffs,  to  be  conveyed  for  them  to  the  place  of  des- 
tination, and  were  seized  under  an  attachment  against  third 
persons ;  but  this  circumstance  did  not  impair  the  legal 
effect  of  the  seizure  or  custody  of  the  goods  under  it,  so  as 
to  justify  the  defendant  in  taking  them  out  of  the  hands  of 
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the  sheriff.  The  right  of  the  sheriff  to  hold  them  was  a  ques- 
tion of  law,  to  be  determined  by  the  proper  legal  proceed- 
ings, and  not  at  the  will  of  the  defendant  nor  that  of  the 
plaintiffs.  The  law  on  this  subject  is  well  settled,  as  may 
be  seen  on  a  reference  to  the  cases  collected  in  sections 
453,  290,  350,  of  Drake  on  Attachment,  second  edition." 
mies  V.  Darm,  1  Black,  101. 

The  above  case  is  the  same  as  the  case  at  bar,  with  the 
single  exception  that  in  8tile%  v.  Davis  the  goods  were 
seized  under  an  attachment,  while  in  this  case  they  were 
seized  under  a  writ  of  replevin. 

There  is  a  defect,  however,  in  the  answer,  which  justified 
the  circuit  court  in  holding  it  bad,  and  that  is  the  want  of 
an  averment  that  the  defendant  gave  immediate  notice  to  the 
plaintifls  that  the  goods  had  been  seized  and  taken  out  of  its 
possession.  That  the  carrier  sliould  do  tliis,  seems  to  be  a  nec- 
essary and  reasonable  qualification  of  the  rule.  The  rule  is 
laid  down  with  this  qualification  in  Bliven  v.  The  Hudson 
River  R.  R.  Co,,  supra.  The  only  averment  as  to  notice  in 
the  answer  is  this:  '^And  the  defendant  further  avers  that- 
said  plaintiffs  had  notice  before  the  commencement  of  this 
suit,  that  said  action  of  replevin  was  pending,"  etc.  The  bill 
of  lading  bears  date  November  3d,  1873.  The  writ  of 
replevin  bears  date  November  5th,  1873.  The  wheat  was 
taken  and  delivered  to  Johnson  on  the  6th  day  of  Novem- 
ber, 1873.  The  record  does  not  show  when  this  action  was 
commenced.  The  first  date  given  is  that  of  the  filing  of  the 
amended  complaint,  February  7th,  1874.  There  is  nothing 
from  which  we  can  find  that  proper  diligence  was  used  by 
the  carrier  in  giving  notice  of  the  seizure  of  the  goods. 

It  may  be  repeated  that  the  wheat  was  received  by  the 
defendant  on  the  3d  day  of  November,  1873,  and  was  not 
seized  until  the  6th.  It  is  probable  that  a  satisfectory 
excuse  or  reason  should  be  alleged  why  the  wheat  was  not 
moved  before  the  seizure.  The  answer  admits  the  receipt  of 
the  wheat  and  the  execution  of  the  bill  of  lading,  on  the  3d 
of  November, ^nd  then  alleges,  "and  thereupon  said  wheat 
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was  loaded  into  a  car  of  defendant  then  standing  upon  her 
side  track,  at  said  town  of  Bridgeport,  and  while  said  wheat 
was  in  said  car,  and  so  upon  said  track,  and  awaiting  the 
arrival  af  a  train  and  engine  to  transport  the  same  to  the  city 
of  Vincennes  aforesaid,  in  accordance  with  the  terms  of  said 
bill  of  lading,  and  without  the  act^  fiiult  or  connivance  of 
the  defendants  or  of  any  of  her  agents,  servants  or  employes, 
one  Benjamin  F.  Johnson  sued  out,"  etc.  It  is  very  ques- 
tionable whether  this  shows  proper  diligence  on  the  part  of 
the  carrier.  We  need  not,  however,  decide  this  question. 
Clearly,  we  think,  the  carrier  cannot  make  use  of  the  fact 
that  the  property  has  been  seized  by  legal  process  to  shield 
himself  from  liability  for  his  own  negligence,  or  to  justify 
any  improper  confederation  with  the  party  or  officer  seizing 
the  goods. 

The  rulings  of  the  court  on  the  motions  to  stay  the  pro- 
ceedings in  the  action,  and  to  cause  Johnson  to  be  made  a 
party  to  the  action,  were  proper,  for  the  reasons  stated  in 
determining  the  validity  of  the  answer. 

A  question  is  made  concerning  the  publication  of  a  deposi- 
tion taken  by  the  plaintiffs,  which,  it  is  contended,  was  not 
properly^  directed  on  the  envelope.  But  as  the  deposition 
was  pot  used  on  the  trial,  the  defendant  could  not  have  been 
injured  by  this  ruling. 

The  judgment  below  is  affirmed,  with  costs. 


McMahan  et  al.  v.  Spinning. 

Pleading. — A  paragraph  of  an  answer,  pleaded  in  bar  of  the  action  gener« 
aUy,  is  bad  on  demurrer,  if  it  does  not  answer  all  of  the  paragraphs  of 
the  complaint. 

Same. — Counter' Claim, — ^To  an  action  for  work  and  labor  and  materials, 
an  answer  claiming  damages  for  a  failure  to  abide  by  an  award  of  arbi- 
trators, to  whom  the  matter  of  difference  had  been  submitted,  is  not  good 
as  a  counter-claim. 
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Arbitration. — Power  to  Select  Umpire, — Arbitrators  have  no  power  to  call 
in  either  an  umpire  or  another  arbitrator,  unless  they  are  authorized  to  do 
so  by  the  terms  of  submission. 

Practice. — Bill  of  Exceptiofts, — A  bill  of  exceptions  to  the  ruling  of  a  court 
in  one  county,  where  a  cause  was  taken  by  a  change  of  venue,  cannot 
legally  be  filed  in  the  same  cause  in  the  county  from  which  the  venue  had 
been  changed,  after  the  cause  has  been  remanded  to  that  county,  though 
the  same  judge  hold  both  courts. 

From  the  Fountain  Circuit  Court. 

Wood  &  DoclUermariy  for  appellants. 

Bistine  &  Mc  Williams  and  Tipton  &  Miller y  for  appellee, 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants.  The  complaint  is  in  four  paragraphs.  They 
are  each,  except  the  third,  designed  to  recover  for  work  and 
labor  performed  in  the  construction  of  certain  sections  of  a 
railroad. 

In  the  first  paragraph  it  is  alleged,  that  the  defendants  had 
a  contract  for  the  construction  of  several  miles  of  the  road- 
bed, and  that  they  sublet  to  the  plaintiff  a  part  of  the  work; 
that  there  were  misrepresentations  by  the  defendants  to  the 
plaintiff  as  to  the  quality  of  the  work  to  be  done ;  that  the 
plaintiff  was  about  to  abandon  the  contract  on  that  account; 
that  the  defendants  admitted  the  fact,  told  him  not  to  aban- 
don the  work,  but  to  go  on  and  complete  the  same,  and  he 
should  be  paid;  and  that,  in  pursuance  of  this  request,  he 
did  the  work,  stating  the  amount  and  value  thereof. 

The  second  paragraph  is  in  the  form  of  a  common  count 
for  work  and  labor  in  the  construction  of  the  said  part  of  the 
railroad,  accompanied  by  a  bill  of  particulars  of  the  work 
done. 

The  third  is  for  the  price  and  value  of  railroad  cross-ties 
sold  and  delivered. 

The  fourth  is  not  substantially  different  from  the  first. 

The  defendants  answered  in  nine  paragraphs,  the  first  of 
which  was  a  general  denial.  The  plaintiff  demurred  to  all 
the  paragraphs,  except  the  first  and  fourth.  The  demurrers 
were  sustained  to  the  fifth,  seventh,  eighth  and  ninth,  and 
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overruled  as  to  the  second^  third  and  sixth.  There  is  no 
reply  in  the  record. 

The  venue  was  changed,  on  application  of  the  defendants, 
from  the  Fountain  to  the  Vermillion  Circuit  Court;  the  case 
was  then,  on  motion  of  the  plaintiff,  remanded  from  the  Ver- 
million to  the  Fountain  Circuit  Court,  and  there  was  a  motion 
by  the  defendants  again  to  send  it  to  the  Vermillion  Circuit 
Court,  which  was  overruled. 

There  was  a  trial  by  a  jury,  a  verdict  for  the  plaintiff,  a 
motion  by  the  defendants  for  a  new  trial  overruled,  and  final 
judgment  for  the  plaintiff. 

Errors  are  assigned  as  follows : 

1.  Sustaining  the  demurrer  to  the  fifth  paragraph  of  the 
answer. 

2.  Sustaining  the  demurrers  to  the  seventh,  eighth  and 
ninth  paragraphs  of  the  answer. 

3.  Sustaining  the  plaintiff's  motion  to  remand  the  cause 
and  the  papers  fix)m  the  Vermillion  to  the  Fountain  Circuit 
Court. 

4.  Overruling  the  defendants'  motion  to  remand  the  cause 
and  the  papers  from  the  Fountain  to  the  Vermillion  Circuit 
Court. 

5.  Overruling  the  defendants'  motion  for  a  new  trial. 
No  exception  was   taken  to   the  ruling  of  the  court  in 

sustaining  the  demurrer  to  the  fifth  paragraph  of  answer,  and 
hence  there  is  no  question  with  reference  to  it  properly  made 
fcr  our  decision. 

The  seventh  paragraph  alleges  a  submission  of  the  mat- 
ter in  controversy,  concerning  the  work  and  labor,  to  arbi- 
tration, and  pleads  the  award  made,  in  bar  of  the  action. 

Counsel  discuss  the  question  as  to  the  validity  of  the  sub- 
mission and  award.  We  need  not,  however,  determine  this 
question  in  this  connection,  for  the  reason  that  if  we  should 
find  that  the  submission  and  award  were  valid,  we  should  still 
be  compelled  to  hold  the  paragraph  of  the  answer  bad.  It  is 
pleaded  in  bar  of  the  action  generally,  and  if  good  as  to  any 
of  the  paragraphs  of  the  complaint,  it  is  good  only  as  to  those 
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which  are  for  work  and  labor,  and  not  as  to  the  third,  which  is 
for  the  price  of  railroad  cross-ties  sold  and  delivered.  There 
are  many  cases  to  this  eifect.  We  cite  Beeson  v.  Howard,  44 
Ind.  413,  and  Gulick  v.  Oonnely,  42  Ind.  134. 

The  eighth  paragraph  of  the  answer  is  pleaded  as  a  counter- 
claim. It  alleges^  in  substance,  that  the  parties,  after  the 
accruing  of  the  causes  of  action  mentioned  in  the  complaint, 
by  their  mutual  bonds,  submitted  the  matters  in  the  com- 
plaint to  arbitration,  and  that  an  award  was  made  in  favor  of 
the  plaintiff  for  one  thousand  two  hundred  and  twentjrnsix 
dollars  and  eighty-eight  cents,  and  that  the  plaintiff  refused 
to  accept  and  abide  by  the  award,  by  which  the  defendants 
say  they  were  damaged  three  thousand  dollars. 

Is  this  a  valid  and  sufficient  counter-claim  ?  We  think  it 
is  not.  It  is  not  "  matter  arising  out  of,  or  connected  with, 
the  cause  of  action,"  which  is  required  by  the  statute  in 
order  to  constitute  a  valid  counter-claim.  2  G.  &  H.  91, 
sec.  59. 

The  contract,  the  breach  of  which  is  relied  upon  as  a  coun- 
ter-claim, has  no  connection,  whatever,  with  that  or  those  on 
^hich  the  complaint  is  founded.  Xor  does  the  matter  of  the 
alleged  counter-claim  arise  out  of  the  cause  of  action  in  any 
proper  sense. 

In  Conner  v.  IVinton,  7  Ind.  523,  the  court  said:  "A 
counter-claim  is  that  which  might  have  arisen  out  of,  or  could 
have  had  some  connection  with  the  originstl  transaction,  in 
view  of  the  parties,  and  which,  at  the  time  the  contract  was 
made,  they  could  have  intended  might,  in  some  event,  give 
one  party  a  claim  against  the  other  for  compliance  or  non- 
compliance with  its  provisions."  See,  also,  Lovcjoy  v.  Rob- 
inson, 8  Ind.  399. 

The  'ninth  paragraph  alleges  the  same  facts,  as  the  eighth 
paragraph,  and  relies  upon  them  as  a  set-off.  This  paragraph 
alleges  that  two  arbitrators,  whose  names  are  given,  were 
chosen,  and  that  power  was  given  to  them,  in  case  of  dis- 
agreement, to  select  a  third  person.     The  bond,  however,  a 
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copy  of  which  is  filed  with  and  made  a  part  of  the  complaint, 
contains  no  such  stipulation. 

It  is  alleged  that  the  arbitrators  named  disagreed^  and  that 
they  chose  another  person,  who,  with  one  of  the  original 
arbitrators,  made  the  award. 

Arbitrators  have  no  inherent  power  to  call  in  either  an 
umpire  or  a  third  arbitrator.  They  must  be,  in  terms, 
authorized  to  do  so  by  the  submission,  etc.,  or  they  have  no 
such  power.  Morse  Arbitration  and  Award,  245 ;  Russell 
Awards,  214. 

We  need  not  notice  other  questions  with  reference  to  this 
paragraph  of  the  answer,  as  it  is  clear,  we  think,  that  the 
court  committed  no  error  in  sustaining  the  demurrer  thereto^ 

The  third  and  fourth  assignments  of  error  may  be  consid- 
ered together. 

On  the  24th  day  of  January,  1874,  on  application  of  the 
defendants,  an  order  was  made  changing  the  venue  in  the 
cause  from  the  Fountain  to  the  Vermillion  Circuit  Court^ 
and  the  defendants  were  allowed  t>venty  days  in  which  to  pay- 
the  costs  of  said  change,  and  also  to  perfect  the  same.  The 
papers  were  received  by  the  clerk  of  the  Vermillion  Circuit 
Court  on  the  14th  day  of  February,  1874. 

On  the  3d  day  of  March,  1874,  in  the  Vermillion  Circuit 
Court,  on  motion  of  the  plaintiff,  the  cause  was,  by  order  of 
the  court,  remanded  to  the  Fountain*  Circuit  Court,  and  the 
papers,  with  a  certified  copy  of  the  order,  were  afterwards 
again  filed  in  the  office  of  the  Fountain  Circuit  Court,  and 
the  cause  was  placed  on  the  docket  of  that  court.  To  the 
order  made  in  the  Vermillion  Circuit  Court,  remanding  the 
cause,  there  was  an  exception,  and  twenty  days  given  in 
which  to  file  a  bill  of  exceptions.     , 

On  the  17th  day  of  March,  1874,  in  the  Fountain  Circuit 
Court,  a  motion  was  made  by  the  defendants  to  re-transfer 
the  cause  to  the  Vermillion  Circuit  Court.  This  motion 
was  overruled,  and  a  bill  of  exceptions  was  filed,  placing 
this  question  in  the  record. 

No  bill  of  exceptions  was  ever  filed  in  tlie  Vermillion 
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Circuit  Court,  reserving  the  question  as  to  the  action  of  that 
court  in  remanding  the  cause  from  that  court  to  the  Foun- 
tain Circuit  Court,  It  is  true,  a  second  bill  of  exceptions, 
filed  in  the  Fountain  Circuit  Court,  on  the  21st  day  of 
March,  1874,  recites  the  ruling  of  the  Vermillion  Circuit 
Court  in  remanding  the  cause. 

We  think  a  bill  of  exceptions  to  a  ruling  of  the  Vermil- 
lion Circuit  Court  could  not  be  legally  filed  in  the  Fountain 
Circuit  Court  after  the  cause  had  been  returned  to  that 
court,  and  that,  for  this  reason,  we  cannot  examine  the  ques- 
tion which  is  sought  to  be  made  as  to  the  correctness  of  the 
ruling  of  the  Vermillion  Circuit  Court  in  remanding  the 
cause  to  the  Fountain  Circuit  Court.  It  is  true  that  the 
same  judge  holds  both  of  the  courts;  but  that  does  not,  in 
our  opinion,  change  the  rule. 

The  motion  in  the  Fountain  Circuit  Court  to  return  the 
cause  to  the  Vermillion  Circuit  Court  was  predicated  on 
the  ground  that  that  court  had  committed  an  error  in 
remanding  the  cause  to  the  Fountain  Circuit  Court.  As 
no  error  of  that  court  is  made  to  appear,  the  last-named 
motion  was  properly  overruled. 

The  last  alleged  error  is  the  overruling  of  the  motion  for 
a  new  trial. 

The  evidence  is  not  in  the  record,  nor  does  the  record  dis- 
close the  facts  relating  to  any  of  the  grounds  for  a  new  trial 
stated  in  the  motion.  There  is,  therefore,  nothing  for  us  to 
consider  under  this  assignment. 

The  judgment  is  affirmed,  with  costs. 


Lathrope  t?.  The  State. 


Criminal  Law. — Intoxicating  Uquor, — Sale  by  Servant. — If  a  clerk  or  bar- 
keeper in  a  saloon  sell  intoxicating  liquor  without  the  knowledge  and 
against  the  instructions  of  his  employer,  the  latter  is  not  criminally 
responsible  for  the  act. 
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From  the  Kosciusko  Circuit  Court. 

Frazer  &  Encell  and  E.  Haymond,  for  appellant. 

C.  A.  Buskirky  Attorney  General,  and  R.  D.  Doyle,  for  the 
State. 

WoRDEN,  J. — Prosecution  against  the  appellant,  under  the 
act  of  February  27th,  1873,  for  selling,  on  the  14th  of  March, 
1874,  intoxicating  liquor  to  one  Rezin  Winship,  a  person  in 
the  habit  of  getting  intoxicated.  Plea,  not  guilty,  trial  by 
jury,  conviction,  motion  for  a  new  trial  overruled  and  judg- 
ment. 

The  appellant  claims  that  the  evidence  was  radically  defec- 
tive in  respect  to  two  material  points,  viz.,  the  habits  of 
Winship,  and  the  person  by  whom  the  liquor  was  sold  to 
him.  With  regard  to  Winship,  it  may  be  observed  that  the 
evidence  shows  him  to  have  been  a  substantial,  industrious, 
well-to-do  farmer,  living  some  distance  fix)m  town,  of  some- 
what bibulous  appetite,  who,  when  in  town,  was  occasionally 
given  to  excess,  but  not  to  such  a  degree  as  to  materially  inter- 
fere with  his  thrift,  prudence  or  prosperity.  The  evidence 
that  he  was  "in  the  habit  of  getting  intoxicated,''  is  not  very 
clear  or  satisfactory ;  but  as  the  appellant,  as  will  be  shown 
hereafter,  treated  him  as  a  person  in  the  habit  of  getting  in 
that  condition,  perhaps  more  from  the  peculiar  character  of 
the  times  than  from  the  actual  habits  of  the  man,  we  pass 
this  point  in  the  case  without  further  observation. 

We  come  to  the  other  question :  Was  it  shown  that  ^he 
appellant  sold  the  liquor  to  Winship? 

The  appellant,  it  appeared,  procured  his  permit  January 
31st,  1874.  George  M.  Barrick,  on  whose  aflBdavit  the  pros- 
ecution was  instituted,  was  sworn  as  a  witness,  and  testified 
in  respect  to  the  selling  as  follows : 

"  Know  Henry  Lathrope ;  that's  him.  Know  Rezin  Win- 
ship; known  him  for  fifteen  years.  I  saw  Mr.  Bezin  Win- 
ship in  Lathrope's  saloon,  on  the  14th  day  of  March,  1874, 
about  that  time.  I  saw  him  purchase  intoxicating  liquor 
Vol.  LI. —13 
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there  on  that  day.  It  was  lager  beer;  it  is  intoxicating;  he 
paid  for  that;  I  think  he  got  it  of  Albert  Randels;  I  may  be 
mistaken^  I  won't  say  positive ;  my  recollection  is  it  was  Ran- 
dels; he  was  clerking  for  Lathrope  in  his  saloon;  he  paid 
for  that  liquor.  Henry  Lathrope  was  in  the  saloon  «oin«- 
wherCy  in  Warsaw,  Kosciusko  county.  He  drank  it  out  of 
a  beer  tumbler  off  the  counter.'^  On  cross-examination,  he 
said: 

"On  or  about  the  14th  of  March;  it  was  on  the  14th,  if 
you  must  have  it  that  day;  I  put  it  down  in  the  book;  I 
have  it  with  me;  I  put  it  down  on  the  14th;  I  wanted  to 
recollect  it;  it  was  my  business,  walking  around  to  see  if 
they  were  selling  liquor  in  violation  of  law;  they  did  not 
say  anything  about  my  filing  affidavits ;  I  did  not  ask  him. 

w^ho  I  was  to  get  my  pay  from;  J W '• —  hired 

me  and  paid  me ;  five  days  I  worked ;  that  is  the  only  time 
I  saw  him  take  a  drink  in  there ;  was  not  in  there  drinking 
beer  every  day;  I  drank  in  there  three  glasses  of  beer;  I 
would  go  in  and  stay  two  or  three  minutes  at  a  time.  *  * 
I  wanted  to  earn  my  money.     I  reported  the  violation  to  Mr. 

W ;  can't  remember  who  it  was  that  drank  with  him. 

I  don't  know  whether  I  swore  before  Lutes  that  Lathrope 
was  not  there ;  I  would  not  be  certain  as  to  what  I  swore 
yesterday;  would  not  swear  positively  that  Lathrope  was 
there,  but  think  he  was  some  place  in  the  room." 

This  was  the  only  evidence  in  the  case  in  relation  to  the 
selling,  except  that  to  be  hereafter  noticed. 

Hiram  F.  Berst  testified,  that  he  had  seen  Winship  in  the 
appellant's  saloon  since  he  got  his  permit,  drinking  lemon- 
ade ;  that  he  aske4  for  beer,  but  this  was  refused  by  Lath- 
rope. 

Austin  C.  Funk  testified,  that  he  had  known  Winship  for 
twenty  years ;  had  seen  him  at  Lathrope's  saloon  trying  to 
get  liquor,  but  that  the  latter,  since  he  received  his  permit, 
invariably  refused  to  lot  him  have  it. 

Winship  testified  as  follows : 

"  I  have  not  bought  any  liquor  of  any  kind  of  Henry 
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Lathrope,  or  in  his  presence,  since  he  has  been  selling  under 
his  permit.  Lathrope  refused  me  every  time  I  tried  to  get 
any.  I  have  never  got  any  there,  except  what  I  got  that  day 
of  Randels;  did  not  see  anything  of  Lathrope  in  the  build- 
ing; he  was  not  there  to  my  knowledge;  he  might  possibly 
have  been  in  the  building,  but  if  he  was,  I  did  not  see  him.'' 

Randels  testified : 

"Henry  Lathrope  gave  me  instructions,  when  I  com- 
menced clerking  for  him,  not  to  sell  any  liquor  of  any  kind 
to  Rezin  Winship,  and  frequently  since  he  has  given  me  the 
same  instructions." 

The  appellant  testified,  on  his  original  examination,  as  fol- 
lows: 

"I  know  Rezin  Winship.  I  got  my  permit  on  the  31st 
day  of  January,  1874.  I  refused  to  let  him  have  any  liquor, 
immediately  afterwards,  on  his  first  application,  and  have 
always  reftised  him  since  that  time ;  I  have  not  sold  him  a 
drop  of  anything  except  lemonade  since  getting  my  permit, 
and  he  has  never  got  a  drop  of  Randels  to  my  knowledge." 

The  cross-examination  developed  nothing  material,  except 
that  the  appellant  had  given  Randels  directions  not  to  sell 
to  Winship. 

An  examination  of  this  evidence  satisfies  us  that  the  con- 
viction cannot  and  ought  not  to  be  sustained.  It  is  appar- 
ent that  the  appellant  was  tr}'ing  to  keep  within  the  law. 
He  refused  to  sell  to  Winship,  and  gave  orders  to  his  clerk 
not  to  sell  to  him.  Though  it  is  questionable  whether  Win- 
ship should  be  regarded  as  a  person  in  the  habit  of  getting 
intoxicated,  yet,  Lathrope,  thinking,  doubtless,  that  it  would 
be  more  prudent  and  safe  not  to  sell  to  him,  acted  accord- 
ingly. If  Randels  sold  to  him  without  the  knowledge  and 
against  the  instructions  of  Lathrope,  the  latter  is  not  respon- 
sible criminally  for  the  act.  O^Leary  v.  The  State,  44  Ind. 
91,  and  cases  there  cited;  Wreidt  v.  The  State,  48  Ind.  579. 
The  tendency  of  the  evidence,  that  of  Barrick,  perhaps, 
excepted,  is  to  show  that  the  liquor  was  sold  by  Randels, 
without  the  knowledge  or  consent  and  against  the  express 
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instructions  of  Lathrope.  The  witness  Barrick  does  not 
appear  in  a  very  enviable  light.  A  hired  spy  and  voluntary 
informer,  he  came  before  the  court  exhibiting  qualities  cal- 
culated to  throw  suspicion  upon  his  testimony. 

On  his  examination  in  chief,  he  fixed  the  time  of  the  sup- 
posed offence  as  the  14th  of  March,  1874,  about  that  time. 
On  his  cross-examination,  he  repeated  that  it  was  on  or  about 
the  14th  of  March.     But  he  finally  said  that  it  was  on  that 
day ;  that  he  put  it  down  in  the  book,  and  wanted  to  recol- 
lect it.     But  if  it  was  on  that  day,  and  he  knew  it,  having 
put  it  down  in  the  book,  why  did  he  not  say  so  in  the  first 
place,  and  not  make  the  time  indefinite  by  the  use  of  the  , 
word  "about,'^  as  if  to  guard  against  contingencies?    He 
could  not  remember  who  it  was  that  drank  with  Winship. 
It  would  seem  that  his  business  and  purpose  should  have 
impressed  so  material  a  matter  upon  his  memory.     But  his 
lack  of  memory,  either  real  or  simulated,  was  remarkable;  for 
he  said  that  he  did  not  know  whether  he  swore  before  Lutes 
that  Lathrope  was  not  there ;  that  he  would  not  be  certain 
as  to  what  he  swore  yesterday.     On  his  examination  in  chief, 
he  said  that  Lathrope  was  in  the  saloon  aomewherey  when  the 
liquor  was  purchased ;  but  on  the  cross-examination,  he  said 
he  would  not  swear  positively  that  Lathrope  was  there,  but 
thought  he  was  some  place  in  the  room.     The  result  of  his 
testimony  in  respect  to  the  presence  of  Lathrope  when  the 
liquor  was  sold  is,  that  he  did  not  know,  but  he  thought  he 
was  there  somewhere  in  the  room.     He  does  not  profess  to 
have  seen  him  there.     Indeed,  if  he  had  seen  him,  he  could 
have  fixed  his  locality  in  the  room  more  definitely   than 
"some  place  in  the  room."     Nor  did  he  assign  any  reason 
why  he  thought  Lathrope  was  there.     The  witness  did  not 
know,  but  simply  thought,  that   Lathrope  was  there,   no 
reason  being  assigned  for  thinking  so.     This  evidence  would 
not  be  sufficient  to  justify  a  recovery  in  a  civil  action,  where 
the  question  depended  upon  the  presence  of  Lathrope,  much 
less  a  conviction  in  a  criminal  one. 

The  case  was  not,  in  our  opinion,  made  out,  there  having 
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been  no  sufficient  evidence  that  the  liquor  was  sold  with  the 
knowledge  or  consent  of  Lathrope. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Humphrey  et  al.  v.  Merritt  et  ux. 

Pleading.— ff^nwtg/«/  £nity  on  Lafui.—  WasU^—PlainttJTs  Possession.— X 
complaint  to  recover  of  the  defendant  for  wrongfully  entering  upon  the 
plaintiff's  land,  cultivating  it  and  raising  crops  without  right,  and  com- 
mitting waste,  after  the  plaintiff  had  acquired  title  under  a  will,  need  not 
allege  that  the  plaintiff  had  taken  possession,  or  had  offered  to  do  so. 

Same. — Set-Off. — A  set-off  cannot  be  pleaded  in  answer  to  a  claim  arising 
out  of  tort. 

Practice. — Acceptance  of  Tender, — Where  a  defendant  has  made  a  tender  of 
money  to  the  plaintiff,  on  condition  that  he  will  accept  it  in  full  payment 
and  satisfaction,  and  has  brought  the  money  into  court,  and  it  has  been 
accepted  and  received  by  the  plaintiff,  it  is  error  to  summarily  dismiss 
the  action  on  the  defendant's  motion,  supported  by  affidavit  stating 
these  facts,  whatever  other  use  may  be  made  of  them  by  him. 

Executor  and  Administrator. — Crops  on  Land  Devised, — Where  land 
devised  has  crops  growing  thereon  at  the  time  of  the  testator's  death, 
they  go  to  the  executor,  and  not  with  the  land. 

From  the  Switzerland  Circuit  Court. 

8.  Carter,  J.  A.  Works,  J.  D.  Works  and  C.  E.  Wcdker, 
foT  appellants. 

H.  W.  Harrington,  H,  A.  Downey  and  C  A.  Korbly,  for 
appellees. 

BiDDLE^  C.  J. — James  H.  Merritt  and  Huldah  Merritt,  his 
wife,  filed  their  complaint  against  Theodore  Humphrey  and 
Jacob  R.  Harris,  the  executor  of  the  last  will  and  testament 
of  Cornelius  H.  Humphrey,  deceased,  alleging  that  Arthur 
Humphrey  devised  certain  lands  to  said  Huldah,  his  daugh- 
ter, for  life,  and  in  fee  to  her  children,  and  died;  that  his 
will  was  duly  probated  and  recorded ;  that  afterwards  said 
Theodore  and  Cornelius  wrongfully  entered  upon  said  land, 
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plowed  and  cultivated  the  same^  raised  and  gathered  large 
crops,  and  committed  waste,  without  right,  all  of  which  is 
particularly  stated,  and  values  and  damage  specially  alleged. 
The  complaint  makes  the  will  an  exhibit,  and  contains  sev- 
eral unnecessary  averments,  which  need  not  be  noticed. 

The  appellants  claim  that  the  case  should  be  reversed, 
because  the  plaintiffs  show  in  their  complaint  how  the  plain- 
tiff Huldah  Merritt  derives  title  to  said  lands,  what  that 
title  is,  and  that  she  never  took  or  received  possession  of 
said  lands  devised  to  her  by  her  father;  and  until  she  did 
manifest  her  intention  to  accept  said  devise,  and  receive  said 
lands,  by  taking  possession,  or  by  offering  to  take  posses- 
sion, she  is  not  in  a  condition  to  bring  this  personal  action 
against  the  defendants  for  use  and  occupation. 

What  force  this  objection  might  have  if  the  suit  were  one 
for  use  ^nd  occupation  arising  out  of  contract,  express  or 
implied,  we  need  not  inquire ;  but,  as  against  an  action  of 
tort,  it  has  no  validity;  nor  is  the  case,  since  the  distinction 
between  the  forms  of  actions  has  been  abolished,  at  all  embar- 
rassed by  any  technical  notions  of  actual  possession,  as  wsus 
necessary  in  trespass.  The  said  Huldah's  title,  under  the 
will,  after  acceptance,  related  back  to  the  death  of  Arthur 
Humphrey;  and  it  is  indifferent  whether  the  action  be 
called  assumpsit,  trespass  or  case.  The  distinction,  how- 
ever, between  actions  upon  contract,  which  must  arise  out  of 
agreement,  express  or  implied,  and  actions  of  tort,  which 
arise  out  of  wrong,  without  agreement,  is  not,  and  never  can 
be,  abolished  by  legislation.  It  exists  in  the  nature  of  things; 
and  that  this  complaint  is  founded  on  an  alleged  tort  is  verj* 
evident. 

Paragraphs  1  and  2  of  the  answer  are  joint  and  separate 
general  denials.  Paragraph  3  avers  that  said  Theodore 
and  Cornelius  were  appointed  executors  of  the  last  will  and 
t<3stament  of  Arthur  Humphrey,  but  it  does  not  allege  that 
there  were  any  debts  to  pay,  and  shows  no  right  to  the  crops, 
nor  to  the  possession  of  the  land.  Comparet  v.  Randall,  4 
Ind.  55 ;  RuboUom  v.  Morrow^  24  Ind.  202. 
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Paragraph -4  avers  a  tender  of  money  on  condition  that 
the  appellees  would  accept  the  amount  in  full  payment 
and  satis&ction. 

Paragraph  5  Ls  ver}'  long^  containing  much  irrelevant 
matter^  but  appears  to  be  pleaded  as  a  verbal  license  to 
enter  upon  said  land. 

Paragraph  6,  which  alleges  matter  of  set-off,  was  prop- 
erly rejected  on  motion.  The  Indianapolis,  etc,  R.  jR,  Co. 
y.  Ballard,  22  Ind.  448;  Shelly  v.  VdnarsdoU,  23  Ind. 
o43. 

Paragraph  7  sets  up  a  license  to  cultivate  the  land, 
and  avers  that  they  accounted  with  appellees  for  the  crops. 

Several  demurrers  and  motions  to  strike  out  were  filed, 
but  the  rulings  of  the  court  upon  them  in  no  instance  injured 
the  appellants.  Issues  of  fiict  were  formed  on  the  third, 
fourth,  fifth  and  seventh  paragraphs  of  answer,  by  replies  in 
general  denial. 

After  issues  joined  and  before  trial,  the  appellants  moved 
the  court  to  dismiss  the  suit.  The  motion  was  founded 
on  an  affidavit  filed  by  Theodore  Humphrey,  stating  that 
the  defendants  (appellants)  made  the  conditional  tender  men- 
tioned in  the  answer,  brought  the  money  into  court,  which 
the  plaintifife  (appellees)  accepted  and  received.  Counter 
affidavits  were  filed.  The  court  overruled  the  motion,  and 
the  appellants  excepted.  The  appellees  insist  that  this 
motion  and  ruling  are  hot  properly  made  a  part  of  the  rec- 
ord. We  do  not  very  nicely  examine  whether  the  question 
is  preserved  or  not,  as  we  know  of  no  practice  warranting 
the  summary  dismissal  of  a  suit  on  such  a  motion.  What- 
ever use,  or  whether  any,  might  be  made  of  the  fiicts  set  up 
in  the  affidavit,  by  way  of  answer,  we  do  not  state;  but  it 
seems  to  us  that  that  would  be  the  only  way  by  which  appel- 
lants could  have  made  them  available,  if  at  all.  Reed  v. 
Armeirong,  18  Ind.  446. 

Trial  by  jury,  general  verdict  for  appellees,  and  answers 
to  special  interrogatories.  Motion  for  a  new  trial  over- 
ruled, exception,  judgment,  appeal. 
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During  the  trial,  several  exceptions  were  tak^n  to  instruc- 
tions given,  and  to  refusing  instructions;  but  it  is  insisted 
by  the  appellees  that  the  bill  of  exceptions,  which  reserve* 
these  rulings  and  also  contains  the  evidence,  was  never  prop- 
erly made  a  part  of  the  record.  There  appears  to  be  some 
reason  to  support  this  view,  but  we  do  not  closely  examine 
the  (question.  While  the  rules  of  practice,  which  are  the 
defences  of  justice,  must  be  firmly  held,  we  prefer  to  decide 
a  case  upon  its  merits,  when  it  can  be  done  without  their 
violation ;  more  especially,  when,  in  either  view,  the  conclu- 
sion would  be  the  same.  We  have  examined  the  instruc- 
tions given,  and  those  refused,  and  read  the  evidence.  We 
cannot  perceive  that  the  giving  or  refusing  of  the  instructions 
was,  in  either  case,  erroneous ;  but  we  are  confident,  in  view 
of  the  evidence  and  instructions  taken  together,  that,  upon 
the  whole  record,  there  is  nothing  of  which  the  appellants 
can  rightfully  complain. 

The  general  verdict  for  the  appellees  was  for  two  thou- 
sand two  hundred  and  seventy  dollars.  They  moved  the 
court,  however,  for  judgment  upon  the  special  findings, 
which  they  claimed  would  give  them  a  larger  amount. 
The  court  granted  their  motion,  and  gave  them  judgment  lor 
three  thousand  five  hundred  and  sixty-nine  dollars.  We  can 
not  perceive  how  the  court  arrived  at  this  amount  without 
including  the  value  of  the  crops  upon  the  land  at  the  time 
of  the  testator's  death.  We  think  this  was  erroneous* 
These  emblements  belonged  to  the  executors  as  part  of  the 
general  estate,  and  did  not  go  with  the  land  to  the  devisee. 
2  G.  &  H.  494,  sec.  34. 

We  have  examined  the  special  findings,  in  view  of  the 
evidence,  and  are  unable  to  find  solid  ground  upon  which  to 
base  a  judgment  for  a  greater  sum  than  the  general  verdict. 
A  remittitur  halving  been  entered  for  the  excess,  the  judg- 
ment is  affirmed  for  two  thousand  two  hundred  and  seventy 
dollars,  with  interest  from  the  date  of  its  rendition,  at  the 
costs  of  the  appellees  in  this  court. 
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Supreme  Court. — Criminal  Action, — Notice  of  Appeal. —  Waiver, —  Attorney 
General, — On  an  appeal  to  the  Supreme  Court  by  the  defendant  in  a 
criminal  action,  the  submission  of  the  cause  by  the  agreement  of  the 
Attorney  General  and  the  appellant  is  a  waiver  on  the  part  of  the  State 
of  the  notice  of  appeal  required  to  be  given  by  section  152  of  the  crim- 
inal code,  2  G.  &  H.  426. 

Highway. — DedicatioH. — Presumptions, — Highways  may  be  established,  in 
this  State,  by  the  order  of  the  board  of  commissioners  of  the  county,  by 
express  grant,  and  by  dedication  presumed  from  continued  user  as  a  pub- 
lic highway  for  a  considerable  period  of  time  with  the  knowledge  of,  and 
without  objection  by,  the  owner  of  the  land ;  and  it  is  not  necessary,  in 
proof  of  acceptance  by  the  public  of  a  dedication,  that  the  road  should 
have  been  worked  by  public  authority,  or  that  the  user,  with  knowledge 
and  without  the  objection  of  the  owner,  should  have  been  for  twenty  years. 
Twenty  years  user,  as  aforesaid,  is  a  complete  bar  to  an  action  by  the 
owner;  but  a  dedication  by  the  owner  and  acceptance  by  the  public 
are  to  be  presumed  from  such  user  for  a  much  shorter  period,  dependent 
on  the  peculiar  facts  of  each  case. 

Practice. — Instructions, — It  is  settled,  that  if  an  erroneous  instruction  be 
given,  it  cannot  be  corrected  by  another  which  states  the  law  accurately, 
unless  the  erroneous  instruction  be  thereby  plainly  withdrawn  from  the 
jury. 

From  the  Parke  Circuit  Court. 

8.  F,  Maxwell  and  8.  D.  Puett,  for  appellant. 

C.  A.  Buskirky  Attorney  General,  A.  F.  White,  Prosecut- 
ing Attorney,  T.  N.  Rice  and  J.  L.  Johnston,  for  the  State. 

BusKiBK,  J. — ^The  appellant  was  convicted  in  the  court 
below  for  obstructing  a  highway,  and,  over  a  motion  for  a 
new  trial,  judgment  was  rendered  on  the  verdict. 

The  error  assigned  is  the  overruling  of  the  motion  for  a 
new  trial. 

The  attorney  general  has  filed  a  written  motion  to  dis- 
miss the  appeal,  for  the  reason  that  the  appellant  did  not 
serve  notice  of  his  appeal  upon  the  clerk  of  the  court  below 
and  the  prosecuting  attorney. 

The  cause  was  ^bmitted  by  written  agreement,  and  a 
majority  of  the  court  are  of  opinion  that  the  submission  of 
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the  cause  by  agreement  waived  the  objection  that  notice  of 
the  appeal  was  not  given.  ' 

The  ruling  of  the  majority  of  the  court  is  placed  upon  sec- 
tion 7  of  the  act  defining  the  duties  of  the  attorney  general, 
Acts  of  Reg.  Sess.  of  1873,  p.  19,  and  Rule  11  of  this  court 
in  relation  to  the  submission  of  criminal  actions. 

The  writer  is  of  the  opinion  that  the  objection  has  not 
been  waived.  It  is  expressly  provided  by  section  152  of  the 
criminal  code,  2  G.  &  H.  426,  that  "  an  appeal  is  taken  by 
the  service  of  a  notice,"  etc. 

The  statute  abolishes  writs  of  error  in  criminal  actions, 
and  provides  that  appeals  shall  be  taken  in  the  manner 
therein  prescribed.  The  code  declares  that  the  manner  shall 
be  by  the  giving  of  notice,  and,  in  the  judgment  of  the  writer, 
the  appeal  can  only  be  taken  by  the  giving  of  notice  as  pre- 
scribed in  the  criminal  code,  and  the  attorney  general  can- 
not waive  a  jurisdictional  fact  or  condition  precedent. 

The  motion  is  overruled. 

The  error  complained  of  calls  in  question  the  correctness 
of  the  action  of  the  court  in  giving  an  instruction,  and  in 
refusing  to  instruct  as  requested  by  the  appellant. 

The  instruction  given  by  the  court  of  its  own  motion  is  as 
follows : 

''  That  if  they  believed,  beyond  a  reasonable  doubt,  from 
the  evidence,  that  the  public  used  said  road  for  twenty  years 
before  the  obstruction  was  placed  across  the  same,  if  there 
was  such  obstruction,  they  should  find  the  defendant  guilty." 

The  instruction  asked  and  refused  was,  "that  if  they 
believed  from  the  evidence  in  the  cause  that  the  road  through 
defendant's  farm  had  been  kept  up  and  in  repair  by  the 
owner  of  the  land  for  twenty  years  last  past,  and  that  said 
road  had  never  been  worked  by  the  supervisors  of  the  dis- 
trict in  which  the  road  is  situate,  nor  recognized  or  adopted 
by  the  board  of  county  commissioners,  or  township  trustee  of 
the  township  where  the  road  lies,  and  they  have  exercised 
no  authority  over  the  same,  they  should  find  the  defendant 
not  guilty." 
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It  was  shown  upon  the  trial,  that  the  road  in  question  was 
laid  out  by  the  owner  of  the  land  forty  years  ago  through 
the  woods;  that  as  he  "cleared  and  fenced  his  land,  he  put 
his  fences  across  the  road  and  made  a  way  outside  of  the 
fence;  that  about  twenty-five  years  ago  he  had  built  a  fence 
on  both  sides  of  such  road,  since  which  time  it  had  been 
used  by  the  public  generally,  and  especially  by  persons  liv- 
ing in  the  neighborhood,  in  going  to  and  from  a  church 
and  graveyard ;  and  that  it  had  never  been  declared  a  public 
highway  by  the  board  of  commissioners,  or  worked  by  super- 
visors, but  had  been  kept  in  repair  by  the  owner  of  the  land 
and  used  by  the  public,  until  a  fence  was  built  across  it  by 
the  appellant." 

It  is  earnestly  contended  by  counsel  for  appellant  that  it 
was  a  private  way,  and  that  the  appellant  had  the  right  to 
place  a  fence  across  it,  and  exclude  the  public  from  the  use 
thereof,  and  many  authorities  in  other  states  are  cited  in  sup- 
port of  their  position.  But  we  think  the  question  must 
depend  upon  our  statute  and  the  adjudications  of  this  court 
made  thereunder. 

It  is  provided  by  section  45, 1  G.  &  H.  366,  that  "all  pub- 
lic highways  which  have  been  or  may  hereafter  be  used  as 
such,  for  twenty  years  or  more,  shall  be  deemed  public  high- 
ways." 

CJounsel  for  appellant  say  that  the  above  section  has  no 
application  to  the  present  case,  because  it  relates  to  public 
highways,  and  the  road  in  question  is  a  private  way. 

It  is  firmly  settled,  by  repeated  decisions  of  this  court,  that 
public  highways  may  be  established  in  this  State  in  three 
modes;  first,  by  order  of  the  board  of  commissioners  of  the 
county;  secondly,  by  express  grant;  thirdly,  by  dedication 
arising  by  presumption  from  a  continued  use  of  the  place  for 
a  considerable  period  of  time  by  the  public  as  a  public  high- 
way, with  a  knowledge  thereof  by  the  owner,  and  without 
objection  on  his  part. 

The  statute  upon  which  this  prosecution  is  founded  does 
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not  require  that  the  highway  obstructed  should  have  been 
established  and  worked  by  competent  authority. 

It  is  settled  that  the  use  of  land  for  a  highway  for  such 
length  of  time  that  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  interruption  of  the 
enjoyment^  would  be  evidence  that  the  owner  intended  a  ded- 
ication to  the  public. 

A  highway  established  by  dedication  is  as  valid,  to  the 
extent  and  width  used  by  the  public,  as  one  established  by 
express  grant  or  legal  authority.  The  rights  thus  secured  to 
the  public  cannot  be  withdrawn  by  the  owner  of  the  land 
over  which  the  road  has  been  established.  Efler  v.  Ntmarif 
5  Ind.  459;  Hays  v.  The  State,  8  Ind.  425;  The  State  y.  HUly 
10  Ind.  219;  Hart  v.  The  TrusieeSy  etc.,  15  Ind.  226;  Jaci- 
son  v.  Smiley,  18  Ind.  247;  Holcraft  v.  King,  25  Ind.  352; 
DeboU  V.  Carter,  31  Ind.  355 ;  Fisher  v.  Hobbs,  42  Ind.  276; 
Stephenson  v.  Farmer,  49  Ind.  234. 

The  instruction  asked  by  appellant  was  properly  refused. 
It  proceeded  solely  upon  the  theory  that  the  road  in  question 
could  not  have  been  dedicated  to  the  public  by  the  owner  of 
the  land,  unless  it  had  been  established  by  legal  proceedings  or 
had  been  adopted  and  worked  by  public  authority.  This 
would  entirely  overturn  the  whole  doctrine  of  dedication  by 
user  with  the  knowledge  and  without  objection  on  the  part 
of  the  owner  of  the  land. 

In  determining  whether  there  had  been  an  acceptance  of 
the  road  by  the  public,  it  would  be  proper  to  inquire  whether 
it  had  been  worked  by  public  authority ;  but  the  fao4  that  it 
had  not  been  adopted  and  worked  by  the  supervisor  would 
not  defeat  the  dedication. 

The  fact  that  the  road  has  been  used  for  a  considerable 
period  of  time  by  the  public,  with  the  knowledge  and  con- 
sent of  the  owner  of  the  land,  raises  the  presumption  that  the 
owner  intended  to  dedicate  it  to  the  public;  and  the  con- 
tinued use  of  it  by  the  public  for  a  considerable  length  of 
time  is  sufficient  evidence  of  acceptance  on  the  part  of  the 
public. 
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The  instruction  given  by  the  court  was  incorrect  in  two 
respects.  The  one  the  State  has  the  right  to  complain  of, 
and  the  other  the  appellant. 

It  is  evident  that  the  jury  understood,  from  the  language 
used,  that  there  could  be  no  dedication  unless  the  road  had 
been  used  by  the  public  continuously  for  twenty  years.  This 
is  not  the  law.  It  is  settled  by  the  authorities  above  cited, 
that  the  use  of  a  highway  by  ihe  public  for  twenty  years, 
with  the  knowledge  and  without  objection  on  the  part  of  the 
owner  of  the  land,  amounts  to  a  complete  bar;  but  it  is  also 
held  that  a  dedication  by  the  owner  and  an  acceptance  by  the 
public  are  to  be  presumed  from  the  use  thereof  for  a  much 
shorter  period  of  time,  the  necessary  time  being  dependent 
upon  the  peculiar  facts  of  each  case. 

The  appellant  cannot  complain  of  an  instruction  in  his 
fevor,  and  the  State  has  not  assigned  a  cross  error,  and  we 
have  referred  to  the  matter  only  for  the  purpose  of  prevent- 
ing an  implication  arising  from  our  silence  that  we  approved 
of  that  portion  of  the  instruction. 

The  instruction  is  fatally  defective  for  another  reason, 
which  we  are  bound  to  presume  injuriously  affected  the  rights 
of  the  appellant.  It  has  heretofore  been  shown  that,  to  cre- 
ate a  dedication  by  user,  it  was  necessary  that  the  road  should 
have  been  used  by  the  public  for  a  considerable  period  of 
time,  with  the  knowledge  of  and  without  objection  on 
the  part  of  the  owner  of  the  land.  The  instruction  ignores 
the  ingredients  of  knowledge  and  want  of  consent  on  the 
part  of  the  owner  of  the  land.     • 

The  jury  had  the  right  to  infer  from  the  language  of  the 
instruction  that  a  dedication  was  proved,  though  the  road 
had  been  used  by  the  public  without  the  knowledge  or  over 
the  objection  of  the  owner  of  the  land.  This  is  not  the  law. 
It  is  settled  that  if  an  erroneous  charge  is  given,  it  cannot  be 
corrected  by  another  instruction  which  may  state  the  law 
accurately,  unless  the  erroneous  instruction  be  therebjr 
plainly  withdrawn  from  the  jury. 

The  effect  of  conflicting  instructions  can  only  be  to  con- 
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fuse  the  jury ;  and,  as  they  must  follow  one  or  the  other,  it 
is  impossible  to  determine  whether  the  influence  of  the  court 
in  such  case  has  been  exerted  for  good  or  evil.  Bradley  v. 
The  Statey  31  Ind.  492;  Qem  v.  The  State,  31  Ind.  480; 
Gem  V.  The  State,  42  Ind.  420;  Kirland  v.  The  Staie,  4a 
Ind.  146. 

In  the  present  case,  the  record  does  not  contain  any  other 
instruction  on  the  part  of  the  court.  We  cannot  assume  that 
the  instruction  set  out  was  plainly  withdrawn,  and  it  being 
erroneous,  we  must  presume  it  prejudiced  the  substantial 
rights  of  the  appellant. 

The  judgment  is  reversed,  with  costs;  and  the  cause  k 
remanded  for  another  trial,  in  accordance  with  this  opinion* 


Morrison  et  al.  v,  McFarland. 

Contract. — ScAao/  TeacJier. — School  Trustees, — Individual  LuibiHty.—lhs^ 
trustees  of  the  school  corporation  of  a  town,  in  their  official  capacity, 
employed  a  teacher  at  a  stipulated  compensation  per  day  for  a  stated 
length  of  time,  and  afterwards,  before  the  time  expired,  paid  her  to 
date,  informed  her  that  they  no  longer  needed  her  services,  and,  without 
any  violence,  removed  the  scholars  theretofore  under  her  charge  from 
the  school  room  where  she  had  taught,  though  she  was  ready  and  will- 
ing to  continue  to  teach  the  stated  time. 

Heldj  that  for  such  violation  of  their  contract  the  trustees  were  not  person- 
ally and  individually  liable. 

From  the  Howard  Circuit  Court. 

D.  Mo88  and  F,  M.  Trissal,  for  appellants. 

/.  O^Brien,  W,  O^Brien  and  R,  O-raham,  for  appellee. 

Downey,  J. — This  action  was  by  the  appellee  against  the 
appellants.  It  was  commenced  in  the  Common  Pleas  of 
Hamilton  county,  and  after  two  changes  of  venue,  was  tried 
in  Howard  county.  The  complaint  was  in  three  para- 
graphs; but  as  the  third  was  withdrawn,  we  need  take  no 
further  notice  of  it. 
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The  first  paragraph  alleges^  substantially^  that  the  defend- 
ants were  the  trustees  of  the  school  corporation  of  the  town 
of  Noblesville,  in  January,  1872,  and  employed  the  plaintiff 
as  a  teacher  in  the  school  of  the  town,  to  serve  during  and 
until  the  end  of  the  school  year,  which  she  alleges  was  the 
28th  of  June,  1872,  at  the  compensation  of  three  dollars  and 
a  quarter  per  day ;  that  she  entered  upon  the  discharge  of 
her  duties  as  such,  and  continued  to  serve  as  such  until  the 
29th  day  of  March  succeeding,  when,  without  notice  or  cause, 
s^he  was  discharged  by  the  defendants,  and  unlawfully  and 
forcibly  prevented  from  complying  with  her  contract.  She 
avers  that  she  was  ready  and  willing,  during  all  the  remain- 
der of  the  school  year,  to  comply  with  her  contract;  but  the 
defendants  would  not  allow  her  to  do  so,  and  they  have 
refiised  to  pay  for  the  said  time  at  the  rate  aforesaid,  although 
she  has  demanded  payment. 

The  second  paragraph  sets  forth  the  same  contract  and 
breach  thereof,  and  alleges  that  the  plaintiff  was  unable  to 
obtain  employment  as  a  teacher  for  the  residue  of  the  year, 
that  being  her  means  of  making  a  support,  etc. 

The  defendants  Morrison  and  Wiles  answered,  alleging 
that  the  several  contracts  set  forth  in  the  complaint  are  one 
and  the  same ;  that  at  the  time  of  making  the  same,  they  and 
their  co-defendant  were  the  legal  trustees  for  school  purposes 
of  said  town ;  that  as  such  they  employed  the  plaintiff  to 
teach  in  the  public  school  during  their  pleasure  as  such  trus- 
tees, for  three  dollars  and  twenty-five  cents  a  day,  payable 
out  of  the  school  revenue  apportioned  to  the  town  for  tui- 
tion purposes,  and  in  no  other  \vay  or  manner ;  all  of  which 
the  plaintiff  knew ;  that  before  the  commencement  of  this 
action  they  fully  paid  the  plaintiff,  at  the  rate  of  three  dol- 
lars and  twenty -five  cents  per  day,  for  each  day  she  taught  in 
the  school.  They  then  allege  that  since  making  such  pay- 
ment the  term  of  office  of  all  of  the  defendants  has  expired, 
and  other  persons,  who  are  named,  have  been  elected  and 
have  qualified  as  their  successors,  and  are  acting  as  such. 
A  demurrer  to  this  answer,  assigning  for  cause  that  it  did 
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not  state  facts  sufficient  to  constitute  a  defence,  was  filed  by 
the  plaintiff  and  sustained  by  the  court. 

An  additional  paragraph  of  answer  was  then  filed,  in  which 
the  defendants  allege  that  as  such  trustees  they  employed  the 
plaintiff,  without  stating  for  what  period,  and  that  on  the 
29th  day  of  March,  1872,  not  having  further  need  for  her 
services  as  such  teacher,  they  did,  in  their  official  capacity, 
as  such  trustees,  discharge  her,  as  they  had  full  right  for  the 
cause  aforesaid  to  do,  using  no  force  whatever.  They  allege 
that  the  plaintiff  well  knew,  when  she  was  employed,  and  when 
she  was  discharged,  that  the  defendants  were  acting  in  their 
official  capacity  as  such  trustees,  and  not  in  their  individual 
capacity.  They  also  allege  in  this  paragraph  payment  for 
the  time  during  which  the  plaintiff  served  as  teacher;  and 
also  that  their  term  of  office  has  expired,  and  successors  have 
been  elected,  naming  them,  who  are  acting  as  such. 

A  demurrer  to  this  paragraph  also  was  filed  and  was  sus- 
tained by  the  court.  The  defendants  thereupon  filed  a  gen- 
eral denial  of  the  complaint.  The  issue  was  tried  by  a  jun*, 
and  there  was  a  verdict  for  the  plaintiff,  with  answers  to  inter- 
rogatories, in  which  the  jury  found  that  the  defendants,  at 
the  time  of  making  the  contract  with  the  plaintiff,  were  the 
legally  elected,  qualified  and  acting  school  trustees  of  the 
town  of  Noblesville;  that  in  their  official  capacity  they 
employed  the  plaintiff;  that  the  plaintiff  knew  this  at  that 
time ;  that  the  defendants  fully  paid  the  plaintiff  fi^r  every 
day  she  taught  in  the  school;  that  the  defendants  used  force 
for  the  purpose  of  preventing  the  plaintiff  from  teaching, 
but  only  by  simply  withdrawing  the  students  that  before 
that  time  had  been  under  her  charge  from  her  room,  and 
placing  them  in  another  room  under  the  charge  of  another 
teacher. 

A  motion  was  made  by  the  defendants  for  a  new  trial, 
which  was  overruled,  and  there  was  final  judgment  for  the 
plaintifi  against  the  defendants  personally  and  individually. 

Errors  are  assigned  calling  in  question  the  sufficiency  of 
the  complaint,  the  correctness  of  the  ruling  of  the  court  on 
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the  demurrers  to  the  paragraphs  of  the  answer,  and  in  refus- 
ing to  grant  a  new  trial. 

It  18  contended  by  counsel  for  the  appellee  that  the  trus- 
tees are  personally  and  individually  liable,  on  account  of  their 
refusal  to  allow  the  appellee  to  complete  the  term  for  which 
she  engaged  to  teach  \  while  counsel  for  the  appellants  urge 
that  they  are  not  thus  liable,  and  that  if  the  appellant  has 
any  remedy,  it  is  against  the  school  corporation.  Counsel 
for  appellee  cite  the  following  authorities :    • 

Tht  City  of  Crawfordsmlle  v.  HayB^  42  Ind.  200;  Robins 
ion  V.  Chamberlain,  34  N.  Y.  389;  AdM  v.  Brady ,  4  Hill, 
630;  OhiOyfor  use  of  Story,  v.  Jennings,  4  Ohio  St.418;  The 
State  V.  Lines,  4  Ind.  351 ;  The  Staie  v.  LitUejield,  4  Blackf. 
129;  The  State  v.  Flinn,  3  Blackf.  72. 

Counsel  for  appellants  cite : 

Newman  v.  Sylvester,  42  Ind.  106 ;  The  City  of  Crawfords- 
vHk  V.  Hays,  supra ;  Baker  v.  The  State,  27  Ind.  485 ;  Hous- 
im  \.  The  Board,  etc.,  of  Clay  Co.,  18  Ind.  396;  Walker  v. 
Hdlock,  32  Ind.  239;  Lynn  v.  Adams,  2  Ind.  143;  Carter 
V.  Harrison,  5  Blackf.  138;  Jordan  v.  Hanson,  49  N,  H. 
199. 

To  which  we  may  add  NoweU  v.  Wright,  3  Allen,  166; 
Dillon  on  Municipal  Corporations,  sec.  176,  note  2. 

After  an  examination  of  these  authorities  and  the  best  con- 
sideration that  we  can  give  the  question  submitted,  we  have 
come  to  the  conclusion  that  the  judgment  cannot  be  sus- 
tained. We  do  not  deem  it  necessary  to  consider  each 
assignment  of  error  and  each  reason  for  a  new  trial  sepa- 
rately. Counsel  agree  upon  the  material  point  in  the  case 
to  be  decided.  The  substance  of  the  case  is,  that  the  defend- 
ants, as  trustees,  made  the  contract  with  the  plaintiif.  They 
acted  for  the  school  corporation,  and  not  for  themselves 
individually,  and,  acting  as  trustees,  they  terminated  the 
contract  by  informing  the  plaintiff  that  they  had  no  longer 
any  need  of  her  services.  There  was  no  force  or  violence 
used  by  the  defendants.  The  plaintiff  persisted  in  her 
Vol.  LL— 14 
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attempts  and  ofiers  to  teach  until  no  one  can  reasonably 
doubt  her  willingness  to  go  on  and  fulfil  her  engagement, 
had  she  been  allowed  to  do  so. 

Both  parties  refer  to  The  City  of  Orawfordaville  v.  Hays, 
That  was  a  case  in  its  facts  much  like  this.  In  that  case,  the 
action  and  judgment  were  against  the  school  corporation. 
We  think  that  the  mere  violation  of  the  contract  by  the  trus- 
tees, in  their  official  capacity,  which  they  had  entered  into 
for  the  corporation,  did  not  render  them  personally  and 
individually  liable,  and  we  do  not  think  any  of  the  authori- 
ties cited  by  counsel  for  the  appellee  go  to  that  extent. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions,  on  the  demurrers  to  the  special 
paragraphs  of  the  answer,  to  adjudge  the  complaint  bad,  and 
render  judgment  for  the-  defendants. 


White  v.  Branch. 


Minor. — Contract, — Recovery  of  Property  Sold  or  Exchanged, — An  infant  may 
I        ^^ji  recover  possession  of  personal  property  sold  or  exchanged  by  him,  with- 

[162  528j  out  returning  the  money  or  property  received  therefor ;  therefore,  it  was 

no  defence  to  an  action  by  an  infant  to  recover  possession  of  a  horse,  that 
another  horse  received  by  him  in  exchange  therefor  had  been  so  misused 
by  him  that,  though  sound  and  of  equal  value  with  the  horse  given  by 
him  in  exchange  at  the  time  of  the  transaction,  it  became  unsound  and  of 
no  value,  and  that  afterwards  the  plaintiff  offered  to  rescind,  then  making 
known  his  infancy  to  the  defendant,  who  had  no  knowledge  thereof  at  the 
time  of  the  exchange. 

From  the  Madison  Circuit  Court. 
W,  R.  Piersc  and  H.  D.  Thompson^  for  appellant. 
M,  S.  Robinson,  for  appellee. 

Downey,  J. — The  appellant,  at  the  time  an  infimt,  but 
now  of  age,  by  his  next  friend,  sued  the  appellee,  in  replevin. 
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for  the  recovery  of  a  mare,  and  there  was  judgment  against 
him. 

The  following  is  the  second  paragraph  of  the  answer : 

"And  for  further  answer,  the  defendant  says  that  before 
this  suit  commenced,  said  defendant  and  said  John  M.  White 
made  a  certain  trade  and  exchange  of  horses,  whereby  the 
plaintiff  then  and  there  exchanged  to  the  defendant  the  mare 
mentioned  in  said  complaint  for  a  horse  then  and  there  owned 
by  the  defendant,  which  said  animals  were  then  and  there 
delivered  in  said  exchange,  which  trade  and  exchange  was 
then  and  there  made  in  good  faith  upon  the  part  of  the 
defendant,  without  any  information  or  knowledge  that  he,  ' 
the  said  John  M.  White,  was  an  infant  under  the  age  of 
twenty-one  years ;  that  the  horse  so  delivered  and  exchanged 
to  said  White  was,  at  the  time  of  such  exchange  and  delivery, 
sound  and  of  equal  value  with  the  mare  so  received  from 
said  White  in  exchange  therefor ;  that  after  said  trade  and 
exchange,  the  said  White  so  misused  and  mistreated  said 
horse  so  received  from  the  defendant  that  said  horse  became 
diseased,  unsound  and  of  no  value ;  that  after  said  horse 
became  so  diseased,  unsound  and  of  no  value,  under  the 
usage  and  treatment  of  the  said  John  M.  White,  he,  the  said 
John  M.  White,  made  known  his  infancy  to  said  defendant, 
and  then  and  there  sought  to  rescind  said  contract  and  resume 
the  possession  of  said  mare,  so  delivered  by  him  to  the 
defendant,  as  aforesaid.     Wherefore,"  etc. 

This  answer  was  held  to  be  a  good  bar  to  the  plaintiff's 
action,  and  the  ruling  of  the  court  on  this  point,  with  other 
rulings,  is  assigned  as  error. 

There  is  no  brief  for  the  appellee,  and  we  do  not  know  on 
what  ground  the  ruling  of  the  circuit  court  was  made.  We 
think,  however,  that  it  cannot  be  sustained.  The  infant  was 
not  bound  to  return  the  horse,  which  he  received  of  the 
defendant,  even  in  his  damaged  condition,  to  entitle  him  to 
recover  the  mare  in  question.  Hjid  he  sold  the  animal  in 
question  to  the  defendant  for'  money,  and  had  he  used  the 
money,  he  would  not,  according  the  decisions  of  this  court, 
money,  he  would  not,  according  to  the  decisions  of  this  court. 
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have  been  bound  to  refund  the  money,  to  enable  him  to  dis- 
affirm his  contract.  The  cases  are  collected  in  CarperUer  v. 
Carpenter,  45  Ind.  142,  an  authority  which  is  decisive  of  the 
case  before  us. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  for  further  proceedings. 
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Pleading. — Negligence, — Injury  to  Person, — The  complaint  in  an  action  for 
damages  for  injury  to  the  person  is  sufficiently  certain  and  particular  in 
its  allegations  of  the  act  of  negligence,  when  from  the  averments  it  may 
be  understood  that  the  plaintiff  was  passing  on  the  foot-crossing  of  a 
public  street  in  a  city,  and  the  defendant,  without  any  negligence  on 
•  the  part  of  plaintiff,  carelessly  and  negligently  drove  his  wagon  against 

the  plaintiff,  and  thereby  injured  him. 

Record. — Evidence, — Newly-Discovered  Evidence, — On  appeal,  where  the  evi- 
dence is  not  in  the  record,  the  presumption  is  that  it  was  sufficient  to 
support  the  finding ;  and,  in  such  case,  it  cannot  be  determined  whether 
evidence  alleged  to  be  newly-discovered  would  produce  a  different  result, 
so  as  to  authorize  a  new  trial. 

From  the  Marion  Superior  Court. 

H,  W,  Harrington,  H.  Francisco  and  Ryman  &  Johnston, 
for  appellant. 

G.  H.  Vo8s,  for  appellee. 

Downey,  J.^-This  was  an  action  by  the  appellee  against 
the  appellant,  for  injuries  received  by  him  in  consequence  of 
being  run  against  and  over  by  a  wagon,  which  was  being 
driven  by  the  defendant,  at  a  street-crossing  in  the  city  of 
Indianapolis. 

In  special  term  there  was  a  demurrer  to  the  complaint, 
which  was  overruled.  An  issue  was  formed  by  a  general 
traverse  of  the  complaint.  A  trial  by  jury  resulted  in  a  ver- 
dict for  the  plaintiff.     A  motion  made  by  the  defendant  for 
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a  new  trial  was  overruled,  and  there  was  final  judgment  on 
the  verdict. 

In  the  general  term  of  the  superior  court,  it  was  assigned 
as  error  that  the  court,  in  special  term,  had  improperly  over- 
ruled the  demurrer  to  the  complaint,  and  refused  a  new  trial. 
The  judgment  of  the  special  term  was  affirmed. 

It  is  assigned  as  error  here,  that  the  general  term  erred  in 
affirming  the  judgment  of  the  special  term. 

The  objection  to  the  complaint  urged  in  this  court  is,  that 
it  does  not,  with  sufficient  particularity  and  certainty,  allege 
the  act  of  negligence  on  the  part  of  the  defendant,  of  which 
complaint  is  made. 

The  complaint  alleges  that  the  defendant,  on,  etc.,  at,  etc., 
was  possessed  of  a  certain  delivery  wagon,  etc.,  drawn  by  a 
horse,  which  wagon  the  defendant  was  driving  on  and 
along  certain  public  streets  and  avenues  in  said  city  of 
Indianapolis,  to  wit,  at  the  crossing  of  Massachusetts  avenue. 
New  York  and  Delaware  streets;  and  said  plaintiff  was  then 
and  there  walking  upon  the  foot-crossing  of  said  streets,  and 
the  defendant  did  then  and  there  drive  said  horse  and 
wagon  on  and  along  said  avenue,  streets  and  crossing  so 
carelessly  and  negligently,  that  by  the  carelessness  and  neg- 
ligent driving  of  said  horse  and  wagon,  the  said  wagon  and 
horse  of  the  defendant  then  and  there  run  against  and  struck, 
with  great  force,  upon  and  against  the  person  of  the  plaintiff, 
and  thereby  knocked  him  down  upon  the  ground,  sprained 
and  crushed  his  hip  and  ankle,  and  bruised,  hurt  and 
wounded  plaintiff,  whereby,  etc.  It  is  then  alleged  that  the 
injuries  were  inflicted  "without  any  fault  or  negligence  of 
the  plaintiff  contributing  thereto  in  the  least." 

It  may  be  understood  from  the  complaint,  that  the  plain- 
tiff was  passing  on  the  foot-crossing,  and  that  the  defendant, 
without  any  negligence  on  the  part  of  the  plaintiff,  carelessly 
and  negligently  drove  his  wagon  against,  and  thereby  injured 
him. 

We  think  the  cause  of  action  is  stated  with  sufficient  par- 
ticularity.     The  O.  &  3L  R.  W.  Co.  v.  Selby,  47  Ind.  471. 
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The  new  trial  was  asked  for  the  reasons  following: 

1.  The  verdict  is  contrary  to  law. 

2.  It  is  contrary  to  the  evidence. 

3.  It  is  not  supported  by  the  evidence. 

4.  Permitting  the  plaintiff,  who  was  neither  a  physician 
nor  expert,  to  testify,  over  the  objection  of  the  defendant,  as 
to  the  probable  duration  of  the  injuries  received  by  him. 

5.  Because  the  damages  are  excessive. 

6.  Instructing  the  jury  that  if  the  plaintiff  was  on  the  side- 
walk, or  the  line  of  the  sidewalk,  crossing  New  York  street, 
he  would  not  be  bound  to  look  back  on  Massachusetts  ave- 
nue to  see  if  teams  or  wagons  were  approaching  from  behind 
him.  ' 

7.  Newly-discovered  evidence  material  for  the  defendant, 
which  he  could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial,  and  in  support  of  which 
he  files  the  accompanying  affidavits,  etc. 

The  evidence  in  the  cause  is  not  in  the  record,  and  /or 
this  reason  we  do  not  see  that  anything  can  be  decided  under 
this  assignment  of  error.  We  cannot  tell  whether  the  evi- 
dence was  sufficient  or  not,  but  must  presume  that  it  was 
sufficient. 

We  cannot  decide  anything  under  the  fourth  reason, 
because  it  does  not  appear  that  any  such  evidence  was 
given  during  the  trial,  or,  if  given,  that  any  objection  to  it 
was  made,  or,  if  made,  on  what  ground  it  was  made.  The 
instruction  of  which  complaint  is  made  is  not  in  the  record. 
And  we  cannot  know  whether  a  new  trial  should  have  been 
granted  or  not,  although  the  affidavits  in  support  of  the 
motion  on  that  ground  are  in  the  record,  because  we  do  not 
know  what  the  evidence  given  on  the  trial  was,  whether  the 
newly-discovered  evidence  would  probably  produce  a  differ- 
ent result  or  not,  or  whether  it  is  not  merely  cumulative  evi- 
dence, etc.,  for  which  new  trials  are  not  granted. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 
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Heal  Estate,  Action  to  Recover. — SJurijps  Sale. — Redemption, — Evi- 
dence.— A  widow,  to  secure  the  payment  of  a  debt,  mortgaged  certain 
land  devised  to  her  for  her  life  by  her  deceased  husband,  and  the  mort- 
gagee went  into  possession,  though  the  mortgage  did  not,  by  its  terms, 
entitle  him  to  the  possession.  Afterwards,  a  judgment  was  obtained 
against  her  by  another  person,  and  the  land  was  sold  under  said  judg- 
ment to  still  another  person,  for  less  than  the  amount  of  the  judgment. 
Before  the  end  of  a  year  from  the  date  of  said  sale,  the  mortgagee  redeemed 
the  land  from  said  sale,  and  another  execution  was  issued  on  said  judg- 
ment, and  the  land  was  again  sold  thereunder  to  the  same  purchaser, 
who,  after  the  expiration  of  a  year,  received  the  sheriff's  deed.  The 
xiiortgagee  foreclosed  his  mortgage,  and  at  the  foreclosure  sale  bought 
in  the  land  and  received  the  certificate  of  purchase,  on  which  he  was  not 
yet  entitled  to  a  deed,  when  an  action  for  possession  was  commenced 
against  him  by  said  purchaser,  who  had  received  said  sheriff's  deed,  or 
when  said  action  for  possession  was  tried,  the  plaintiff  having  demanded 
possession  of  the  defendant  before  the  commencement  of  said  action. 

Held^  that  the  plaintiff  was  entitled  to  recover  possession  of  the  land. 

Hdd^  also,  that  said  redemption  by  the  mortgagee  did  not  vest  in  him  the 
title,  nor  did  said  redemption  or  the  mortgage  give  him  the  right  of  pos- 
session. 

Held^  also,  that  on  the  trial  it  was  not  error  to  permit  the  plaintiff  to  intro- 
dnce  in  evidence  the  execution  under  which  he  purchased  and  the  return 
thereon. 

Held^  also,  that  the  failure  of  the  sheriff  to  show  in  said  return  that  he  made 
demand  for  personal  property  before  levying  on  the  realty  could  not 
invalidate  the  title  of  the  purchaser,' who  was  not  a  judgment  plaintiff. 

Heldy  also,  that  it  was  not  error  to  permit  the  plaintiff  to  introduce  in  evi- 
dence the  will  under  which  said  widow  held  said  life  estate,  or  the  record 
of  a  proceeding  in  partition  wherein,  by  order  of  the  court,  said  land  was 
conveyed  to  her  for  life,  or  proof  of  the  rental  value  of  the  land,  of  which 
the  defendant  wrongfully  held  possession,  which  he  had  refused  to  yield 
on  demand. 

From  the  Fountain  Circuit  Court. 

G.  Jfc  Williams  and  J.  Ristine,  for  appellant. 

X.  Nebeker  and  8.  3/.  Cambern,  for  appellee. 

Downey,  J. — The  appellee  sued  the  appellant,  alleging  in 
his  complaint  that  he  was  the  owner  for  the  life  of  Mary  Ann 
Savage,  and  entitled  to  the  possession  of  certain  real  estate 
described  in  the  complaint,  of  which  the  defendant  had  pos- 
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session  without  right;  and  that  he  kept  the  plaintiff  out  of 
possession,  etc. 

The  defendant  answered  in  four  paragraphs.  The  first 
was  a  general  denial,  and  the  others  were  special  paragraphs. 
On  motion  of  the  plaintiff,  the  special  paragraphs  were  struck 
out.  There  was  a  trial  by  the  court  without  a  jury,  and  a 
finding  for  the  plaintiff.  A  motion  by  the  defendant  for  a 
new  trial  was  overruled,  and  final  judgment  was  rendered  for 
the  plaintiff. 

There  are  several  specifications  in  the  assignment  of  errors, 
bilt  only  two  questions  are  properly  made,  the  striking  out 
of  the  special  paragraphs  of  the  answer,  and  the  refusal  to 
grant  a  new  trial. 

The  first  question  cannot  be  considered,  for  the  reason  that 
the  rejected  paragraphs  are  not  properly  in  the  record  by 
bill  of  exceptions.  There  is  a  bill  of  exceptions  which 
refers  to  this  ruling,  but  the  special  paragraphs  are  not  set 
out  in  it  so  as  to  become  a  part  of  the  record. 

Several  grounds  were  stated  in  the  motion  for  a  new  trial: 

1.  That  the  finding  of  the  court  is  contrary  to  law. 

2.  It  is  contrary  to  the  evidence. 

3.  Admitting  in  evidence  the  execution  and  return  thereon, 

4.  Admitting  in  evidence  the  will  of  Alanson  Savage. 

5.  Permitting  evidence  of  the  rental  value  of  the  land. 

6.  Admitting  in  evidence  the  record  of  partition  between 
Josiah  Rhodes  and  others  and  Nebeker  and  others. 

7.  Excluding  the  testimony  of  Hardy  Savage  as  to  the 
ownership  of  the  land  in  controversy. 

8.  Excluding  the  testimony  of  Sampson  Reed  as  to  any 
gift  made  of  said  land  by  Alanson  Savage  to  Hardy  and 
Henry  Savage  prior  to  his  death. 

9.  Excluding  the  evidence  of  Sampson  Reed  as  to  his 
purchase  of  the  life  estate  of  Mary  A.  Savage  prior  to  the 
rendition  of  the  plaintiff's  judgment. 

10.  Striking  out  the  second,  third  and  fourth  paragraphs 
of  the  answer. 

The  following  are  the  leading  facts  in  the  bill  of  excep- 


NOVEMBER  TERM,  1875.  217 

Reed  v.  Ward. 

tions:  That  the  land  was  devised  by  Alanson  Savage  to 
Mary  Ann  Savage,  his  wife,  for  her  life,  by  his  will,  which 
is  dated  in  1867,  and  was  proved  and  recorded  in  1868;  that 
on  the  2d  day  of  February,  1871,  she  mortgaged  the  real 
estate  to  the  appellant,  to  secure  the  payment  of  a  debt,  and 
he  went  into  possession  of  the  premises;  September  1st, 
1871,  Xebeker  and  Gish  recovered  judgment  against  her  and 
another  person;  September  13th,  1871,  an  execution  was 
issued  on  this  judgment  and  levied  upon  the  lands,  subject 
of  course  to  the  lien  of  the  mortgage;  December  2d,  1871, 
the  land  was  sold  on  execution  and  purchased  by  the  appel- 
lee for  twenty  dollars;  November  2d,  1872,  the  appellant 
redeemed  by  paying  the  amount  of  the  purchase-money,  etc. ; 
November  23d,  1872,  another  execution  was  issued  on  the 
judgment;  December  28th,  1872,  the  land  was  again  sold, 
and  purchased  by  the  appellee  for  six  hundred  and  eighty- 
four  dollars  and  seventy-two  cents;  January  9th,  1874, 
appellee  received  a  deed  from  the  sheriff;  June  30th,  1873, 
the  appellant  obtained  judgment  foreclosing  his  mortgage; 
and  on  August  9th,  1873,  he  purchased  the  land  at  sheriff's 
sale  and  obtained  a  certificate  of  purchase,  on  which  he 
was  not  yet  entitled  to  a  deed  when  this  action  was  com- 
menced, March  4th,  1874,  nor  when  the  trial  took  place. 
Possession  of  the  premises  was  demanded  of  the  appellant, 
before  the  action  was  commenced.  The  mortgage  did  not, 
by  its  terms,  entitle  the  appellant  to  possession  of  the  land 
mortgaged. 

It  seems  to  us  that  upon  this  state  of  facts  the  appellee 
was  entitled  to  judgment  for  the  possession  of  the  land* 
The  redemption  of  the  land  by  the  appellant  did  not  vest  in 
him  the  title  to  it,  or  give  him  any  right  to  the  possession 
thereof.  The  State,  ex  rel.  Allen^  v.  Sherill,  34  Ind.  57 ;  and 
Davis  v.  Langsdale,  41  Ind.  399. 

The  appellant  was  not  entitled  to  the  possession  of  the 
mortgaged  premises  by  virtue  of  the  mortgage.  It  was  not 
so  stipulated  therein.  It  is  provided  by  statute,  that  "  unless 
a  mortgage  specially  provide  that  the  mortgagee  shall  have 
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possession  of  the  mortgaged  premises,  he  shall  not  be  entitled 
to  the  same/'     2  G.  &  H.  355,  sec.  1. 

We  do  not  think  any  question  is  before  us  for  decision  as 
to  whether  the  appellant  had  or  has  the  right  to  redeem 
under  the  sale  made  on  the  second  execution  issued  on  the 
judgment  of  Nebeker  and  Gish  or  not.  That  question  is  in 
no  way  presented  by  the  record. 

We  have  examined  the  more  particular  reasons  assigned 
for  a  new  trial,  and  do  not  think  that  any  of  them  should 
have  been  sustained.  The  execution  and  return  were  links 
in  the  chain  of  fects  necessary  to  show  the  title  of  the  plain- 
tiff. It  is  said  in  the  brief  of  counsel  that  the  return  does 
not  show  a  sufficient  notice  of  the  sale;  but  no  particular 
defect  is  mentioned,  and  we  have  not  discovered  any.  Also, 
it  is  urged  that  the  return  does  not  show  that  a  demand  was 
made  "for  personal  property  before  levying  on  the  realty. 
This  omission  in  the  return  cannot  invalidate  the  title  of  the 
purchaser.  It  will  be  presumed  that  the  sheriff  did  his  dutj- 
in  this  respect.  The  purchaser  in  this  instance  was  not  a 
judgment  plaintiff. 

We  think  the  will  of  Alanson  Savage  was  properly  admit- 
ted in  evidence.  By  it  he  devised  to  his  wife,  Mary  Ann 
Savage,  an  estate  for  life  in  the  lands.  In  the  partition  suit, 
the  land  devised  was,  by  order  of  the  court,  conveyed  to  her 
for  life,  and  the  remainder  to  the  sons  of  the  deceased.  We 
see  no  valid  objection  to  the  record  of  the  partition  suit  as 
evidence  in  this  case.  The  will,  the  record  in  the  partition 
suit,  and  the  deed  made  therein  were  introduced  to  show 
title  in  Mary  Ann  Savage,  the  execution  defendant,  under 
whom  both  the  plaintiff  and  defendant  claimed. 

The  evidence  of  the  rental  value  of  the  land  was  compe- 
tent with  reference  to  the  damages  which  the  plaintiff  should 
recover,  the  defendant  having  been  in  possession  of  the  prem- 
ises and  having  refused  to  yield  the  possession  to  the  plain- 
tiff on  demand.  The  exclusion  of  the  evidence  referred  to 
in  the  seventh,  eighth  and  ninth  reasons  for  a  new  trial  was 
correct.     There  was  no  offer  of  any  evidence  of  an  act  com- 
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petent  to  pass  the  title  to  real  estate.     The  tenth  reason  is 
not  a  ground  for  a  new  trial,  and  that  question  has  already 
been  disposed  of  under  another  assignment. 
The  judgment  is  affirmed,  with  costs. 


McKinney  et  al..  t?.  The  Shaw  and  Lippencott  Man- 
ufacturing Co. 

Bill  op  Exceptions. — Objection  to  Evidence,  —  An  objection  to  evidence 
admitted  cannot  be  made  available  on  appeal,  where  it  is  not  shown  by 
bUl  of  exceptions  what  was  the  evidence,  what  the  ground  of  objection, 
or  that  an  exception  was  taken  at  the  time. 

Same. — Objection  to  Witnesi, — An  objection  to  a  witness  cannot  be  made 
available  on  appeal,  when  it  does  not  appear  by  bill  of  exceptions  what 
objection  was  made  to  him,  or  that  an  exception  was  taken  at  the  time. 

Same. — Evidence, — Instructions  to  Jury, — Where  the  evidence  is  not  in  the 
record,  the  Supreme  Court  will  presume  in  favor  of  the  rulings  of  the  court 
below  in  giving  or  refusing  to  give  instructions  to  the  jury,  where  such 
rulings  would  not  be  wrong  under  all  evidence  admissible. 

Practicb. — Objections  and  Exceptions, —  The  excluding  of  offered  evidence, 
the  reading  of  law  to  the  jury,  or  the  conduct  of  counsel  in  argument 
will  not  be  noticed  by  the  Supreme  Court,  where  the  question  is  not 
reserved  by  objection  made  and  pointed  out  and  exception  taken  at  the 
time. 

From  the  Delaware  Circuit  Court. 

J.  N.  Temple  and  R.  S.  Gregory,  for  appellants. 

W.  Marehy  for  appellee. 

BiDDLE,  C.  J.  —  Suit  on  a  promissory  note,  made  by  the 
appellants,  twenty-nine  in  number,  payable  to  M.  Wheeler 
Kennedy,  or  order,  and  endorsed  by  her  to  the  appellee. 

Several  paragraphs  of  answer  were  filed,  upon  which  rulings 
on  demurrer  were  had,  and  exceptions  taken,  but  they  are  not 
assigned  as  error,  and  therefore  not  before  us.  Issues  of 
feet  were  formed,  trial  by  jury  had,  and  a  general  verdict 
for  appellee,  with  several  answers  to  special  interrogatories. 
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Judgment,  over  a  motion  for  a  new  trial  overruled,  excep- 
tion and  appeal. 

The  bill  of  exceptions  purports,  at  the  beginning,  to  set 
out  all  the  evidence  given  in  the  case ;  but  it  does  not  con- 
tain the  note  sued  on.  All  it  says  about  the  note  is:  "Note 
read  in  evidence,  over  defendants'  objection;"  but  what 
note  it  was,'  or  what  objection  was  made  to  it,  does  not 
appear,  nor  were  there  any  exceptions  taken  at  the  time. 

The  bill  of  exceptions  also  states:  "Phil.  A.  B.  Ken- 
nedy admitted  as  witness  over  objection;"  but  the  objec- 
tion is  not  shown  to  us,  nor  was  there  any  exception 
taken  at  the  time.  Afterwards,  and  near  the  close  of  the 
bill,  it  is  stated  that,  "  during  and  upon  the  said  trial,  the 
plaintiff  offered  to  swear  one  Philip  A.  B.  Kennedy,  who 
was  the  husband  of  Mrs.  Wheeler  Kennedy,  the  original 
payee  and  endorser  of  the  note  in  suit,  to  which  the  defend- 
ants at  the  time  objected,  which  objection  the  court  over- 
ruled, and  the  said  Philip  A.  B.  Kennedy  was  then  and  there 
by  the  plaintiff  examined  as  a  witness,  to  which  overruling 
of  said  objection  the  defendant  at  the  time  excepted." 

This  statement  simply  shows  an  objection  to  the  offer  to 
swear  the  said  Philip,  and  recites  that  Philip  was  the  hus- 
band of  the  payee,  but  does  not  state  that  that  was  the  objec- 
tion made  against  the  witness  to  the  court.  Besides,  the  bill 
shows  that  at  the  time  Philip  testified  objections  were  made^ 
but  no  exceptions  at  the  time  were  taken. 

What  interest  the  wife  had  in  this  suit,  to  which  she  \vas 
not  a  party,  although  she  was  the  payee  of  the  note,  does  not 
appear;  but,  assuming  that  Philip  was  was  an  incompetent 
witness  in  the  case,  which  we  do  not  decide,  all  that  is  shown 
by  the  bill  of  exceptions  on  this  point  might  be  true,  and  yet 
no  error  be  committed. 

Exceptions  were  taken  to  the  giving  and  refusing  of  cer- 
tain instructions;  but  as  the  evidence  is  not  before  us,  and 
the  giving  and  refusing  are  not  wrong  under  all  circum- 
stances, we  must  presume  they  were  right  in  this  case. 

The  general  verdict  was  for  the  appellee,  and  the  special 
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findings  are  not  inconsistent  with  it,  but^  as  we  think, 
strongly  in  its  support. 

Vai'ious  points  are  made  by  the  appellants  in  their  brief — 
such  as  offering  the  notarial  certificate  in  evidence,  notice  of 
protest,  to  prove  certain  facts,  the  note  in  evidence  at  a  given 
time,  and  objecting  to  law  being  read  to  the  jury,  and  to  the 
conduct  of  the  counsel  in  the  closing  argument — none  of 
which  are  properly  secured  below  by  objections  made  and 
pointed  out,  and  exceptions  taken  at  the  time^  and  therefore 
cannot  be  noticed  here. 

The  judgment  is  affirmed. 


Spahr  et  al.  v.  Nicklaus. 

Pleading.  —  Complaint  to  Recover  Rent,  —  A  complaint  alleged  that  the 
defendant  was  indebted  to  the  plaintiff,  in  a  certain  sum  mentioned,  for 
rent  of  certain  premises  described,  and  that  it  was  due  and  unpaid,  and 
prayed  judgment  for  said  sum  and  possession  of  the  premises,  and  costs, 
and  all  pro]>er  relief. 

Seld^  that  this  showed  a  good  cause  of  action  for  the  recovery  of  rent,  and 
that  there  was  no  misjoinder  of  causes  of  action. 

Same. — Misjoinder. — Supreme  Court. — The  Supreme  Court  will  not  reverse  a 
judgment  for  misjoinder  of  causes  of  action. 

^hn^— Joinder  of  Causes. — A  paragraph  of  complaint  for  the  recovery  of 
the  possession  of  real  property  and  damages  for  its  detention  may  be 
joined  with  a  paragraph  for  the  recdvery  of  rent  due  to  the  plaintiff  from 
the  defendant  for  use  and  occupation  of  such  real  estate  by  the  defendant 
as  the  tenant  of  the  plaintiff. 

Practice. — Arrest  of  Judgment. — Demurrer. — Amotion  in  arrest  of  judgment 
does  not  reach  all  the  defects  in  a  complaint  that  might  have  been  reached 
by  demurrer ;  and  if  the  complaint  contain  one  good  paragraph,  a  motion 
by  the  defendant  in  arrest  of  judgment  on  the  whole  complaint  and  on 
each  paragraph  t4iereof  will  be  overruled. 

From  the  Marion  Civil  Circuit  Court. 

J.  E.  Heller y  for  appellants. 

P.  W,  Bartholomew,  for  appellee. 
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Pettit,  C.  J. — This  suit  was  brought  by  the  appellee^ 
John  Nicklaus,  against  the  appelhints,  George  "W.  Spahr  and 
Hezekiah  Daily,  before  a  justice  of  the  peace,  and  the  fol- 
lowing is  the  complaint : 

"  The  plaintiff  complains  of  the  defendants,  and  says  he  is 
the  owner  of,  and  entitled  to  the  possession  of,  the  following 
real  property,  to  wit :  room  number  four,  Hereth's  Block, 
Indianapolis,  Indiana,  situate  on  thirty-three  and  one-third 
feet  off  of  the  north  end  of  in-lot  number  twelve,  in  square 
number  fifty-seven,  in  the  city  of  Indianapolis,  Marion 
county,  Indiana ;  that  defendants  are  tenants  of  plaintiff  by 
the  year;  that  defendants^  time  expired  on  the  15th  day  of 
June,  1873;  that  three  months  previous  to  said  June  loth, 
1873,  plaintiff  gave  defendants  due  notice  that  on  June  15th, 
1873,  plaintiff  would  terminate  the  defendants'  lease  of  said 
premises,  which  notice  is  filed  herewith  and  made  a  part 
hereof.  Wherefore  plaintiff  demands  judgment  for  poases- 
sion  of  said  premises  and  one  hundred  dollars  damages  for 
the  detention  thereof. 

*'  Par.  2.  And  for  further  complaint,  says  the  defendant:? 
are  indebted  to  him  in  the  sum  of  eight  dollars  for  rent  of 
the  following  premises,  to  wit:  room  number  four,  Hereth's 
Block,  Indianapolis,  Indiana,  situate  on  thirty-three  and  one- 
third  feet  off  of  the  north  end  of  in-lot  number  twelve,  in 
square  number  fifty-seven,  in  the  city  of  Indianapolis,  Marion 
county,  Indiana;  and  that  the  same  is  due  and  unpaid. 
Wherefore  plaintiff  prays  judgment  for  eight  dollars,  and 
possession  of  said  premises  and  real  estate^  and  costs  and  all 
proper  relief." 

No  answer  or  demurrer  was  filed  before  the  justice,  but 
there  was  trial  and  judgment  for  the  plaintiff  for  the  posses- 
sion, and  for  eight  dollars  damages  for  the  detention,  and  for 
costs. 

On  appeal  in  the  circuit  court,  the  defendants  demurred  to 
the  second  paragraph  of  the  complaint,  first,  because  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action ;  second. 
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because  there  is  a  misjoinder  of  causes  of  action  contained 
in  it. 

This  demurrer  was  properly  overruled,  for  this  paragraph 
of  the  complaint  shows  a  good  cause  of  action  for  the  recov- 
er}' of  rent,  if  not  for  the  possession.  There  was  no  misjoin- 
der of  causes  of  action  in  it;  but  if  there  had  been,  we  could 
not  reverse  the  judgment.     2  G.  &  H.  81,  sec.  52. 

The  defendants  then  demurred  to  the  whole  complaint; 
first,  because  there  are  two  causes  of  action  improperly 
joined  in  it.  This  demurrer  was  properly  overruled,  because 
two  causjcs  of  action  were  not  improperly  joined  in  the  com- 
plaint. The  first  paragraph  of  the  complaint  was  for  the 
recover}-  of  possession  of  real  property  and  damages  for  its 
detention,  and  the  second  was  for  the  recovery  of  damages 
for  the  detention,  or  for  rents  due  to  the  plaintiff  from  the 
defendants  for  its  use  and  occupation  as  his  tenants.  The 
second  paragraph  may  have  been  unnecessary,  and,  per- 
haps, might  have  been  stricken  out  as  such  on  motion.  But 
if  two  causes  of  action  were  improjxjrly  joined,  we  cannot,  on 
the  statute  above  cited,  reverse  the  judgment  for  that  cause.. 

The  case,  by  agreement,  was  tried  by  the  court,  who  found 
for  the  plaintiff,  that  he  was  the  owner  and  entitled  to  pos- 
session, and  assessed  his  damages  at  eight  dollars. 

The  defendants  then  moved  in  arrest  of  judgment  on  the 
whole  complaint,  and  on  each  paragraph  of  it,  which  motion 
was  overruled,  and  we  think  properly,  one  of  the  paragraphs^ 
if  not  both,  being  good.     Kelsey  v.  Henry,  48  Ind.  37. 

A  motion  in  arrest  does  not  reach  all  the  defects  in  a  com- 
plaint that  might  be  reached  and  made  available  by  a  demur- 
rer.    Gander  V.  The  State,  50  Ind.  539,  and  authorities  cited. 

We  have  carefully  considered  the  questions  in  this  case, 
and  we  think  substantial  right  and  justice  have  been  done, 
and  we  cannot,  therefore,  reverse  the  judgment.  2  G.  &  II. 
122,  sec.  101. 

The  judgment  is  affirmed,  at  the  costs  of  the  api)ellants. 

opinion  filed  May  term,  1875;  petition  for  a  rehearing  overruled 
Kovember  term,  1875. 
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The  Dew  trial  was  asked  for  the  reasons  following : 

1.  The  verdict  is  contrary  to  law. 

2.  It  is  contrary  to  the  evidence. 

3.  It  is  not  supported  by  the  evidence. 

4.  Permitting  the  plaintiff,  who  was  neither  a  physician 
nor  expert,  to  testify,  over  the  objection  of  the  defendant,  as 
to  the  probable  duration  of  the  injuries  received  by  him. 

5.  Because  the  damages  are  excessive. 

6.  Instructing  the  jury  that  if  the  plaintiff  was  on  the  side- 
walk, or  the  line  of  the  sidewalk,  crossing  New  York  street, 
he  would  not  be  bound  to  look  back  on  Massachusetts  ave- 
nue to  see  if  teams  or  wagons  were  approaching  from  behind 
him.  • 

7.  Newly-discovered  evidence  material  for  the  defendant, 
which  he  could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial,  and  in  support  of  which 
he  files  the  accompanying  affidavits,  etc. 

The  evidence  in  the  cause  is  not  in  the  record,  and  for 
this  reason  we  do  not  see  that  anything  can  be  decided  under 
this  assignment  of  error.  We  cannot  tell  whether  the  evi- 
dence was  sufficient  or  not,  but  must  presume  that  it  was 
sufficient. 

We  cannot  decide  anything  under  the  fourth  reason, 
because  it  does  not  appear  that  any  such  evidence  was 
given  during  the  trial,  or,  if  given,  that  any  objection  to  it 
was  made,  or,  if  made,  on  what  ground  it  was  made.  The 
instruction  of  which  complaint  is  made  is  not  in  the  record. 
And  we  cannot  know  whether  a  new  trial  should  have  been 
granted  or  not,  although  the  affidavits  in  support  of  the 
motion  on  that  ground  are  in  the  record,  because  we  do  not 
know  what  the  evidence  given  on  the  trial  was,  whether  the 
newly-discovered  evidence  would  j)robably  produce  a  differ- 
ent result  or  not,  or  whether  it  is  not  merely  cumulative  evi- 
dence, etc.,  for  which  new  trials  are  not  granted. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 
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Keal  Estate,  Action  to  Recover.— 54^f:j^j  SaU,^Redemptim,— Evi- 
dence.— A  widow,  to  secure  the  payment  of  a  debt,  mortgaged  certain 
land  devised  to  her  for  her  life  by  her  deceased  husband,  and  the  mort- 
gagee went  into  possession,  though  the  mortgage  did  not,  by  its  terms, 
entitle  him  to  the  possession.  Afterwards,  a  judgment  was  obtained 
against  her  by  another  person,  and  the  land  was  sold  under  said  judg- 
ment to  still  another  person,  for  less  than  the  amount  of  the  judgment. 
Before  the  end  of  a  year  from  the  date  of  said  sale,  the  mortgagee  redeemed 
the  land  from  said  sale,  and  another  execution  was  issued  on  said  judg- 
ment, and  the  land  was  again  sold  thereunder  to  the  same  purchaser, 
who,  after  the  expiration  of  a  year,  received  the  sheriff's  deed.  The 
I'^i'tgagee  foreclosed  his  mortgage,  and  at  the  foreclosure  sale  bought 
in  the  land  and  received  the  certificate  of  purchase,  on  which  he  was  not 
yet  entitled  to  a  deed,  when  an  action  for  possession  was  commenced 
against  htm  by  said  purchaser,  who  had  received  said  sheriff's  deed,  or 
when  said  action  for  possession  was  tried,  the  plaintiff  having  demanded 
possession  of  the  defendant  before  the  commencement  of  said  action. 

Sdd^  that  the  plaintiff  was  entitled  to  recover  possession  of  the  land. 

Seld^  also,  that  said  redemption  by  the  mortgagee  did  not  vest  in  him  the 
title,  nor  did  said  redemption  or  the  mortgage  give  him  the  right  of  pos- 
session. 

Meldy  also,  that  on  the  trial  it  was  not  error  to  permit  the  plaintiff  to  intro- 
duce in  evidence  the  execution  under  which  he  purchased  and  the  return 
thereon. 

Held,  also,  that  the  failure  of  the  sheriff  to  show  in  said  return  that  he  made 
demand  for  personal  property  before  levying  on  the  realty  could  not 
invalidate  the  title  of  the  purchaser,'  who  was  not  a  judgment  plaintiff. 

Stld^  also,  that  it  was  not  error  to  permit  the  plaintiff  to  introduce  in  evi- 
dence the  will  under  which  said  widow  held  said  life  estate,  or  the  record 
of  a  proceeding  in  partition  wherein,  by  order  of  the  court,  said  land  was 
conveyed  to  her  for  life,  or  proof  of  the  rental  value  of  the  land,  of  which 
the  defendant  wrongfully  held  possession,  which  he  had  refused  to  yield 
on  demand. 

From  the  Fountain  Circuit  Court. 

<T.  McWilliams  and  J.  Ristinej  for  appellant. 

L.  Nebeker  and  8.  3/.  Cambern,  for  appellee. 

Downey,  J. — The  appellee  sued  the  appellant,  alleging  in 
his  complaint  that  he  was  the  owner  for  the  life  of  Mary  Ann 
Savage,  and  entitled  to  the  possession  of  certain  real  estate 
described  in  the  complaint,  of  which  the  defendant  had  pos- 
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session  without  right;  and  that  he  kept  the  plaintiff  out  of 
possession,  etc. 

The  defendant  answered  in  four  paragraphs.  The  first 
was  a  general  denial,  and  the  oth*ers  were  special  paragraphs. 
On  motion  of  the  plaintiff,  the  special  paragraphs  were  struck 
out.  There  was  a  trial  by  the  court  without  a  jury,  and  a 
finding  for  the  plaintiff.  A  motion  by  the  defendant  for  a 
new  trial  was  overruled,  and  final  judgment  was  rendered  for 
the  plaintiff. 

There  are  several  specifications  in  the  assignment  of  errors^ 
but  only  two  questions  are  properly  made,  the  striking  out 
of  the  special  paragraphs  of  the  answer,  and  the  refusal  to 
grant  a  new  trial. 

The  first  question  cannot  be  considered,  for  the  reason  that 
the  rejected  paragraphs  are  not  properly  in  the  record  by 
bill  of  exceptions.  There  is  a  bill  of  exceptions  which 
refers  to  this  ruling,  but  the  special  paragraphs  are  not  set 
out  in  it  so  as  to  become  a  part  of  the  record. 

Several  grounds  were  stated  in  the  motion  for  a  new  trial: 

1.  That  the  finding  of  the  court  is  contrary  to  law. 

2.  It  is  contrary  to  the  evidence. 

3.  Admitting  in  evidence  the  execution  and  return  thereon. 

4.  Admitting  in  evidence  the  will  of  Alanson  Savi^. 

5.  Permitting  evidence  of  the  rental  value  of  the  land. 

6.  Admitting  in  evidence  the  record  of  partition  between 
Josiah  Rhodes  and  others  and  Nebeker  and  others. 

7.  Excluding  the  testimony  of  Hardy  Savage  as  to  the 
ownership  of  the  land  in  controversy. 

8.  Excluding  the  testimony  of  Sampson  Reed  as  to  any 
gift  made  of  said  land  by  Alanson  Savage  to  Hardy  and 
Henry  Savage  prior  to  his  death. 

9.  Excluding  the  evidence  of  Sampson  Reed  as  to  his 
purchase  of  the  life  estate  of  Mary  A.  Savage  prior  to  the 
rendition  of  the  plaintiff's  judgment. 

10.  Striking  out  the  second,  third  and  fourth  paragraphs 
of  the  answer. 

The  following  are  the  leading  facts  in  the  bill  of  excep- 
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tions:  That  the  land  was  devised  by  Alanson  Savage  to 
Mary  Ann  Savage,  his  wife,  for  her  life,  by  his  will,  which 
is  dated  in  1867,  and  was  proved  and  recorded  in  1868;  that 
on  the  2d  day  of  February,  1871,  she  mortgaged  the  real 
estate  to  the  appellant,  to  secure  the  payment  of  a  debt,  and 
he  went  into  possession  of  the  premises;  September  1st, 
1871,  Xebeker  and  Gish  recovered  judgment  against  her  and 
another  person;  September  13th,  1871,  an  execution  was 
issued  on  this  judgment  and  levied  upon  the  lands,  subject 
of  course  to  the  lien  of  the  mortgage;  December  2d,  1871, 
the  land  was  sold  on  execution  and  purchased  by  the  appel- 
lee for  twenty  dollars;  November  2d,  1872,  the  appellant 
redeemed  by  paying  the  amount  of  the  purchase-money,  etc. ; 
November  23d,  1872,  another  execution  was  issued  on  the 
judgment;  December  28th,  1872,  the  land  was  again  sold, 
and  purchased  by  the  i^pellee  for  six  hundred  and  eighty- 
four  dollars  and  seventy-two  cents;  January  9th,  1874, 
appellee  received  a  deed  from  the  sheriff;  June  30th,  1873, 
the  appellant  obtained  judgment  foreclosing  his  mortgage; 
and  on  August  9th,  1873,  he  purchased  the  land  at  sheriff's 
sale  and  obtained  a  certificate  of  purchase,  on  which  he 
was  not  yet  entitled  to  a  deed  when  this  action  was  com- 
menced, March  4th,  1874,  nor  when  the  trial  took  place. 
Possession  of  the  premises  was  demanded  of  the  appellant, 
before  the  action  was  commenced.  The  mortgage  did  not, 
by  its  terms,  entitle  the  appellant  to  possession  of  the  land 
mortgaged. 

It  seems  to  us  that  upon  this  state  of  facts  the  appellee 
was  entitled  to  judgment  for  the  possession  of  the  land. 
The  redemption  of  the  land  by  the  appellant  did  not  vest  in 
him  the  title  to  it,  or  give  him  any  right  to  the  possession 
thereof.  The  StaiCy  ex  rel.  Allen,  v.  Sherill,  34  Ind.  57 ;  and 
Davis  V.  Langadale,  41  Ind.  399. 

The  appellant  was  not  entitled  to  the  possession  of  the 
mortgaged  premises  by  virtue  of  the  mortgage.  It  was  not 
so  stipulated  therein.  It  is  provided  by  statute,  that  "  unless 
a  mortgage  specially  provide  that  the  mortgagee  shall  have 
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possession  of  the  mortgaged  premises,  he  shall  not  be  entitled 
to  the  same/'     2  G.  &  H.  365,  sec.  1. 

We  do  not  think  any  question  is  before  us  for  decision  as 
to  whether  the  appellant  had  or  has  the  right  to  redeem 
under  the  sale  made  on  the  second  execution  issued  on  the 
judgment  of  Nebeker  and  Gish  or  not.  That  question  is  in 
no  way  presented  by  the  record. 

We  have  examined  the  more  particular  reasons  assigned 
for  a  new  trial,  and  do  not  think  that  any  of  them  should 
have  been  sustained.  The  execution  and  return  were  links 
in  the  chain  of  fects  necessary  to  show  the  title  of  the  plain- 
tiff. It  is  said  in  the  brief  of  counsel  that  the  return  does 
not  show  a  sufficient  notice  of  the  sale;  but  no  particular 
defect  is  mentioned,  and  we  have  not  discovered  any.  Also, 
it  is  urged  that  the  return  does  not  show  that  a  demand  was 
made 'for  personal  property  before  levying  on  the  realty. 
This  omission  in  the  return  cannot  invalidate  the  title  of  the 
purchaser.  It  will  be  presumed  that  the  sheriff  did  his  dut}* 
in  this  respect.  The  purchaser  in  this  instance  was  not  a 
judgment  plaintiff. 

We  think  the  will  of  Alanson  Savage  was  properly  admit- 
ted in  evidence.  By  it  he  devised  to  his  wife,  Mary  Ann 
Savage,  an  estate  for  life  in  the  lands.  In  the  partition  suit, 
the  land  devised  was,  by  order  of  the  court,  conveyed  to  her 
for  life,  and  the  remainder  to  the  sons  of  the  deceased.  We 
see  no  valid  objection  to  the  record  of  the  partition  suit  as 
evidence  in  this  case.  The  will,  the  record  in  the  partition 
suit,  and  the  deed  made  therein  were  introduced  to  show 
title  in  Mary  Ann  Savage,  the  execution  defendant,  under 
whom  both  the  plaintiff  and  defendant  claimed. 

The  evidence  of  the  rental  value  of  the  land  was  compe- 
tent with  reference  to  the  damages  which  the  plaintiff  should 
recover,  the  defendant  having  been  in  possession  of  the  prem- 
ises and  having  refused  to  yield  the  possession  to  the  plain- 
tiff on  demand.  The  exclusion  of  the  evidence  referred  to 
in  the  seventh,  eighth  and  ninth  reasons  for  a  new  trial  was 
<jorrect.     There  was  no  offer  of  any  evidence  of  an  act  com- 
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petent  to  j)ass  the  title  to  real  estate.     The  tenth  reason  is 
not  a  ground  for  a  new  trial,  and  that  question  has  already 
been  disposed  of  under  another  assignment. 
The  judgment  is  affirmed,  with  costs. 


McKinney  et  al.  v.  The  Shaw  and  Lippencott  Man- 
ufacturing Co. 

Bill  op  Exceptions. — Objection  to  Evidence, — An  objection  to  evidence 
admitted  cannot  >be  made  available  on  appeal,  where  it  is  not  shown  by 
bill  of  exceptions  what  was  the  evidence,  what  the  ground  of  objection, 
or  that  an  exception  was  taken  at  the  time. 

Sam£. — Objection  to  Witness, — An  objection  to  a  witness  cannot  be  made 
available  on  appeal,  when  it  does  not  appear  by  bill  of  exceptions  what 
objection  was  made  to  him,  or  that  an  exception  was  taken  at  the  time. 

Same. — Evidence. — Instructions  to  Jury, — Where  the  evidence  is  not  in  the 
record,  the  Supreme  Court  will  presume  in  favor  of  the  rulings  of  the  court 
below  in  giving  or  refusing  to  give  instructions  to  the  jury,  where  such 
rulings  would  not  be  wrong  under  all  evidence  admissible. 

PRACTICE. — Objections  and  Exceptions, —  The  excluding  of  offered  evidence, 
the  reading  of  law  to  the  jury,  or  the  conduct  of  counsel  in  argument 
▼ill  not  be  noticed  by  the  Supreme  Court,  where  the  question  is  not 
reserved  by  objection  made  and  pointed  out  and  exception  taken  at  the 
time. 

From  the  Delaware  Circuit  Court. 

J.  J\r.  TefmpU  and  R,  S.  Gregory,  for  appellants. 

W.  March,  for  appellee. 

BiDDLE,  C.  J.  —  Suit  on  a  promissory  note,  made  by  the 
appellants,  twenty-nine  in  number,  payable  to  M.  Wheeler 
Kennedy,  or  order,  and  endorsed  by  her  to  the  appellee. 

Several  paragraphs  of  answer  were  filed,  upon  which  rulings 
on  demurrer  were  had,  and  exceptions  taken,  but  they  are  not 
assigned  as  error,  and  therefore  not  before  us.  Issues  of 
fiict  were  formed,  trial  by  jury  had,  and  a  general  verdict 
for  appellee,  with  several  answers  to  special  interrogatories. 
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3.  Counter-claim. 

4.  The  like. 

Demurrer  to  the  third  and  fourth  paragraphs.  Demurrer 
sustained  to  the  fourth,  and  overruled  as  to  the  third.  Reply 
to  second  and  third  paragraphs.  Trial  by  the  court  and 
finding  for  the  plaintiff.  A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  finding. 

Errors  are  assigned  upon  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  the  fourth  paragraph  of  the  answer, 
and  in  refusing  to  grant  a  new  trial.  Only  one  question  is 
presented  in  the  brief  of  counsel,  and  that  is  as  to  the  refusal 
of  the  court  to  admit  the  evidence  of  William  Snyder  in 
support  of  the  third  paragraph  of  the  answer.  It  was 
claimed  in  that  paragraph  that  other  goods  had  been  sold 
at  the  same  time  with  those  sued  for,  which  the  plaintiff  had 
failed  to  deliver  to  the  defendants,  and  which  had,  in  the 
mean  time,  increased  in  value.  It  was  proposed  to  prove  by 
the  witness  Snyder  that  he  was  acquainted  with  the  price  of 
teas,  such  as  are  referred  to  in  the  third  paragraph  of  the 
answer  in  August,  1872,  and  at  the  time  the  defendants 
claimed  to  have  purchased  said  teas  of  plaintiff,  and  that 
soon  afler  the  purchase  of  said  teas,  and  at  the  time  they 
should  have  been  received  by  them,  they  had  greatly  increased 
in  price  in  the  market  at  wholesale,  etc. 

The  evidence  was  objected  to,  on  the  ground  that  it  was 
immaterial  and  irrelevant,  and  it  was  excluded  by  the  court. 
As  the  inquirj'  did  not  relate  to  the  value  of  the  goods  not 
delivered,  at  the  place  as  well  as  at  the  time  for  delivery,  we 
think  the  ruling  was  correct.  Kent  v.  Gmter,  23  Ind.  1. 
It  may  be  that  the  ruling  could  be  sustained  on  other 
grounds,  but  of  this  we  need  not  inquire. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 
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181      87 
131    194 

Mechanic's  Lien. — Filing  of  Notice, — Refording, — A  mechanic's  lien,  under  ^^  ^^S 

the  statute,  is  created  by  filing  with  the  recorder  of  the  county  notice  of 
intention  to  hold  a  lien,  and  not  by  the  recording  of  the  notice.  Faihur 
V.  Colshear^  39  Ind.  201,  so  far  as  it  holds  that  there  can  be  no  lien 
anless  the  notice  of  intention  is  recorded,  overruled. 

Same. — Retorder, — Separate  Book. — By  sec.  650  of  the  code,  as  amended  (3 
Ind.  Stat.  336),  the  recorder  is  required  to  keep  a  separate  book,  in  which 
he  should  record  all  notices  of  intention  to  hold  mechanics'  liens. 

From  the  Porter  Circuit  Court. 

&  J.  Ardhonyj  F.  Church  and  S.  E.  Perkins^  Jr.,  for  appel- 
lants. 

T.  J.  MerHfield  and  W.  Johnston,  for  appellees. 

BusKiRKy  J. — This  was  an  action  by  the  appellants  against 
the  appellees^  to  enforce  a  lien  for  materials  furnished  to 
Shade  and  Wasser^  and  which  were  used  in  the  erection  of  a 
building  for  appellee  Hopkins,  upon  a  lot  of  ground  owned 
by  him. 

Shade  and  Wasser  answered  by  general  denial.  Hopkins 
answered  in  denial  and  by  two  affirmative  paragraphs.  The 
second  was,  that  he  had  paid  Shade  and  Wasser  for  building 
his  house  before  he  received  notice  of  the  lien  of  appellants. 
The  third  was,  that  the  notice  of  the  lien  was  not  recorded  in 
a  book  called  a  Mechanics'  Lien  Record ;  but  that  the  same 
was  recorded  in  the  mortgage  record. 

A  demurrer  was  sustained  to  the  second,  and  overruled  as 
to  the  third  paragraph. 

The  second  paragraph  of  the  reply  was  addressed  to  the 
third  paragraph  of  the  answer,  and  averred  that  the  notice 
was  filed  in  the  recorder's  office  within  less  than  sixty  days 
from  the  time  the  materials  were  fiirnished ;  that  the  recorder 
did  not  keep  a  separate  book  for  recording  notices  of 
mechanics'  liens,  and  that  such  notice  was  recorded  in 
the  mortgage  record ;  that  subsequently,  but  after  sixty  days 
firom  furnishing  said  materials,  the  recorder  procured  a 
mechanics'  lien  record,  and  recorded  said  notice  therein 
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A  demurrer  was  sustained  to  the  second  paragraph  of  the 
reply,  to  which  ruling  the  appellants  excepted.  The  cause 
was  tried  by  the  court,  who  found  against  Shade  and  Wasser 
and  for  Hopkins.  A  motion  for  a  new  trial  was  overruled, 
and  an  exception  entered. 

The  appellants  have  assigned  for  error  the  sustaining  of 
the  demurrer  to  the  second  paragraph  of  the  reply,  and  the 
overruling  of  their  motion  for  a  new  trial. 

These  assignments  present  but  a  single  question,  and  that 
is,  whether  the  filing  of  the  notice  of  the  lien  in  the  office  of 
the  recorder  within  the  proper  time  created  a  lien  upon  the 
property  of  Hopkins,  or  whether  the  recording  of  tlie  same 
was  also  necessary  to  accomplish  such  purpose;  and  if  record- 
ing is  necessary,  the  further  questicm  arise>5,  whether  the 
recording  of  the  notice  in  the  mortgage  record  was  a  compli- 
ance with  the  statute. 

It  is  provided  in  section  650  of  the  code,  as  amended  by 
the  act  of  March  11th,  1867,  3  Ind.  Stat.  336,  that  "any 
person  wishing  to  acquire  such  lien  upon  any  property, 
w^hether  his  claim  be  due  or  not,  shall  file  in  the  recorder's 
office  of  the  county,  within  sixty  days  after  the  completion 
of  the  building  or  repairs,  notice  of  his  intention  to  hold  a 
lien  upon  such  property  for  the  amount  of  his  claim,  specifi- 
cally setting  forth  the  amount  claimed;  and  the  recorder  shall 
record  the  notice,  when  presented,  in  a  book  to  be  kept  for 
that  purpose,  for  which  he  shall  receive  twenty-five  cents,'' 
etc. 

In  Falkaer  v.  Colshear,  39  Ind.  201,  the  following  lan- 
guage was  used :  "  It  was  shown,  upon  the  trial,  that  the 
recorder  of  said  county  had  procured,  and  had  in  his  office, 
at  the  time  the  notices  in  this  case  were  presented,  a  book 
known  as  a  *  Mechanic's  Lien  Record.'  The  recording  of 
the  notices  in  the  mortgage  record  was  a  nullity.  There  can 
be  no  lien  unless  the  notices  were  recorded.  MiUikin  v. 
Arinsirongy  17  Ind.  456,  and  cases  there  cited." 

It  is  earnestly  contended  by  counsel  that  the  above  opinion, 
in  so  far  as  it  holds  that  there  can  be  no  lien  unless  the 
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notices  were  recorded,  is  in  conflict  with  the  statute  and  pre- 
vious rulings  of  this  court,  and  should  be  on  that  point  over- 
ruled. 

It  has  been  held,  in  a  number  of  cases,  that  the  lien  was 
created  by  filing  with  the  recorder  notice  of  the  intention  to 
hold  a  lien,  and  not  by  the  recording  of  the  same.  Robin- 
son V.  Mamey^  5  Blackf.  329;  W Kinney  v.  Springer,  6 
Blackf.  511;  Goble  v.  Gale,  7  Blackf.  218;  Green  v.  Green, 
16  Ind.  253;  MiUikin  v.  Armstrong,  17  Ind.  456;  Waldo  v* 
WaUers,  17  Ind.  534;  Sharpe  v.  Clifford,  44  Ind.  346. 

The  case  o{  Falkner  y,  Colshear,  supra,  was  decided  with- 
out a  careful  consideration  of  the  previous  decisions  of  this- 
court.  It  is  in  conflict  with  seven  decisions,  six  of  which 
were  rendered  prior  to  it,  and  one  of  them  was  rendered 
since. 

The  rulings  ought  to  be  in  harmony.  If  we  adhere  to  the 
ruling  in  Falkner  v.  Gohhear,  supra,  we  would  have  to  over- 
rule the  seven  cases  above  cited'  holding  the  opposite  doc- 
trine. We  have  concluded  that  we  had  better  overrule  the 
case  of  Falkner  v.  Colshear,  supra,  so  far  as  it  holds  that 
there  can  be  no  lien  unless  the  notice  of  intention  is  recorded. 

Following  the  rule  laid  down  in  the  above  cited  cases,  we. 
hold  that  the  lien  attaches  from  the  time  the  notice  of  inten- 
tion to  hold  a  lien  is  filed  ^vlth  the  recorder. 

This  ruling  does  not  entirely  dispense  with  the  necessity 
of  having  the  notice  recorded.  Section  650  expressly  pro- 
vides, that  "  the  recorder  shall  record  the  notice,  when  pre- 
sented, in  a  book  to  be  kept  for  that  purpose."  We  think 
the  recorder  is  required  to  keep  a  separate  book,  in  which  he 
should  record  all  such  notices. 

It  is  also  provided  by  section  652,  that  "  in  such  actions, 
all  persons  whose  liens  are  recorded,  as  herein  provided,  may 
be  made  parties,  and  issues  shall  be  made  up,  and  trials  had, 
as  in  other  cases,"  etc. 

We  refer  to  the  above  section  to  show  that  the  notice  of 
intention  should  not  only  be  filed  with  the  recorder,  but  actu« 
ally  recorded  by  him,  and  not  to  decide  what  would  be  the 
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effect  upon  parties  whose  notices  are  not  recorded.  That 
question  is  not  before  us,  and  we  decide  nothing  in  refer- 
ence thereto. 

It  necessarily  results  from  what  we  have  said,  that  the 
court  below  erred  in  following  the  ruling  in  FaJkner  v.  Col- 
shear  ^  supra,  and  in  sustaining  the  demurrer  to  the  secoid 
paragraph  of  the  reply. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  second  paragraph  of  the  reply,  and  for  fiu*- 
ther  proceedings  in  accordance  with  this  opinion. 


Swain  v.  Morris  et  al. 


From  the  Henry  Circuit  Court. 

Forkner  &  Bundy,  for  appellant. 

E,  N.  Smithy  for  appellees. 

Downey,  J. — ^This  was  an  action  by  the  appellees  for  the 
price  of  personal  property  sold  and  delivered.  Answer,  a 
general  denial  and  a  set-off;  reply  in  denial  of  the  set-off; 
trial  by  the  court;  finding  for  the  plaintiff;  motion  by  the 
defendant  for  a  new  trial  overruled;  and  judgment  on  the 
finding. 

The  errors  assigned  question  the  sufficiency  of  the  com- 
plaint, and  also  claim  that  the  court  improperly  refused  to 
grant  a  new  trial. 

No  objection  to  the  complaint  is  urged  or  even  suggested 
in  the  brief  of  counsel.  We  think  it  quite  unobjectionable. 
The  plaintiffs'  account  was  for  family  supplies,  consisting  of 
groceries,  etc.,  and  ran  through  a  period  of  some  four  years. 
It  amounts  to  three  hundred  and  fifty-one  dollars  and  forty- 
nine  cents.  The  defendant's  set-off  covered  the  same  time 
and  amounted  to  one   hundred  and  seventeen  dollars  and 
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thirty  cents.  The  difference  is  two  hundred  and  thirty-four 
dollars  and  nineteen  cents,  for  which  the  jury  returned  their 
verdict.  There  was  a  question  made  as  to  the  admissibility 
or  competency  of  certain  evidence,  but  this  is  expressly 
waived  by  counsel  for  appellant.  The  only  question  fiiirly 
made  and  presented  is  as  to  the  sufficiency  of  the  evidence. 
We  think,  after  a  reading  of  it,  that  it  sustains  the  verdict 
of  the  jury. 

The  judgment  is  affirmed^  with  ten  per  cent,  damages  and 
costs. 


51    235 
133  4rz 
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Ebbeble  et  al.  17.  Mayeb.  15?__y; 

Chattel  Mortgage.— Z>^jm^/f^w  of  Property. -^K  chattel  mortgage  described 
the  property  mortgaged  as  **all  the  stock,  tools,  fixtures  and  materials 
now  on  hand  in  the  shop  formerly  occupied  by"  A.,  ♦*on  Central  Ave- 
nue, in  the  city  of  Madison,  Ind.,  and  being  the  same  property  this  day 
sold  to  us  by  said"  A.,  **as  in  the  invoice  to  us  mentioned." 

Hdd^  that  the  description  was  sufficient  to  protect  the  rights  of  the  mort- 
gagee against  the  vendee  of  the  mortgagors. 

From  the  Jefferson  Circuit  Court. 

-HI  W.  Harrington  and  C.  A.  Korbly,  for  appellants. 

/.  L.  WUaon  and  E.  R,  Wilson,  for  appellee. 

BiDDLE,  C.  J. — We  deem  it  unnecessary  to  state  the 
pleadings  in  this  case,  as  the  sole  question  raised  in  the  rec- 
ord and  debated  by  counsel  is  as  to  the  sufficiency  of  the 
description  of  the  property  in  a  chattel  mortgage,  to  pro- 
tect the  rights  of  the  mortgagees  against  the  vendee  of  the 
mortgagors. 

The  goods  were  described  in  the  mortgage  as  follows : 

'^All  the  stock,  tools,  fixtures  and  materials  now  on  hand 
in  the  shop  formerly  occupied  by  said  Kreber  &  Co.,  on 
Central  Avenue,  in  the  city  of  Madison,  Ind.,  and  being  the 
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same  property  this  day  sold  to  us  by  said  Kreber  &  Co.,  as 
in  the  invoice  to  us  mentioned." 

In  Bukt  V.  Strickland^  43  Ind.  494,  a  description  of  the 
mortgaged  property  in  the  following  words:  ''a  ten-acre 
field  of  growing  wheat  on  the  north-west  quarter,"  etc.,  was 
held  good.  In  that  case  the  mortgagor  had  clandestinely 
and  fraudulently  harvested,  threshed  and  removed  the  wheat 
from  the  field,  and  sold  it  to  a  wheat  buyer  who  had  no 
knowledge  of  the  mortgagor's  fraud.  On  demand  and  refu- 
sal, the  vendee  of  the  wheat  was  held  liable  to  the  mort- 
gagee. 

In  this  case  the  court  below  held  the  description  good, 
and,  according  to  the  case  cited^  we  think  there  is  no  error 
in  the  ruling. 

The  judgment  is  affirmed. 


Levi  v.  Havebstick. 


Pleading. — Abatement. — An  answer  in  abatement,  alleging  that  another 
person  is  liable  jointly  with  the  defendant  for  the  debt  sued  for,  which 
fails  to  allege  that  such  other  person  is  living,  is  bad,  and  there  is  no 
error  in  refusing  to  permit  the  filing  of  such  answer. 

From  the  Hamilton  Circuit  Court. 

Garver  &  Losejfy  for  appellant. 

T.  J.  Kane  and  A.  F.  Shirts,  for  appellee. 

Downey,  J. — Action  by  the  appellee  against  the  appel- 
lant for  work  and  labor  and  for  boarding.  The  defendant 
answered : 

1.  A  general  denial. 

2.  Facts  showing  that  the  debt  was  not  due  when  the 
action  was  commenced. 

The  defendant  afterwards  asked  leave  to  file  an  answer  in 
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abatement,  alleging  that  another  party  was  liable  with  him 
for  the  debt.  This  the  court  refused  to  grant.  Reply  in 
denial  of  the  second  paragraph  of  the  answer,  trial  by  the 
court,  finding  for  the  plaintiff,  motion  by  the  defendant  for 
a  new  trial  overruled,  and  final  judgment. 

The  errors  properly  assigned  are  based  upon  the  refiisal 
of  the  court  to  permit  the  answer  in  abatement  to  be  filed, 
and  in  overruling  the  motion  for  a  new  trial. 

The  ruling  of  the  court  in  refusing  to  allow  the  answer 
in  abatement  to  be  filed  was  correct.  The  answer,  which^  is 
in  the  record,  does  not  show  that  the  person  who  is  alleged 
to  be  jointly  liable  with  the  defendant  is  living.  Such  an 
answer  must  allege  that  the  omitted  party  is  living.  Wilson 
v.  The  Staie,  6  Blackf.  212. 

The  only  question  presented  and  urged  under  the  sec- 
ond alleged  error  is  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  finding  of  the  court.  It  is  claimed  that  it  does  not 
show  that  the  indebtedness  was  due  when  the  action  was 
commenced ;  that  it  was  to  be  paid  only  when  the  defendant 
was  paid  for  work  done  for  a  certain  railroad  company,  and 
that  it  was  not  shown  that  payment  had  been  made  to  the 
defendant  by  the  company. 

The  action  was  commenced  in  November,  1873.  The 
plaintiff  testified  that  he  was  to  be  paid  by  the  defendant 
every  pay-day;  that  pay-day  came  from  the  12th  to  the  13th 
of  the  month ;  and  that  the  defendant  got  money  from  the 
company  in  July.  In  rebutting,  the  plaintiff  testified  that 
he  did  not  agree  to  wait  until  the  railroad  company  paid  the 
defendant.  There  was  no  controversy  as  to  the  fact  of 
indebtedness,  or  as  to  the  amount.  The  defendant  testified 
that  he  was  to  pay  only  when  the  railroad  company  paid. 

We  think  we  cannot  disturb  the  judgment  for  lack  of  evi- 
dence. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 
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Evidence.  —  Opinion  of  Witness  as  to  Value  of  Property.  —  Appropriation  of 
Land  for  Railroad, — On  the  trial  of  a  proceeding  to  appropriate  land  for 
the  way  of  a  railroad  and  to  assess  the  damages  to  the  land-owner  result- 
ing from  the  appropriation,  it  is  competent  for  a  witness  who  has  a  per- 
sonal knowledge  of  the  land,  and  who  possesses  the  necessary  informa- 
tion to  enable  him  to  form  a  proper  estimate  of  its  value,  to  state  his  opinion 
as  to  the  value  of  the  residue  of  the  land  after  the  appropriation ;  and  it 
is  not  necessary  that  he  should  know  of  sales  of  such  tracts  of  land. 

From  the  Howard  Circuit  Court. 

G  &  (7.  E,  Cowgilly  for  appellant. 

J,  O'Brien  and  A.  J.  Youngblood,  for  appellee. 

Downey,  J. — This  case  was  commenced  in  the  court 
below  by  the  Frankfort  and  Kokomo  Railroa(J  Company,  the 
appellant  here,  against  Alvin  R.  Windsor,  the  appellee,  for 
the  purpose  of  appropriating  a  strip  of  his  land,  described  in 
the  record,  for  the  way  of  said  company's  road,  and  for  the 
assessment  of  damages  resulting  from  said  appropriation. 
Appraisers  were  appointed,  pursuant  to  the  fifteenth  section 
of  the  act  entitled  **  an  act  to  provide  for  the  incorporation 
of  railroad  companies,"  approved  May  11th,  1852  (1  G.  & 
H.  509),  who  returned  their  assessment  of  damages  to  the 
clerk  of  the  court. 

Exceptions  were  filed  by  the  defendant,  Windsor,  and  an 
appeal  taken  from  said  appraisement  to  the  circuit  court. 

The  only  question  made  by  the  issues  is  as  to  the  quan- 
tum of  damages  the  defendant,  or  appellee,  is  entitled  to 
recover. 

On  a  trial  by  jury  in  the  circuit  court,  the  damages  of  the 
appellee  were  assessed  at  eleven  hundred  and  twenty-five 
dollars  and  ninety-five  cents. 

It  is  contended  here  that  the  court  erred  in  refusing  to 
grant  a  new  trial  on  the  motion  of  appellant,  and  the  reasons 
assigned  for  the  new  trial  present  the  questions  which  we 
have  to  decide. 

The  whole  tract  of  land  of  the  appellee  contained  seven- 
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teen  acres,  and  the  part  condemned  and  appropriated  by  the 
company  amounted  to  about  two  and  a  quarter  acres.  The 
roadway  ran  through  the  tract  of  land  so  as  to  cut  it  into  two 
pieces,  each  nearly  in  the  form  of  a  triangle. 

On  the  trial  of  the  cause,  several  witnesses  on  the  part  of 
the  appellee  were  asked  the  following  question:  "State 
how  the  road  ran  through  the  tract  of  land,  and  what  is  the 
value  of  the  fractions  made  by  the  railroad."  The  appel- 
lant objected,  on  the  ground  that  the  question  not  only 
asked  the  w^itness  to  state  an  opinion,  but  that  it  indirectly 
asked  him  to  state  the  damages  sustained  by  the  owner  of  the 
land.  The  court  overruled  the  objection,  and  the  witnesses 
answered  the  question.  The  witnesses  were  acquainted  with 
the  land,  and  had  testified,  without  objection,  to  the  value  of 
the  entire  tract,  before  they  were  asked  the  question  to  which 
objection  was  made. 

Counsel  for  appellant,  in  support  of  their  position,  say : 

"The  very  principle  or  rule  of  law  that  allows  a  witness 
to  testify  to  the  value  of  land  in  such  a  case,  previous  to  the 
act  of  condemnation,  is  this :  he  then  speaks  of  facts  as  derived 
from  his  knowledge  of  the  market  price  of  such  property. 
In  such  a  case,  his  testimony  would  not  be  opinion,  it  would 
be  knowledge.  If  the  residue  of  appellee's  land,  afler  the 
appropriation  of  the  strip  described  w^as  less  valuable  per 
acre  than  was  the  w^hole  tract  before  the  appropriation, 
in  consequence  of  the  location  of  the  road  and  the  man- 
ner in  which  said  residue  was  affected  thereby,  then  it  is 
proper  to  show  by  testimony  in  what  manner  the  same  is 
affected,  with  all  the  circumstances  connected  therewith ;  and 
from  the  evidence  upon  these  points,  and  these  alone,  the 
jury,  not  the  witnesses,  are  to  draw  their  conclusions  as  to 
whether  such  residue  is  worth  less  than  before  the  appropri- 
ation, and  if  so,  how  much  less. 

"In  this  case,  the  witnesses  drew  their  own  conclusions,  and 
assessed  the  damage,  by  saying  how  much  less  the  land  not 
appropriated  was  worth  per  acre,  subsequent  to  the  act  of 
appropriation,  than  it  was  before  such  act.     Nor  did  they 
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estimate  such  diminished  value  to  the  same  from  any  actual 
knowledge  they  possessed,  or  from  any  existing  facts  affect- 
ing the  same,  like  a  well  understood  and  fixed  market  value 
attached  to  all  lands  similarly  situated^  for  the  reason  that 
they  could  have  possessed  no  such  knowledge,  and  no  fixed 
and  understood  market  value  had  been  established  since  the 
location  of  the  road.  Hence  they  were  simply  opinions  of 
witnesses,  and  not  facts,  that  they  stated— conclusions  drawn 
by  the  witnesses,  instead  of  facts  and  circumstances  detailed 
to  the  jury  by  them,  so  as  to  enable  the  jury  to  say  how  much 
less  valuable,  if  any,  said  land  was  rendered  by  the  location 
of  said  road.'' 

We  are  unable  to  see  any  valid  objection  to  the  ruling  of 
the  court. 

When  the  value  of  property,  real  or  personal,  comes  in 
question,  witnesses  having  a  personal  knowledge  of  the  prop- 
erty, and  who  possess  the  necessary  information  to  enable 
them  to  form  a  proper  estimate  of  its  value,  are  permitted  to 
give  their  opinion  with  reference  to  it.  Ferguson  v.  Staffordy 
33  Ind.  162,  and  cases  cited. 

Counsel  for  appellant  refer  to  The  Evansville,  etc.,  Railroad 
Co,  V.  FUzpatrick,  10  Ind.  120.  The  case  is  not  in  point, 
however.  Neither  are  the  New  York  and  other  cases  cited, 
relating  to  opinions  as  to  sanity  or  insanity.  The  law  in 
New  York,  on  the  subject  under  consideration,  is  declared 
to  be  as  laid  down  in  Ferguson  v.  Stafford,  supra.  See  Oark 
V.  Baird,  5  Seld,  183,  and  cases  cited. 

It  was  not  necessary,  to  enable  the  witnesses  to  give  an 
opinion  as  to  the  value  of  the  parts  of  the  land,  that  they 
should  have  known  of  sales  of  exactly  such  tracts  of  land  in 
form  and  quantity.  * 

It  is  next  urged  that  the  court  improperly  refused  to  give 
an  instruction  asked  by  the  appellant,  which  is  set  out  in  the 
record.  But  the  judge  gave  the  same  matter,  in  substance, 
in  his  own  instructions  to  the  jury,  and  it  was  not  necessary 
that  he  should  repeat  it. 

It   is  also  claimed  by  appellant,  that  the   damages  are 


NOVEMBER  TERM,  1875.  241 

Shute  ft  aL  z:  Decker  ii  aL 

but,  in  view  of  the  evidence,  we  cannot  disturb 
the  judgment  on  this  ground.  The  evidence  fully  justified 
tlie  verdict  of  the  jury.  We  can  do  nothing  but  affirm  the 
judgmeut. 

The  judgment   is  affirmed,   with   three  per  cent,  dam- 
ages and  costs. 


Shute  et  al.  v.  Decker  et  al. 

PRACTICE.— -/V/*fftWf  for  Change  of  Highway. — Arrest  of  JwJ^ment, — Defects 
in  a  petition  for  a  change  in  the  location  of  a'  highway  may  be  made  the 
ground  of  a  motion  in  arrest  of  judgment,  in  the  circuit  court,  on  appeal. 

Highway. — Description  in  Fetiiion. — Where  a  highway  is  described,  in  a 
petition  for  its  change,  as  beginning  at  the  state  line,  in  a  certain  section, 
the  description  will  be  too  indefinite,  where  the  section  lies  a  mile  in 
extent  on  the  state  line ;  but  if  the  point  in  the  road  where  the  proposed 
change  is  to  commence  is  definitely  pointed  out,  and  the  line  of  the 
change  designated,  it  will  be  sufficient. 

Same, — Uncertainty. — Conceding  that  a  person  petitioning  for  a  change  in 
the  location  of  a  highway,  and  asking  that  it  be  located  on  a  line  between 
himself  and  an  adjoining  owner,  may  offer  to  give  all  of  the  land  for  the 
highway,  or  may  offer  to  give  the  greater  part  thereof,  the  petition  will 
be  too  uncertain,  if  it  offers  to  give  the  land  for  one-half  of  the  highway, 
or  a  certain  number  of  feet,  or  that  it  may  be  located  wholly  on  the  land 
of  the  petitioner ;  and  the  report  of  viewers  in  such  case  will  be  too 
uncertain,  if  it  fails  to  show  the  amount  of  land  of  the  petitioner  upon 
which  the  road  is  located. 

From  the  Wayne  Circuit  Court. 

/.  5.  Morris  and  L.  D,  Stubbs,  for  appellants. 

W,  A.  Biekle  and  A.  B.  Young,  for  appellees. 

Downey,  J. — This  was  a  proceeding  to  change  the  loca- 
tion of  a  public  highway,  in  which  the  appellees  were  peti- 
tioners and  the  appellants  remonstrants.  The  proceeding 
was  under  the  act  of  June  17th,  1852,  1  G.  &  H.  359,  and 
not  under  the  act  of  March  11th,  1867,  Acts  1867,  p.  131. 
Vol.  LI. —16 
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The  various  steps  taken  in  the  proceeding  before  the  com- 
missioners were  as  follows : 

The  petitioners  filed  their  petition  and  notice  and  proof 
thereof.  The  appellants  then  filed  a  remonstrance.  The 
board  appointed  viewers,  and  they  reported.  The  petition- 
ers demurred  to  the  remonstrance,  and  their  demurrer  was 
overruled.  The  board,  on  motion  of  the  appellees,  struck 
out  the  names  of  all  the  remonstrants,  except  those  of  Aaron 
Shute,  Sr.,  and  Samuel  Erwin,  being  those  of  the  remon- 
strants claiming  damages.  The  board  then  appointed  review- 
ers of  the  road.  An  additional  remonstrance  was  then  filed 
by  Aaron  Shute,  Samuel  Erwin  and  others.  The  reviewers 
reported.  The  remonstrants  Aaron  Shute  and  Samuel 
Erwin  moved  to  set  aside  the  report  of  the  first  viewers, 
and  their  motion  was  overruled.  They  then  excepted  to  the 
report  of  the  reviewers,  and  moved  that  they  be  required  to 
report  on  the  question  whether  as  good  a  route  could  be 
found  without  running  through  the  inclosure  of  the  remon- 
strants of  more  than  one  yearns  standing  without  their  con- 
sent. This  motion  also  was  overruled.  The  board  then 
ordered  the  change  to  be  made  in  the  location  of  the  road, 
and  rendered  judgment  for  costs  against  the  remonstrants. 
The  remonstrants  appealed  to  the  circuit  court. 

In  the  circuit  court,  the  remonstrants  moved  the  court  to 
dismiss  the  proceeding  on  account  of  defects  in  the  petition, 
in  the  report  of  the  viewers  and  that  of  the  reviewers.  This 
motion  was  overruled.  There  was  then  a  trial  by  jury  and 
a  verdict  for  the  petitioners,  with  answers  to  interrogatories. 
A  motion  for  a  new  trial  and  one  in  arrest  of  judgment  were 
overruled,  and  there  was  final  judgment. 

The  errors  assigned  present  the  questions  as  to  the  suflS- 
ciency  of  the  petition,  the  report  of  the  viewers,  and  as  to 
the  correctness  of  the  action  of  the  court  in  refusing  to  grant 
a  new  trial.  The  objection  to  the  petition  is,  that  it  does  not 
describe  with  sufficient  certainty  the  route  of  the  proposed 
change  in  the  highway.  It  describes  the  old  road  and  the 
proposed  change  as  follows: 
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"A  certain  county  road,  beginning  at  the  state  line,  in 
section  thirteen,  township  thirteen,  range  one  west,  running 
thence  southwesterly  through  the  lands  owned  by  Henry 
Decker,  and  to  the  center  of  said  section  thirteen;  the 
change  of  location  of  said  road  prayed  for  being  as  follows, 
to  wit :  commencing  at  a  point  in  said  county  road,  twenty- 
nine  rods  east  of  the  center  of  said  section  thirteen,  town- 
ship thirteen,  range  one  west,  running  thence  north  between 
the  lands  owned  by  said  Henry  Decker,  on  one  side,  and 
Samuel  and  Elizabeth  Erwin  and  Aaron  Shute  on  the  other 
(or  upon  the  land  of  said  Decker,  as  hereinafter  prayed), 
twenty-three  and  one-fourth  degrees  east,  twenty-four  and 
four-tenths  rods,  and  running  thence  east  between  the  lands 
owned  by  said  Henry  Decker  and  Aaron  Shute,  or  upon  the 
land  of  said  Decker,  as  hereinafter  prayed,  to  a  point  where 
said  county  road  (as  the  same  now  runs)  branches  off'  and 
runs  entirely  upon  the  lands  of  said  Decker,  said  last  point 
being  the  termination  of  said  proposed  change ;  the  said 
beginning,  course  and  termination  of  said  proposed  change 
lying  and  being  in  section  thirteen,  township  thirteen,  range 
one  west,  as  aforesaid.  The  said  road  so  proposed  to  be 
changed  being  only  twenty-five  feet  wide,  the  said  Henry 
Decker  hereby  agrees  and  obligates  himself  that  if  a  change 
of  said  road  be  ordered,  he,  the  said  Decker,  will  give, 
yield  and  donate  seventeen  and  a  half  feet  of  land  to  make 
said  new  or  changed  road,  thereby  only  requiring  twelve 
and  a  half  feet  of  laud  to  be  taken  off*  the  lands  of  said  Shute 
and  Erwin,  in  order  to  make  a  lawful  road  thirty  feet  wide. 
And  further,  the  said  Henry  Decker  further  represents  and 
obligates  himself,  that  if  it  shall  be  deemed  unjust  and 
inequitable  to  order  said  change  of  said  road  by  taking  said 
twelve  and  a  half  feet  from  the  lands  of  each  said  Shute  and 
Erwin,  he,  the  said  Decker,  will  give,  yield  and  donate 
the  total  thirty  feet  necessary,  from  his  own  lands,  to  make 
said  change,  and  cause  said  change  to  be  made  at  his  (Deck- 
er's) own  expense,  and  will  put  said  new  road,  if  so  changed, 
in  as  good  repair  as  said  old  road  is  now  in." 
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It  is  stated  in  the  petition  that  a  plat,  showing  tTie  begin- 
ning, course  and  termination  of  said  old  road,  and  also  of  the 
proposed  change  of  said  road,  was  filed  with  the  petition; 
but  it  is  not  in  the  record. 

The  report  of  the  viewers  does  not  show  whether  they 
located  the  road  equally  on  the  lands  of  the  adjoining  own- 
ers, or  seventeen  feet  and  a  half  on  the  lands  of  Decker  and 
twelve  and  a  half  on  the  lands  of  Shute  and  Erwin,  or 
whether  they  located  it  altogether  on  the  lands  of  Decker, 
as,  in  certain  events,  he  proposed. 

The  question  is  argued  by  counsel  for  appellees  as  to 
whether  the  suiBciency  of  the  petition  can  be  questioned  by 
a  motion  in  arrest  of  judgment.  They  concede  that  it  was 
held  that  this  could  be  done,  in  Hays  v.  Campbell,  17  Ind. 
430,  and  in  Hughes  v.  Sellers,  34  Ind.  337,  but  claim  that 
in  Fisher  v.  Hobbs,  42  Ind.  276,  the  doctrine  was  laid  down 
that  the  objection  on  account  of  defects  in  the  petition  is 
waived  unless  made  before  the  commissioners.  That  case 
hardly  goes  so  far.  It  speaks  of  waiving  irregularities  in 
the  proceedings,  but  does  not,  we  think,  decide  that  substan- 
tial defects  in  the  petition  cannot  be  made  the  ground  of  a 
motion  in  arrest  of  judgment  in  the  circuit  court  on  appeal. 
We  think  the  objection  may  be  made  by  a  motion  in  arrest 
of  judgment. 

We  proceed,  then,  to  examine  the  question  as  to  the  suffi- 
ciency of  the  petition.  It  must  be  conceded  that  if  the  ques- 
tion turned  exclusively  on  the  description  given  of  the  orig- 
inal road,  it  must  be  at  once  decided  against  the  appellees. 
The  beginning  of  that  road  is  entirely  too  indefinite.  It  is 
described  as  a  certain  county  road,  "beginning  at  the  state 
line,  in  section  thirteen,  township  thirteen,  range  one  west," 
etc.  As  section  thirteen  lies  a  mile  in  extent  on  the  state 
line,  to  say  that  the  beginning  is  on  the  state  line,  in  section 
thirteen,  would  be  too  indefinite.  But  the  pArt  of  the  road 
to  be  relocated  is  described  as  follows : 

"  Commencing  at  a  i)oint  in  said  county  road  twenty-nine 
rods  east  of  the  center  of  said  section  thirteen,  township 
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tbirteen,. range  one  west,  running  thence  north  between  the 
lands  owned  by  said  Henry  Decker  on  one  side,  and  Sam- 
uel and  Elizabeth  Erwin  and  A^ron  Shute  on  the  other  (or 
upon  the  lands  of  said  Decker,  as  hereinafter  prayed)  twenty- 
three  and  one-fourth  degrees  east,  twenty-four  and  four- 
tenths  rods ;  and  running  thence  east  between  the  lauds  owned 
by  said  Henry  Decker  and  Aaron  Shute,  or  upon  the  lands 
of  said  Decker  as  hereinafter  prayed,  to  a  point  where  said 
county  road  (as  the  same  now  runs)  branches  oflP  and  runs 
entirely  upon  the  lands  of  said  Decker,  said  last  named 
point  being  the  terminus  of  said  proposed  change,"  etc. 
The  petition  contains  a  proposition  on  the  part  of  Decker 
to  give  seventeen  and  a  half  feet  of  the  roadway,  leaving 
only  twelve  and  a  half  feet  ta  be  given  by  the  other  adjoin- 
ing owners,  or,  if  thought  equitable,  to  give  all  the  roadway. 
The  statute  provides  that  where  a  road  is  laid  out  upon  the 
line  dividing  the  lands  of  two  individuals,  each  shall  give 
half  the  road.  1  G.  &  H.  363,  sec.  16,  proviso.  Conceding 
that  it  is  competent  for  the  petitioner  owning  the  land  to 
agree  to  give  all  or  a  greater  part  of  the  land  for  the  high- 
way, and  thus  vary  the  statutory  rule  on  the  subject,  yet 
it  seems  to  us  that  the  petition  is  too  uncertain.  If  this  may 
be  done,  it  was  in  this  case  a  mere  offer  on  the  part  of  the 
petitioners,  by  which  the  viewers  might  not  be  bound.  It 
should  probably  be  understood  from  the  petition  that  the 
petitioners  intended  one  of  three  things : 

1.  That  the  road  should  be  so  located  that  each  party 
would,  according  to  the  statute,  give  one-half  of  the  land. 

2.  That  it  should  be  so  located  that  Decker  should  give 
seventeen  and  a  half  feet,  and  the  other  parties  twelve  and  a 
half  feet. 

3.  That  it  should  be  located  wholly  on  the  land  of  Decker. 
We  think,  for  this  reason,  the  petition  was  too  uncertain, 

and  therefore  insufficient.  We  are  of  the  opinion  that  the 
report  of  the  viewers  was  liable  to  the  same  objection.  It 
does  not  sho\v  whether  the  road  was  located  upon  the  lands 
of  the  parties  equally,  or  upon  seventeen  and  a  half  feet  of 
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the  land  of  the  petitioner  and  twelve  and  a  half  feet  of  the 
land  of  the  remonstrants,  or  upon  the  lands  of  Decker  exclu- 
sively. Hughes  v.  Sellers,  supra.  The  viewers  did  not,  in 
their  report,  give  "a  full  description  of  such  change  by 
routes  and  bounds  and  by  its  course  and  distance,"  as 
required  by  the  statute,  1  G.  &  H.  363,  sec.  17.  Objection 
was  made  to  this  report  before  the  commissioners,  and  its 
insuificiency  was  made  one  of  the  grounds  of  the  motion  in 
arrest  of  the  judgment  in  the  circuit  court.  We  do  not  see 
how  the  court  can  order  a  highway  to  be  established  and 
opened  upon  a  defective  report  of  viewers. 

It  may  be  proper  to  remark  that  the  reviewers  have  no 
power  to  lay  out  and  mark  the  highway.  This  must  be 
done  by  the  viewers.  • 

Reviewers  appointed  under  section  22,  p.  364, 1  G.  &  H., 
are  only  authorized  to  report  upon  the  public  utility  of  the 
highway  or  change,  and  those  appointed  under  sees.  19  and 
20,  p.  363,  1  G.  &  H.,  are  only  authorized  to  a.ssess  and 
report  the  damages  of  the  remonstrants  on  whose  application 
they  have  been  appointed. 

It  is  not  deemed  necessary  to  examine  other  questions  in 
the  case. 

'Bhe  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  with  instructions  to  sustain  the  motion  in  arrest 
of  judgment. 


The  Pittsburgh,  Cincinnati  and  St.  Louis  Rail- 
road Co.  V,  Theobald. 

Pleading. — Railroad. — Jnjury  to  Passenger,  — Where  a  complaint  against  a 
railroad  company,  for  an  injury  to  the  plaintiff,  shows  that  he  was  right- 
fully upon  the  train  of  the  defendant  as  a  passenger,  and  alleges  that  the 
servants  and  agents  of  the  defendant  wrongfully  struck  and  threw  the 
plaintiff  from  the  cars,  it  will  sufficiently  show  that  the  wrong  complained 
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of  was  committed  by  the  servants  of  the  defendant  in  their  employment 
of  running  the  train  of  cars. 

Evidence. —  Declarations  and  Acts  of  Agent. — The  declarations  or  admis- 
sions of  an  agent  or  employe,  concerning  the  infliction  of  a  personal  injury 
upon  a  passenger  on  a  railway  train,  made  the  same  night,  but  after  the 
injury,  is  not  admissible  against  the  railroad  company.  Neither  can  the 
acts  of  an  agent,  done  after  the  event  to  which  they  relate  has  transpired, 
not  within  the  scope  of  his  services,  be  admitted,  to  bind  his  principal. 

Same. — Deposition, — Evidence  in  a  deposition  should  not  be  suppressed, 
where  there  is  any  conceivable  way  in  which  it  can  be  made  competent 
in  the  case.  Should  it  not  become  competent  in  the  course  of  the  trial, 
it  may  properly  be  objected  to  when  offered. 

From  the  Wayne  Circuit  Court. 

W,  A,  Bickle  and  J.  P.  Siddall,  for  appellant. 
.    L  B.  Morris y  B.  F.  Claypool  and  D.    W.  Comstock,  for 
appellee. 

BiDDLE,  C.  J. — The  complaint  of  the  appellee  against  the 
appellant  avers  the  following  facts:  That  the  appellant  was 
a  corporation,  duly  organized  in  pursuance  of  the  laws  of  the 
State  of  Indiana,  and  was  the  owner  and  operator  of  the 
Pittsburgh,  Cincinnati  and  St.  Louis  Railway,  running 
through  Richmond,  in  Wayne  county,  Indiana,  and  extend- 
ing through  and  beyond  Frankton,  in  the  county  of  Madison, 
Indiana,  and  was  the  owner  and  operator  of  the  cars  and 
locomotives  used  upon  said  road,  and  was  engaged  in  the 
business  of  a  common  carrier  of  passengers  on  said  road  for 
hire,  and  as  such  admitted  the  appellee  into  a  car  and  train 
upon  said  road,  for  a  certain  reward  received  by  the  appellant 
from  appellee,  as  a  passenger  thereon,  from  Richmond  to 
Frankton ;  that  when  the  appellant  received  the  appellee,  it 
wiis  night  and  dark ;  that  defendant  performed  its  duty  so 
carelessly,  negligently  and  wrongfully,  that,  instead  of  care- 
fully and  safely  carrying  the  appellee,  and  landing  and  per- 
mitting him  to  alight  from  said  car  and  train  on  the  platform 
at  said  station,  failed  to  stop  said  train  at  said  platform,  and 
carried  him  beyond  the  same ;  and,  without  any  fault  on  his 
part,  while  the  train  was  running,  the  defendant,  by  its  ser- 
vants and  agents,  and  while  the  appellee  was  standing  on  the 
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platform  of  said  car  waiting  for  them  to  stop  at  said  station^ 
unlawfully  struck  him,  and  wantonly,  forcibly  and  mali- 
ciously threw  him  from  said  car  to  the  ground,  and  upon  the 
track  of  said  defendant,  whereby  one  of  the  appellee's  feet 
was  broken  and  cut  off  by  the  cars  aforesaid,  and,  by  reason 
thereof,  the  appellee  became  and  was  for  a  long  time  sick  and 
unable  to  walk ;  that  he  suffered  great  mental  and  physical 
pain,  and  was  wholly  unable  to  attend  to  his  necessary  and 
usual  business,  and  has  so  continued  to  the  present  time, 
and  has  been  put  to  great  expense,  to  wit,  five  hundred  dol- 
lars, for  surgical  and  other  treatment  and  attendance  in 
attempting  to  cure  himself  of  said  injuries;  that  he  was  com- 
pelled to  have  his  leg  amputated,  and  ha^  thereby  become  a 
cripple  and  prevented  for  life  from  actively  pursuing  his 
business.     Wherefore,  etc. 

The  averments  are  properly  made  as  to  date  and  venue. 

To  this  complaint  the  appellant  filed  a  demurrer,  for  want 
of  sufficient  facts,  which  was  overruled  by  the  court,  and 
exception  taken. 

The  appellant  then  answered  by  general  denial.  Upon 
this  issue  a  trial  by  jury  was  had,  and  a  verdict  for  the 
appellee.  Motion  for  a  new  trial  overruled,*  exception,  judg- 
ment, appeal. 

It  is  urged  against  the  complaint,  that  it  does  not  suffi- 
ciently show  that  the  wrong  complained  of  was  committed  by 
the  servants  of  the  appellant  in  their  employment  of  running 
the  train ;  but  we  think  it  sufficiently  specific  in  this  respect. 
The  Evansville,  etc.,  R.  R.  Co.  v.  Baum,  26  Ind.  70;  The 
Jefersonville  B-  R.  Co,  v.  Rogers,  38  Ind.  116;  The  Indtan- 
apolis,  etc.,  R.  W.  Co.  v.  Anthony,  43  Ind.  183;  The  Terre 
Haute,  etc.,  R.  R.  Co,  v.  Fitzgerald,  47  Ind.  79;  The  Terref 
Haute,  etc.,  R.  R.  Co.  v.  Graham,  46  Ind.  239;  The  Indim- 
apolia,  etc.,  R.  R.  Co.  v.  Hariiilton<t  44  Ind.  76. 

At  the  proper  time,  the  appellant  moved  to  suppress  cer- 
tain parts  of  depositions  taken  on  behalf  of  the  appellee,  to 
be  read  in  evidence  on  the  trial  of  the  case,  among  them  the 
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following  questions  and  answers  in  the  deposition  of  Jesse 
Etchison : 

"Question  14.  What  conversation,  if  any,  did  you  hear 
between  the  brakeraan  on  the  train  and  some  other  person, 
that  night,  about  plaintiff \s  being  knocked  off  the  train? 

"Answer.  One  man  said  to  brakeman,  '  Why  didn't  you 
push  him  harder?'  Brakeman  said,  '  I  would,  but  damn  his 
old  soul,  he  caught  to  something. 

"Question  15.  What  conversation,  if  any,  did  you  hear 
between  said  brakeman,  the  conductor  and  the  plaintiff? 

"  Answer.  George  "  (the  appellee)  "  told  them  that  they 
threw  him  off.  The  conductor  said  they  did  not.  They 
disputed  two  or  three  times,  but  the  conductor  said,  if  they 
did,  they  would  make  it  all  right." 

The  motion  to  suppress  was  overruled,  and  the  questions 
and  answers  were  read  to  the  jury,  over  the  objections  and 
exceptions  of  the  appellant,  as  evidence  in  chief,  on  behalf 
of  the  appellee. 

We  are  of  the  opinion  that  the  court  erred  in  overruling 
the  motion  to  suppress,  and  in  allowing  the  questions  and 
answers  to  be  read  to  the  jury  as  evidence.  Neither  the 
declarations  nor  admissions  of  an  agent,  made  after  the  event 
to  which  they  refer  has  transpired,  can  be  received  as  evi- 
dence to  bind  his  principal,  unless  they  are  so  immediately 
connected  therewith  as  to  become  a  part  of  the  resgestce;  and 
it  is  clear  that  the  statements  made  by  the  agent,  as  above, 
were  no  part  of  the  transaction.  This  established  principle 
is  fully  supported  by  the  following  authorities :  Tomlinson 
V.  CdleU,  3  Blackf.  436;  Hynd^  v.  Hays,  25  Ind.  31;  The 
LafayeUe,  etc.,  R.  R.  Co.  v.  Ehman,  30  Ind.  83;  BenneU  v. 
Holmes,  32  Ind.  108;  The  Bellefonfaine  R.  W.  Co.  v.  Hun- 
ter, 33  Ind.  335;  Raihel  v.  Brady,  44  Ind.  412;  Dickinson 
V.  Colter,  45  Ind.  445. 

The  appellant  also  moved  to  suppress  the  following  parts 
of  the  an.«wer  of  Caleb  Dwiggins  to  question  seven  in  his 
deposition : 

"  He,  the  jx^rson  that  came  up  to  where  this  one  was  thrown 
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oflF,  commenced  to  hollow,  '  Come  back  and  see  what  you 
have  done.' 

"  When  the  train-hands  came  back,  they  took  the  lantern 
and  went  and  saw  where  the  old  man  was  thrown  off  or  fell 
off  *  *  *  I  went  with  them  myself  to  where. the  old 
man  was  thrown  off." 

The  motion  was  overruled. 

We  think  this  was  error.  The  acts  of  an  agent,  after  the 
«vent  to  which  they  relate  has  transpired,  and  not  within  the 
scope  of  his  service,  cannot  be  admitted  to  bind  his  principal, 
for  the  same  reasons  which  exclude  his  admissions  and 
declarations.     See  authorities  Bupra. 

The  statements  of  an  agent,  however,  made  after  the  trans- 
action, may  be  introduced  as  evidence,  for  the  purpose  of 
<3ontradicting  him  as  a  witness,  when  proper  ground  is  laid, 
as  in  other  cases. 

The  appellee  moved  to  suppress  the  following  question  and 
answer  in  the  deposition  of  Newton  S.  Markley,  taken  on 
behalf  of  appellants : 

"  Question  5.  Did  the  train  on  that  occason  back  at  all 
after  stopping,  and  if  so,  how  far? 

"  Answer.     It  did  not  back  at  all." 

The  court  sustained  the  motion,  suppressed  this  evidence, 
and  refused  to  allow  the  appellant  to  read  it  to  the  jury. 

This  was  erroneous.  Evidence  in  a  deposition  should  not 
be  suppressed,  when  there  is  any  conceivable  way  in  which  it 
oan  be  made  competent  in  the  case;  otherwise,  certain  evi- 
dence, such  as  anticipates  the  evidence  of  the  opposite  party, 
or  for  the  purpose  of  impeaching  or  answering  impeaching 
questions,  or  the  contents  of  papers  lost  or  destroyed,  could 
never  be  secured  by  depositions.  In  such  cases,  if  it  should 
not  become  competent  in  the  course  of  the  trial,  it  can  be 
objected  to  when  offered  to  the  jury,  and  the  objection  sus- 
tained ;  but  if  such  evidence  should  be  suppressed  before 
trial,  and  should  afterwards  become  competent,  and  neces- 
sary, the  party  would  be  without  his  evidence  to  properly 
meet  the  case  made  by  his  opponent. 
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In  the  case  we  are  considering,  it  became  a  material  ques- 
tion whether  the  train  ran  past  the  platform,  and  afterwards 
backed  up  to  it,  or  stopped  at  the  platform  in  the  first 
instance;  and  to  this  i.s«ue  the  evidence  suppressed  would 
have  been  material  for  the  apix^llant.  It  was  therefore 
wrong  to  suppress  it.  The  Baltimore,  etc,  R.  li.  Co.  v. 
JIcnTiinney,  36  Ind.  436;  The  IndlanapoViH,  etc.  It,  W. 
Co,  V.  Anthony,  43  Ind.  183. 

Several  questions  are  made  upon  instructions  given  and 
refused  by  the  court;  but  we  think  those  given  cover  the 
whole  ground  of  the  case,  and  substantially  include  those 
refused. 

It  is  not  error  to  refuse  a  proi)er  instruction  asked  by  a 
party,  if  the  same  in  substance  is  given  by  the  court.  The 
court  is  not  bound  to  repeat  its  instructions. 

The  judgment  is  reversed ;  cause  remanded,  with  instruc- 
tions to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings. 

On  petition  for  a  rkhearing. 

BiDDLE,  C.  J. — The  api>ellee  stjU  insists  that  we  are  mis- 
taken in  stating,  in  the  opinion  delivered,  that  questions 
fourteen  and  fifteen  of  the  deiH)sition  of  Jesse  Etchison,  and 
their  answers,  were  read  to  the  jury  as  evidence  in  chief,  and 
refers  us  to  certain  marginal  notes  in  the  record,  opposite  to 
the  objectionable  questions.  The  note  opposite  question  four- 
teen is  as  follows :  "  Objected  to,  overruled,  read  in  rebut- 
ting." The  note  opposite  question  fifteen  is  as  follows: 
"0\^erruled,  read  in  rebutting."  There  is  no  asterisk,  sign, 
or  reference,  whatever,  to  connect  the  marginal  notes  with 
these  questions,  any  more  than  with  any  other  question,  or 
part  of  the  same  page.  Besides,  our  rule  of  practice  nineteen 
requires  the  appellant  to  cause  niarjrinal  notes  to  be  placed 
on  the  transcript,  in  the  proper  place>,  to  indicate  the  several 
parts  of  the  record,  and  tliere  is  nothing  in  these  marginal 
notes  to  distinguish  them  from  any  other  marginal  notes  on 
the  transcript — nothing,  in  short,  to  make  them  a  part  of  the 
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official  record.  And  if  the  notes  were  a  part  of  the  reconl, 
how  the  counsel  can  claim,  when  the  objection  to  the  que>- 
tions  and  answers  was  overruled,  that  they  were  therefore 
not  read  as  evidence  in  chief,  is  what  we  do  not  understand. 
We  should  conclude,  for  that  very  reason,  that  they  were  h) 
read. 

Etchison's  deposition  was  introduced  early  in  the  testimony 
of  the  appellee,  before  the  appellant  had  introduced  any  evi- 
dence at  all,  and  therefore  must  have  been  read  in  chief. 
And  surely  the  words  "read  in  rebutting"  do  not  show  that 
they  were  not  read  in  chief.  Again,  if  they  were  not  read  in 
chief,  why  did  the  counsel  for  appellee  allow  the  appellant, 
in  introducing  her  evidence  in  chief,  to  read  the  deposition 
of  Robert  Roper  to  contradict  the  words  in  Etchison's  depo- 
sition? It  seems  to  us  that  neither  counsel  nor  the  court,  if 
such  were  the  facts,  would  have  allowed  anything  of  the 
kind. 

The  order  of  the  evidence  stands  thus:  If  the  objection- 
able questions  and  answers  had  not  been  read  in  chief. 
Roper's  deposition  could  not  have  been  read  to  contradict 
them,  and  without  both  of  them  had  been  introduced,  there 
would  have  been  no  ground,  whatever,  to  read  Etchison'S 
deposition  in  rebutting. 

We  thus  state  these  tedious  and  uninteresting  details — s^^^ 
unnecessary  to  the  case,  as  we  think,  and  which  so  encum- 
ber our  reports — for  the  purpose  of  answering  the  great  zeal 
and  earnestness  of  the  counsel,  and  to  assure  them  that  we 
do  not  make  statements  in  our  opinions  without  first  having 
given  them  our  fullest  care  and  most  watchful  attention, 
with  the  best  ability  we  possess.  True,  after  we  have  done 
all  we  can,  we  may  be  wrong ;  and  when  we  are,  we  are  very 
thankful  to  coun.sel  for  pointing  out  our  errors;  but  it  doe-^ 
seem  to  us,  in  this  case,  whatever  were  the  fects  below,  that 
the  point  which  the  counsel  so  persistently  claim  is  not  pre- 
sented in  the  record. 

The  petition  for  a  rehearing  is  overruled. 
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Witz  el  al,  v,  Spencer. 


WiTZ  ET  AL.  V,  Spencer. 

PnAcncE. — Refusal  to  Grant  Time  to  Prepare  Application  for  Change  of  Venue. 
There  was  no  error  in  refusing  to  give  a  party  time  to  prepare  an  affidavit 
for  a  change  of  venue  during  the  empanelling  of  the  jury,  on  the  ground 
of  undue  influence  of  the  adverse  party  with  the  people  of  the  county, 
the  applicant,  to  whom  a  continuance  had  immediately  before  been 
refused,  stating  to  the  court  that  the  fact  had  not  come  to  his  knowledge 
until  that  time,  though  it  did  not  appear  that  he  had,  at  an  earlier  time, 
used  any  diligence  to  ascertain  whether  such  ground  for  a  change  existed 
or  not. 

Supreme  Court. —  Evidence, — Refusal  to  Give  Instruction. — Where  the  evi- 
dence was  not  in  the  record,  the  Supreme  Court  could  not  say  that  there 
was  error  in  refusing  to  instruct  the  jury  that  if  the  contract  sued  on  was 
as  claimed  by  the  defendant,  there  was  a  fatal  variance  in  the  proof. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds,  E.  B.  Sellei-a,  and  Huff,  Nichol  &  Buell, 
for  appellants. 
/.  H.  Mailocky  for  appellee. 

Downey,  J.  —  Action  by  the  appellee  against  the  appel- 
lants, on  a  contract  for  the  sale  and  delivery  of  cattle,  and 
for  the  pasturage  of  cattle.  Complaint  in  two  paragraphs. 
Answer  in  several  paragraphs.  Reply.  Trial  by  a  jury. 
Verdict  for  the  plaintiff.  Motion  by  the  defendants  for  a 
new  trial  overruled,  and  judgment. 

Several  alleged  errors  are  assigned,  but  two  questions  only 
are  urged.  The  first  is,  whether  or  not  the  court  erred  in 
refusing  to  allow  the  defendants  time  to  prepare  an  affidavit 
for  a  change  of  venue,  while  the  jury  was  being  empanelled, 
on  the  ground  of  the  undue  influence  of  the  plaintiff  over  tlie 
citizens  of  the  county,  the  defendants  stating  to  the  court,  at 
the  time,  that  the  fact  had  not  come  to  their  knowledge  until 
that  time. 

We  are  clearly  of  the  opinion  that  there  was  no  error  in 
this.  Suspicion  is  cast  on  the  good  faith  of  the  application 
by  the  fiict  that  the  court  had  immediately  before  overruled 
an  application  by  the  same  party  for  a  continuance  of  the 
cause. 
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It  does  not  appear  that  the  defendants  had  used  any  dili- 
gence to  ascertain,  at  any  earlier  time,  whether  such  ground 
for  a  change  of  venue  existed  or  not.  It  was  not  a  sufficient 
excuse,  under  the  circumstances,  for  not  having  made  the 
application  sooner,  that  the  fact  had  not  sooner  "come  to 
their  knowledge." 

The  other  question  is,  whether  or  not  the  court  erred  in 
refusing  to  give  the  following  instruction  to  the  jur^',  at  the 
request  of  the  defendants :  "  If  the  contract  between  the  par- 
ties was  as  it  is  claimed  to  have  been  by  the  defendants,  then 
there  is  a  fatal  variance  in  the  proof,  and  the  plaintiff  cannot 
recover." 

The  evidence  is  not  in  the  record,  and  therefore  we  can- 
not say  that  there  was  any  error  in  refusing  the  instruction. 

The  judgment  is  affirmed,  with  five  ]ier  cent,  damages  and 
costs. 


Burnett  et  al.  v.  Abbott. 

Practice. — Substituted  Complaint, — Where  the  record  shows  that  a  substi- 
tuted complaint  was  filed,  and  that  no  objection  was  made,  the  Supreme 
Court  will  presume  that  it  was  properly  filed. 

County  Commissioners. — rcnvcrs, — A  board  of  county  commissioners  has 
no  power  to  enter  into  contracts  for  boring  wells  for  oil  or  sinking  shafts 
for  coal,  either  alone  or  in  partnership  with  others. 

Practice. — Appeal  fwm  County  Commissioners, — Where  an  appeal  has  been 
taken  from  the  action  of  a  board  of  county  commissioners,  and  the  cause 
has  been  tried  in  a  circuit  court,  without  objection  and  as  if  properly 
appealed,  it  is  too  late  to  raise  the  objection  in  the  Supreme  Court,  that 
no  appeal  lay  from  the  board  of  commissioners  to  the  circuit  court. 

From  the  Vermillion  Circuit  Court. 

J2.  W.  Thompson,  L  W.  Pierce,  W.  E,  Hendrick  and  /.  0. 
Williams,  for  appellants. 
J,  P.  Baird,  C.  Crufi  and  W,  Mack,  for  appellee. 
WoRDEN,  J. — On  December  17th,   1872,  the  board  of 
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commissioners  of  Vigo  county  made  the  following  order,  viz.: 

"Ordered  that  Joseph  Abbott  be  allowed  seven  thousand 
five  hundred  and  sixty-three  dollars  for  work  done  on  poor- 
house  well/' 

It  does  not  appear  what,  if  any,  claim  was  filed  by  Abbott 
before  the  board  of  commissioners.  Burnett,  it  seems, 
appealed  from  the  order  to  the  Vigo  Circuit  Court.  No 
question  was  made  as  to  the  right  of  Burnett  to  appeal,  or 
as  to  the  regularity  of  the  appeal. 

On  the  application  of  Abbott,  the  venue  was  changed  to 
the  Vermillion  Circuit  Court. 

The  record  informs  us  that  in  the  latter  court,  on  October 
7th,  1873,  the  plaintiff^  Joseph  Abbott,  by  his  attorneys, 
"filed  a  substituted  complaint  herein,  which  is  in  the  words 
and  figures  following,  to  wit : 

"Vigo  County,  Indiana,  Dr. 
"  To  Joseph  Abbott,  assignee  of  Gartrell  &  Company, 
"To  boring  oil-well  on  poor-house  farm,  as  per 

written  contract  (copy  filed). 
300  feet  at  ?2.50  per  foot,       ....  $750.00 

300  feet  at  ?3.00  per  foot,  ....         900.00 

915  feet  at  $4.00  per  foot,       ....  3,660.0f> 

10,800  bushels  of  coal  at  15c.,     ....      1,620.00 
10,000  bushels  of  coal  at  10c.,         .         .         .  1,000.00 

Belting, 55.00 

Pulley, 28.00 

Hauling, 50.00 

Services  for  270  days  at  $5.00  per  day,     .         .         1,350.00 


$9,413.00 
"Contract.'' 
Here  a  long  contract  is  set  out,  which  it  is  unnecessar}*  to 
copy  in  this  opinion.  The  substance  may  be  stated  in  much 
shorter  space.  It  recites  that  the  board  had,  on  the  "  poor- 
ferm"  of  the  county,  machinery  for  boring  wells,  consisting^ 
of  engine,  boiler  and  tubing,  and  that  they  had  bored  to  the 
depth  of  two  hundred  feet,  and  had  appropriated  to  the 
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expenses  thereof  one  thousand  dollars.  In  consideration  of 
the  covenants  of  Gartrell  &  Co.,  the  board  let  to  the  said 
Grartrell  &  Co.  the  poor-farm,  describing  it,  for  the  term  of 
ninety-nine  years,  for  mineral  and  coal  oil  purposes,  giving 
the  lessees  the  right  to  bore  for  oil  and  dig  for  minerals  any- 
where on  the  premises,  with  free  ingress  and  egress;  and 
the  board  sold  to  the  lessees,  for  the  consideration  aforesaid, 
the  fixtures,  consisting  of  the  engines,  boilers,  tubing,  etc., 
and  also  transferred  to  them  the  appropriations  which  had 
been  made  for  the  purpose  of  defraying  expenses,  subject  to 
the  conditions  stated. 

The  lessees  agreed  to  bore  the  well,  which  had  been  com- 
menced, to  the  depth  of  one  thousand  six  hundred  and  fifty 
feet,  and  should  they  find  coal  oil  at  that  or  any  other  depth, 
or  at  any  other  place  on  the  premises  where  they  might 
choose  to  dig,  in  what  they  might  deem  paying  quantities, 
they  were  to  pay  to  the  board  one-half  of  the  value  of  the 
inachinery  furnished,  and  fi  .  e  per  cent,  of  the  net  dividends 
of  the  oil-well  or  wells;  and  in  that  event,  the  board  was  to 
pay  one-half  the  expense  of  boring  the  well  or  wells.  Should 
the  lessees  fail  to  "strike  oil"  in  paying  quantities,  but 
should  they  strike  fresh  water  or  coal  in  kind  and  quantity 
to  suit  the  board,  the  latter  reserved  the  right  to  pay  the 
lessees  for  their  labor  and  expenses  whatever  two  disinter- 
ested persons  might  say  they  were  worth,  each  party  to 
choose  one,  and  if  they  failed  to  agree,  they  were  to  choose 
a  third.  It  was  further  stipulated  that  the  lessees  should 
not  be  deprived  of  the  right  to  bore  for  ail  at  any  time  or 
place,  and  that  if  oil  should  not  be  found  in  paying  quanti- 
ties the  lease  was  to  be  totally  void,  and  the  board  wa3  to 
pay  the  lessees  as  above  stated  and  have  back  the  machinery. 

Then  follows  the  petition  of  Abbott  to  the  board  of  com- 
missioners, and  the  action  of  the  board  thereon,  as  a  i>art  of 
the  cause  of  action,  as  follows: 
"To  the  Honorable,  the  Board  of  Commissioners  of  Vigo 

County  : 

"  Joseph  Abbott,  one  of  the  members  of  the  firm  of  Gar- 
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trell  &  Co.,  represents  that,  in  pursuance  of  the  contract 
made  with  said  board  by  Gartrell  &  Co.,  said  company  com- 
menced the  work  of  boring  said  well  as  provided  in  said 
contract ;  that  while  the  work  was  in  progress,  he  purchased 
the  interest  of  said  Gartrell  in  said  contract  and  has  now  the 
sole  interest  therein ;  that  he  has  bored  said  well  to  the 
depth  agreed  by  said  contract,  viz.,  one  thousand  six  hun- 
dred and  fifty  feet ;  that  coal  oil  in  paying  quantities  has  not 
been  found;  and  that  your  petitioner  is  satisfied  that  it  can 
not  be  so  found  on  the  lands  named  in  said  contract ;  that 
further  experiment  is  useless,  and  might  lessen  the  value  of 
said  land.  Your  petitioner  now  appears  to  surrender  all 
the  machinery  furnished  by  the  board  to  Gartrell  &  Co., 
and  to  surrender  said  lease,  and  does  hereby  surrender  it,  and 
asks  the  board  to  appoint  a  disinterested  appraiser  to  act 
with  one  so  selected,  to  fix  under  the  contract  the  amount 
the  board  shall  pay  your  petitioner  for  his  labor  and  expen- 
ses in  boring  said  well. 

"It  is  therefore  ordered  by  the  board,  after  hearing  the 
evidence,  that  the  lease  to  Gartrell  &  Co.  of  poor-house  be 
declared  void;  that  this  board  receive  the  machinery  fur- 
nished Grartrell  &  Co.,  on  the  said  farm,  and  that  Nathan 
Balding  is  hereby  appointed  an  appraiser,  to  act  with  Wil- 
liam Patrick,  selected  by  said  Abbott,  to  appraise  the  amount 
to  be  paid  by  the  board  to  Abbott  &  Gartrell  &  Co.,  for  his 
time,  labor  and  money  expended  in  boring  said  well;  the 
said  appraisers,  if  they  cannot  agree,  to  select  a  third, 
and  the  apprais6rs,  or  a  majority,  to  report  the  amount 
assessed  for  Abbott  to  the  board  at  its  present  term." 

This  order  was  made  June  18th,  1872.  The  clerk  says 
that  "said  bill  of  account,  lea.se,  petition,  and  order  of  board 
of  commissioners  were  filed  as  a  substituted  complaint,  and 
endorsed,"  etc. 

The  cause  was  submitted  to  the  court  for  trial,  and  there 
was  a  finding  and  judgment  in  favor  of  Abbott  in  the  sum 
of  seven  thousand  five  hundred  and  sixty-three  dollars. 
Vol.  LI. —17 
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The  error  assigned  and  relied  upon  is,  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  appellee  has  moved  to  strike  out  the  papers  stated  by 
the  clerk  to  have  been  filed  as  a  substituted  complaint.  We 
are  of  opinion,  however,  that  the  motion  cannot  prevail.  It 
is  the  proper  province  of  the  clerk  to  enter  upon  the  proper 
order  book  the  filing  of  an  original,  amended  or  substituted 
complaint.  The  entry,  when  thus  made,  becomes  a  part  of 
the  record  in  the  cause.  The  record  in  this  case,  to  be  sure, 
does  not  show  that  the  original  complaint,  if  there  ever  was 
one,  had  been  lost,  or  that  the  court  granted  leave  to  file  a 
substituted  complaint.  But  as  the  record  comes  up  to  us 
showing  the  filing  of  the  substituted  complaint,  no  objection 
having  been  made  in  the  court  below,  we  will  presume  it 
was  properly  filed.  The  appellee,  having  filed  the  papers 
and  permitted  the  clerk  to  note  them  as  his  substituted  com- 
plaint, cannot  now  be  permitted  to  disclaim  them  as  such. 

We  come  to  the  main  question  in  the  cause.  The 
account  filed,  standing  alone  and  without  reference  to  the 
written  contract,  might,  for  aught  we  can  see,  have  consti- 
tuted a  good  cause  of  action.  But  it  shows  on  its  face  that 
it  accrued  under  the  written  contract,  a  copy  of  which  was 
filed.  Thus  it  appears  affirmatively,  that  if  the  county  is 
liable  to  the  appellee,  it  is  by  virtue  of  the  written  contract. 

The  contract,  in  our  opinion,  is  utterly  void,  for  want  of 
power  on  the  part  of  the  board  to  enter  into  it.  No  statute 
has  been  cited,  nor  are  we  aware  of  any,  which  authorizes  the 
board  of  commissioners  to  enter  into  such  contract.  Boring 
wells  for  oil,  or  sinking  shafts  for  coal,  either  alone  or  in 
partnership  with  others,  are  enterprises  beyond  the  functions 
and  province  of  a  board  of  county  commissioners,  and  the 
board  cannot  bind  the  county  to  pay  the  expense  of  such 
works.  See,  on  this  subject,  Dillon  on  Mun.  Corp.,  vol.  1, 
sees.  100,  103,  372,  and  vol.  2,  sec.  749. 

It  is  claimed  by  the  appellee  that  the  allowance  made  by 
the  board  to  Abbott  should  be  regarded  as  a  voluntary  one, 
from  which  no  appeal  would  lie.     This  question  is  not  before 


NOVEMBER  TERM,  1875.  259 

Tyner  v,  Hamilton  i*/  a/. 

ns,  no  objection  of  the  kind  having  been  made  in  the  court 
below.  The  case  was  tried  in  the  court  below,  on  the  appeal, 
without  objection  and  as  if  properly  appealed.  It  is  too 
late  now  to  say,  in  this  court,  that  no  appeal  lay  from  the 
board  of  commissioners  of  Yigo  county  to  the  circuit  court 
of  that  county. 

We  are  of  opinion  that  the  complaint  states  no  iacts  con- 
stituting a  cause  of  action,  because  the  contract  out  of  which 
the  cause  of  action  arose  was  one  which  the  board  of  com- 
missioners had  no  power  to  make. 

The  judgment  below  is  reversed,  with  costs. 


Tyner  v.  Hamilton  et  al. 

Guardian  and  Ward. — Ratificatim,  —  RcUase  by  Ward  of  Guardian's  Sure^ 
ties, — A  guardian,  in  purchasing  land  for  herself,  used  in  payment  a  note 
given  her  as  guardian  on  the  sale  of  her  ward's  land,  and  the  ward, 
upon  coming  of  age,  ratified  and  confirmed  in  writing  the  purchase  as  an 
investment  of  his  estate,  and  released  all  right  of  action  against  certain 
named  sureties  on  the  bond  of  his  guardian,  but  expressly  excepted  oth- 
ers. 

Ildd^  that  by  such  ratification  and  release  a  surety  so  excepted  therefrom 
was  also  released. 

From  the  Bartholomew  Circuit  Court. 

F,  T.  Hordy  for  appellant. 

W.  W.  Herod  and  F.  Winter,  for  appellees. 

BiDDLE,  J.  —  Margaret  Hamilton  was  the  guardian  of 
John  W.  Hamilton.  By  order  of  court,  she  s©ld,  as  such 
guardian,  certain  lands  belonging  to  her  ward,  to  Archibald 
Buchanan,  and  took  his  promissory  note  for  the  purchase* 
raoney.  Afterwards,  she  purchased  of  John  J.  Phillips  a 
farm  lying  in  Bartholomew  county,  in  this  State;  Phillips 
purchased  certain  lands  lying   in  the  State  of  Kansas  of 
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Tyner;  Margaret  Hamilton,  in  part  payment  of  the  purchase- 
money  for  the  farm  which  she  bought  of  Phillips,  surren- 
dered the  note  she  had  obtained  for  her  ward's  land  to 
Buchanan,  who,  in  discharge  of  the  note,  included  the  amount 
in  a  larger  note  which  he  made  directly  to  Tyner.  Phillips 
accepted  the  arrangement  as  so  far  a  payment  on  the  farm 
he  sold  to  Margaret  Hamilton,  and  Tyner  accepted  it  as  so 
far  a  payment  on  the  Kansas  lands  which  he  sold  to  Phil- 
lips. The  parties  were  all  together;  and  at  the  same  time 
and  place,  Buchanan  made  his  note  to  Tyner  and  took  up 
the  note  from  Margaret  Hamilton,  Phillips  conveyed  the 
farm  to  Margaret  Hamilton,  and  Tyner  conveyed  the  Kan- 
sas lands  to  Phillips.  The  arrangement  was  but  one  trans- 
action, 

John  W.  Hamilton  brought  this  suit  against  Margaret 
Hamilton  and  Tyner,  to  recover  the  value  of  the  note  sur- 
rendered to  Buchanan  by  Margaret  Hamilton,  and  included 
in  the  note  made  by  Buchanan  to  Tyner,  which  note,  thus  sur- 
rendered, as  he  alleges,  was  his  property,  and  was  thus  con- 
verted by  Margaret  Hamilton  and  Tyner  to  their  own  use. 

Margaret  Hamilton  defaulted.  Tyner  answei-ed.  Issues 
gf  fact  were  formed,  jury  waived,  trial  by  the  court,  finding  for 
the  plaintiff,  motion  for  a  new  trial  overruled,  judgment,  and 
appeal  by  Tyner.  Margaret  Hamilton  declined  to  join  in 
the  appeal. 

The  evidence  is  before  us,  amongst  which  is  found  the  fol- 
lowing release,  executed  by  John  W.  Hamilton  after  his 
majority : 

*^  Whereas  my  late  guardian,  Margaret  K.  Hamilton,  dur- 
ing the  existence  of  said  guardianship  and  my  minority, 
invested  the  sum  of  about  one  thousand  dollars  of  my  estate 
in  her  hands  as  my  guardian,  the  same  being  evidenced  by  a 
promissory  note  given  by  Archibald  Buchanan  to  my  said 
guardian,  in  the  purchase  of  certain  real  estate  in  Bartholo- 
mew county,  in  the  State  of  Indiana,  to  wit:''  (describing the 
land) ;  "  and  whereas  disputes  and  controversies  have  arisen 
with  respect  to  the  right  of  my  said  guardian  to  make  such 
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investment,  the  propriety  and  judiciousness  of  such  invest- 
ment, and  as  to  whether  or  not  such  investment  has  been  rat- 
ified and  confirmed  by  me  since  my  arrival  at  majority, 
which  said  disputes  and  controversies  were  likely  to  result  in 
litigation  upon  the  bond  of  my  said  guardian  against  the 
sureties  thereon;  now,  therefore,  in  consideration  of  the 
full  settlement  and  compromise  of  all  such  disputes  and  con- 
troversies, in  so  far  as  they  related  to  my  right  of  action  in 
my  favor  on  said  bond,  against  William  Parkison  and  Wil- 
liam Pace,  or  either  of  them,  as  sureties  on  said  bond,  or 
otherwise,  and  the  payment  to  me  by  them  of  the  sum  of 
five  dollars,  I  do  hereby  ratify  and  confirm  the  said  act  of 
my  said  guardian  in  so  investing  said  money,  and  release 
any  and  all  right  of  action  I  may  have  against  said  Parkison 
or  Pace,  or  either  of  them,  on  account  of  said  act  of  my  said 
guardian,  ns  sureties  on  my  said  guardian's  bond,  or  other- 
wise. But  nothing  herein  contained  is  to  be  construed  as  a 
release  of  John  J.  Phillips  on  said  bond." 

Whatever  might  have  been  the  liability  of  Tyner  under 
the  fiujts  proved,  this  release,  although  not  given  to  him 
directly,  is  a  bar  to  the  action.  The  ratification  of  the  trans- 
action of  his  guardian  by  John  W.  Hamilton,  after  his  major- 
ity, with  a  liill  knowledge  of  the  facts  recited  in  the  release, 
makes  her  acts  in  the  premises  as  effectually  his  own  as  if  he 
had  been  of  age  at  the  time,  and  had  done  them  himself. 
Fdrow  V.  Wiseman,  40  Ind.  148. 

The  judgment  as  to  Tyner  is  reversed,  and  the  cause 
remanded,  with  instructions  to  grant  the  motion  for  a  new 
trial,  and  for  further  proceedings  according  to  this  opinion. 

Ox   PETITION   FOR  A   REHEARING. 

BiDDLE,  C.  J.  —  The  counsel  for  appellees  think  the  deed 
of  ratification  made  by  John  W.  Hamilton,  confirming  the 
acts  of  his  guardian,  •  does  not  protect  Tyner,  because  not 
made  directly  to  him.  We  are  of  a  different  opinion.  It 
not  only  protects  Tyner  and  all  persons  holding  under  the 
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acts  of  the  guardian^  but  also  discharges  Phillii>s,  although  it 
excepts  him  from  its  terms,  in  express  words.  A  release  of 
one  or  more  joint  obligors  in  a  bond  is  a  release  of  all.  John 
\V.  Hamilton  cannot  discharge  a  part  of  those  bound  to  him, 
and  hold  the  others.  This  is  a  very  &miliar  principle  of 
law.  The  point  was  not  noticed  in  the  opinion  pronounced, 
because  it  did  not  arise  in  the  case,  and  is  noticed  now  only 
in  answer  to  the  appellees'  petition. 
The  petition  is  overruled.. 


Stockton  r.  Creager  et  al. 

Pleading. — Cotitmct. — A.  subscribed  a  certain  sum  to  a  corporation,  pay- 
able in  land,  and  the  corporation  assigned  the  subscription  to  B.,  and 
gave  him  a  written  order  in  his  favor  on  A.,  for  the  amount  thereof,  which 
A.  accepted  and  verbally  agreed  to  pay ;  and  upon  demand  of  B.  for 
compliance,  A.  made  and  tendered  to  B.  a  deed  of  conveyance  of  certain 
land,  which  B.  refused  to  accept,  on  the  ground  that  it  was  not  of  the 
value  of  the  amount  subscribed.  Suit  by  B.  against  A.,  the  corporation 
being  made  a  defendant  to  answer  as  to  its  interest,  the  complaint  ally- 
ing these  facts  and  setting  out  a  copy  of  said  order,  but  the  subscription 
not  being  made  a  part  of  said  complaint. 

Heldy  that  the  complaint  was  not  good  as  a  complaint  on  the  subscription, 
but  was  good  as  a  complaint  on  the  order  and  the  acceptance  thereof. 

Same. — Annver. — An  answer  in  such  case,  relying  upon  the  tender  of  a  con- 
veyance of  land  by  the  defendant  to  the  plaintiff,  was  bad  on  demarrer 
for  not  alleging  that  the  land  was  of  the  value  of  the  amount  subscribed. 

Evidence. — Proof  of  Acceptance  of  Order. — On  the  trial  in  such  case,  there 
being  an  answer  of  general  denial,  it  was  necessary  for  the  plaintiff  to 
prove  the  acceptance  by  the  defendant  of  said  order. 

From  the  Tippecanoe  Circuit  Court. 

LaRue  &  Boll,  for  appellant. 

Jones,  Miller  &  Rising,  for  appellees. 

Downey,  J. — Action  by  Creager  and  Wortman  againr^t 
Stockton  and  the  Lafayette  Oi^era  House  Association.  Stock- 
ton   subscribed    eight  hundred   dollars  to  the  said  Opera 
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House  Association,  payable  in  lands.  The  subscription  was 
assigned  by  the  association  to  Creager  and  Wortman,  and  an 
order  was  given  for  the  amount  on  Stockton  in  their  favor, 
which,  they  allege,  he  verbally  accepted.  They  demanded 
of  Stockton  a  compliance  with  the  contract.  He  made  and 
tendered  a  deed  for  one  hundred  and  sixty  acres  of  land, 
which  they  refused  to  accept,  on  the  ground  that  it  was  not 
of  the  value  of  eight  hundred  dollars.  Thereupon,  they 
brought  this  action  against  Stockton,  making  the  association 
a  defendant  to  answer  as  to  its  interest  in  the  cause  of  action. 
The  association  made  default. 

The  defendant  Stockton  answered  in  three  paragraphs,  to 
the  third  of  which  a  demurrer  was  sustained,  and  there  was 
a  reply  to  the  second,  the  first  being  a  general  denial.  A 
trial  by  jury  ended  in  a  verdict  for  the  plaintiffs,  and  after 
the  overruling  of  a  motion  for  a  new  trial,  made  by  the 
defendant  Stockton,  there  was  final  judgment  for  the  plain- 
tiffe. 

Errors  assigned : 

1.  Sustaining  the  demurrer  to  the  third  paragraph  of  the 
answer. 

2.  The  complaint  does  not  state  facts  sufficient  to  conbti- 
tute  a  cause  of  action. 

3.  Overruling  the  motion  of  the  defendant  for  a  new 
trial. 

We  should  first  inquire  as  to  the  suflSciency  of  the  com- 
plaint. The  objection  made  to  it  is,  that  the  subscription 
sued  on  is  not  made  part  of  the  complaint.  The  complaint 
not  only  alleges  the  making  of  the  subscription  by  the  appel- 
lant and  an  assignment  thereof  to  the  plaintiffs,  but  it  also 
alleges  that  the  Opera  House  Association  gave  a  written 
order  for  the  amount  of  the  subscription  on  the  defendant  in 
fiivor  of  the  plaintiffs.  This  order  is  set  forth  in  the  com- 
plaint, and  it  is  alleged  that  the  defendant  accepted  the 
same  and  verbally  agreed  to  pay  the  amount.  The  sub- 
scription is  not  copied  in  or  made  part  of  the  complaint. 
We  must  regard  the  complaint  as  founded  upon  the  order 
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and  the  acceptance  thereof,  and  not  on  the  subscription  and 
assignment.  As  a  complaint  on  the  subscription,  it  could  not 
be  sustained  under  the  objection  now  and  in  this  form  made 
to  it.  Assuming  that  the  complaint  is  a  sufficient  complaint 
upon  the  order  and  the  alleged  acceptance  of  it,  we  proceed 
to  examine  the  other  questions. 

The  third  paragraph  of  the  answer  did  not  allege  that  the 
lands  which  the  defendant  Stockton  offered  to  convey  were 
of  the  value  of  eight  hundred  dollars,  and  was  not,  for  this 
reason,  we  think,  a  good  bar  to  the  action. 

Upon  the  last  assignment  of  error,  we  think  the  judgment 
must  be  reversed.  There  w-as  no  evidence  of  any  acceptance 
by  the  defendant  of  the  order  drawm  upon  him  by  the  Opera 
House  Association  in  favor  of  the  plaintiffs.  Conceding 
that  an  oral  acceptance  of  the  order  would  have  been  suffi- 
cient, still  there  was  no  evidence  of  any  such  acceptance. 
The  general  denial  being  in,  this  evidence  was  essential  to 
make  out  the  plaintiffs'  case. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
•  remanded. 

Petition  for  a  rehearing  overruled. 


The  Town  of  Sullivan  i?.  McCammon. 

Payment. —  Voluntary  Payment, — Illegal  Demand, — License  to  Sell  Liquors  in 
Toram, — A  complaint  against  a  town  to  recover  money  paid  by  the  plain- 
tiff to  the  defendant  for  a  license  to  sell  intoxicating  liquors,  in  compli- 
ance with  an  invalid  ordinance  of  the  town  adopted  in  pursuance  of  an 
invalid  act  of  the  legislature,  must  show  that  the  money  was  not  volun- 
tarily paid. 

From  the  Sullivan  Circuit  Court. 
S.  Coulson  and  /.  F.  Allen,  for  appellant. 
WoRDEX,  J. — Action  by  the  appellee  against  the  appel- 
lant, to  recover  back  money  which  the  appellee  had  paid  to 
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appellant  for  a  license  to  vend  intoxicating  liquors  within 
the  town.  Demurrer  to  the  complaint  for  want  of  sufficient 
fects  overruled,  and  exception.  Issue,  trial  by  the  court, 
finding  and  judgment  for  the  plaintiff. 

Error  is  assigned  upon  the  ruling  of  the  court  upon  the 
demurrer  to  the  complaint. 

The  complaint  is  as  follows: 

"William  McCammon  complains  of  the  town  of  Sullivan^ 
and  says  that  on  the  2d  day  of  July,  1866,  the  said  town  of 
Sullivan  adopted  a  certain  ordinance,  containing,  among 
other  things,  a  provision  requiring  all  persons  who  might 
engage  in  the  sale  of  intoxicating  liquors  in  a  less  quantity 
than  a  quart  at  a  time,  within  the  corporate  limits  of  the 
tflwn  of  Sullivan,  to  procure  a  license  therefor  from  the  cor- 
porate authorities  of  the  said  town  of  Sullivan,  for  which 
such  persons  were  required  to  pay  to  the  treasurer  of  said 
town  of  Sullivan  the  sum  of  fifty  dollars  as  a  fee  for  a  license 
for  one  year,  for  the  privilege  of  retailing  intoxicating 
liquors  in  a  less  quantity  than  a  quart  at  a  time,  to  be  drunk 
on  his  premises  within  the  corporate  limits  of  the  said  town 
of  Sullivan ;  and  providing  that  if  any  such  persons,  within 
the  corporate  limits  of  the  said  town  of  Sullivan,  should  sell 
or  barter,  directly  or  indirectly,  any  intoxicating  liquors  in  a 
less  quantity  than  a  quart  at  a  time,  or  who  should  barter  or 
sell  any  intoxicating  liquors  to  be  drunk  in  his  house,  out- 
house, yard  or  garden,  or  the  appurtenances  thereunto 
belonging,  without  having  first  procured  such  license,  he 
should  become  liable  and  forfeit  to  the  town  of  Sullivan  a 
fine,  penalty  and  forfeiture  of  not  less  than  five  nor  more 
than  ten  dollars  for  each  and  every  violation  of  such  ordi- 
nance, to  be  recovered  according  to  law.  *  *  *  And 
thereafter,  to  wit,  on  the  23d  day  of  July,  1867,  the  plain- 
tiff was  desirous  of  dealing  in  such  intoxicating  liquors 
within  the  corporate  limits  of  said  town  of  Sullivan,  in  a  less 
quantity  than  a  quart  at  a  time,  and  to  be  drunk  on  his 
premises;  and  for  the  purpose  of  avoidinjr  the  fines,  penal- 
ties and  forfeitures  provided  in  i>aid  ordinance  for  the  vio- 
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lation  of  the  provisions  thereof,  and  to  save  themselves"  [him- 
self?] "  from  arrest  and  imprisonment  for  the  violation  of  said 
ordinance,  as  provided  by  the  statute  laws  of  the  State  of 
Indiana,  was  compelled  to  pay  and  did  pay  to  the  treasurer 
of  said  town  of  Sullivan,  as  provided  for  in  said  ordinance, 
the  sum  of  fifty  dollars  for  a  license  to  sell  intoxicating 
liquors  in  a  less  quantity  than  a  quart  at  a  time,  and  to  be 
drunk  on  his  premises,  for  the  term  of  one  year,  commenc- 
ing on  the  23d  day  of  July,  1867,  and  ending  on  the  22d 
day  of  July,  1868.  And  the  plaintiff  avers  and  charges  that 
said  ordinance  was  adopted  and  enforced  by  the  corporate 
authorities  of  said  town  of  Sullivan,  and  said  money  extorted 
from  him  by  the  defendant,  without  authority  of  law  and  in 
violation  of  the  laws  of  the  State  of  Indiana." 

The  complaint  further  alleges  a  demand  for  repayment 
and  refusal. 

The  complaint  does  not  sufficiently  show  that  the  money 
waa  not  voluntarily  paid,  and  does  not  state  a  good  cause  of 
action.  See  the  case  of  The  Toxon  of  Ligonier  v.  Ackennan, 
46  Ind.  552,  where  the  question  was  elaborately  considered. 

The  judgment  below  is  reversed,  >vith  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint. 

Pettit,  J.,  dissents. 


The  Board  of  Commissioners  of  Benton  jDounty  et 
AL.  V,  Templeton. 

County  Commissioners. — Building  Court-House. — Advertisement, —  Ii^tau- 
iion, — A  board  of  county  commissioners  cannot  let  the  building  of  a  court- 
house, under  section  3,~Acts  1872-3,  Spec.  Sess.,  17,  at  any  other  time 
than  that  fixed  in  the  advertisement  of  such  letting;  and  where,  at  a  time 
so  fixed,  the  commissioners  were  prevented  from  receiving  bids  and  let- 
ting the  work  by  an  injunction,  which  was  afterwards  dissolved,  and 
the  work  was  let  at  a  subsequent  time,  without  another  advertisement ; 
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Hcld^  that  an  injunction*  would  lie,  at  the  suit  of  a  citizen  and  tax-payer  of 
the  county,  to  prevent  the  building  of  the  court-house. 

From  the  "Warren  Circuit  Court. 

i?.  J(mt9  and  J.  McCabe,  for  appellants. 

BiDDLE,  C.  J. — Complaint  to  enjoin  the  board  of  com- 
missioners of  Benton  county  from  building  a  court-house. 
The  suit  was  brought  by  the  appellee^  who  was  a  citizen  and 
tax-payer  of  the  county. 

Amongst  oth^  things,  the  complaint  alleges  that  the 
board,  on  the  17th  day  of  July,  1873,  ordered  a  letting  to 
receive  bids  for  building  a  court-house  up  to  the  5th  day  of 
September,  1873,  which  order  was  modified  by  the  board  on 
the  22d  of  July,  1873,  but  not  changing  the  time  of  the  let- 
ing.  The  letting  was  advertised,  and  various  bids  were 
received  on  the  said  5th  day  of  September,  on  which  day  the 
Hon.  E.  P.  Hammond,  judge  of  the  Benton  Circuit  Court, 
granted  an  injunction  restraining  the  board  from  receiving 
bids  or  letting  the  work.  The  injunction  was  aftenvards  dis- 
solved, and  the  complaint  dismissed.  Afterwards*,  the  board, 
on  the  20th  of  September,  1873,  proceeded,  without  any  fur- 
ther advertisement,  to  let  the  work  to  Isaac  M.  Lewis  and 
John  T.  McConnel,  who  were  bidders  for  the  work  on  the 
oth  day  of  September,  and  who  were  about  to  proceed  to 
erect  the  building. 

There  is  much  other  matter  in  the  complaint,  but  the 
above  averments  raised  the  principal  question  in  the  case. 

Afterwards,  on  the  30th  of  September,  1873,  the  present 
suit  was  brought  in  the  Benton  Circuit  Court,  and  the  venue 
changed  to  Warren  county.  A  temporary  restraining  order 
was  granted  by  the  judge  at  chambers.  The  complaint  was 
supported  and  attacked  by  numerous  affidavits;  a  motion 
to  dissolve  the  injunction  was  made,  overruled,  and  excej)- 
tion  taken.  By  an  appeal  from  this  interlocutory  order,  the 
ease  is  brought  before  us. 

The  only  question  discussed  in  the  appellants'  brief  is  the 
validity  of  the  letting  of  the  work  on  the  20th  day  of  Sep- 
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tember,  1873,  under  the  advertisement  to  let  it  on  the  5th  of 
September.' 

It  is  claimed  by  the  appellants  that  the  statute  under  which 
the  letting  was  made  (Acts  1872-3,  Spec.  Sess.,  p.  17,  sec.  3) 
is  merely  directory,  and  need  not  be  strictly  followed.  The 
language  of  the  third  section,  from  which  the  authority  is 
derived,  is  as  follows : 

"Whenever  any  board  of  commissioners  of  any  county  in 
this  State  shall  have  advertised  the  letting  of  any  court-house, 
jail  or  other  county  or  township  building  or  bridge,  fence 
or  monument,  on  the  day  fixed  for  such  letting  said  board 
shall  let  the  same  to  the  lowest  responsible  bidder  on  the 
terms  in  the  notice  mentioned,  and  on  the  plan  and  specifica- 
tions so  deposited,  as  in  this  act  provided."  ' 

Section  2  of  the  same  law  enacts,  that  "  the  said  board 
shall  not  contract  for,  or  let  the  building  of  the  same" 
(court-house  or  other  buildings),  "until  they  have  advertised 
such  letting  and  requ»est€d  bids  for  the  same,  for  at  least  six 
weeks,  in  at  least  one  newspaper-  of  general  circulation  lu 
such  county,  if  any  is  printed  therein,  and  by  posting  up 
notices  of  such  building,  with  the  time,  plan,  place,  and  terms 
of  the  same,  with  a  reference  to  such  plans  and  specifica- 
tions." 

Section  5  excepts  the  counties  wherein  boards  of  com- 
missioners have  advertised  lettings  before  the  passage  of  the 
act  from  a  strict  compliance  with  its  terms,  thus  strongly 
implying  that  lettings  made  after  the  passage  of  the  act  must 
follow  it  strictly. 

Taking  the  whole  act  together,  we  are  of  the  opinion  tliat 
the  letting  cannot  be  made  at  any  other  time  than  that  fixed 
by  the  advertisement.  Any  other  construction  than  this 
would  allow  the  board  to  make  the  letting  at  any  time  when 
in  session.  The  advertisement  would  be  a  useless,  if  not 
mischievous,  ceremony,  if  the  time  fixed  for  the  letting  could 
be  disregarded. 

Ill  the  case  before  us  the  bid  was  not  accepted,  or  the 
letting  made,  until  fifteen  days  after  the  time  fixed  by  the 
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advertisement.  It  can  make  no  difference,  as  we  think,  that 
the  board  was  prevented  from  sooner  making  th^  letting,  by 
an  injunction  granted  by  a  judge.  After  the  day  fixed  by 
the  advertisement,  the  public  could  know  nothing  about  the 
time  of  letting  without  another  advertisement,  or  some  proper 
notice,  and  on  another  day  fixed. 

We  have  examined  the  authorities  cited  by  the  appellants; 
we  think  they  do  not  support  the  views  they  claim,  being 
applicable  to  remedial  statutes  where  discretion  is  given  or 
implied. 

It  is  also  claimed,  on  behalf  of  the  appellants,  that  the 
building  of  a  court-house,  its  plan,  time,  place,  terms,  man- 
ner, etc.,  are  of  a  discretionary  character,  and  cannot  be 
reviewed  by  a  court. 

While  it  is  quite  true  that  the  administrative  discretion  of 
the  board  in  the  business  afEiirs  of  the  county  cannot  be 
reviewed  by  a  court,  yet  when  the  board  undertake  to  do  an 
act  unauthorized  by  law,  a  court  will  enjoin  them,  and  this  is 
the  proper  remedy.  Boards  have  an  administrative  discre- 
tion within  the  law,  but  none  without  or  against  it. 

We  notice  only  these  two  points,  as  no  others  were  debated 
in  the  briefe.  It  is  suflScient  to  say,  that,  except  as  to  the 
want  of  authority  in  law  to  make  the  letting  at  the  time  it 
was  made,  we  think  that  the  evidence  essentially  defeats  the 
complaint. 

The  judgment  is  affirmed. 


The  Indianapolis,  Cincinnati  and  Lafayette  Rail- 
road Co.  t\  Ray. 

Railroad. — Killing  Animal. — Riceher, — An  action  under  the  act  of  March 
4th,  1863,  ^^  lie  against  a  railroad  company  for  the  value  of  an  animal 
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killed  by  a  passing  train,  the  road  not  being  fenced,  although  at  the  time 
of  the  killing  the  railroad  be  controlled  and  run  by  a  receiver  in  bank- 
ruptcy. 

From  the  Shelby  Circuit  Court. 

K.  M.  Hord,  A.  Blair,  E,  K.  Adanis  and  C.  &  G.  3L 
Wrighty  for  appellant. 

J,  B,  McFadden  and  J,  W.  TomJinaon,  for  appellee. 

BiDDLE,  C.  J. — Suit  by  Ray,  under  the  act  of  March  4th, 
1863  (3  Ind.  Stat.  413),  against  the  railroad  company  for  kill- 
ing his  horse.     Trial,  and  verdict  for  appellee.     Appeal. 

During  the  trial,  the  appellant  offered  to  prove  to  the  jury 
by  a  witness  (Odell),  "that  at  the  time  the  plaintiff's  horse 
was  killed,  the  said  road  was  not  in  the  possession,  or  in  any 
manner  under  her  control ;  that  she  did  not  employ,  pay,  nor 
in  any  manner  control  the  hands  or  servants,  or  agents  engaged 
on  the  road  in  the  running  of  trains,  repairing  road,  or  in  any 
capacity  connected  with  the  road ;  that  the  servants  who  com- 
mitted the  injury  to  the  plaintiff's  horse,  and  who  worked 
upon  the  road  and  repaired  fences,  were  not  the  servants  of 
the  company,  or  under  her  control ;  but  that  the  railroad  of 
the  defendant,  with  all  its  appurtenances,  was,  and  had  been, 
since  October,  1870,  in  the  exclusive  possession,  use  and 
control  of  Morris  E.  Ingalls  and  Thomas  A.  Morris,  as 
receivers  in  bankruptcy,  duly  appointed  by  the  District 
Court  of  the  United  States  for  the  district  of  the  State  of 
Indiana — the  defendant  having  been  adjudged  a  bankrupt 
upon  the  petition  of  creditors." 

To  this  evidence  the  appellee  objected,  and  the  objection 
was  sustained  by  the  court.  The  same  question  was  also 
raised  by  an  instruction  asked  and  refused. 

There  is  no  error  in  these  rulings.  The  act  under  which 
the  appellee  sues  provides  that  in  such  cases  the  suit  may  be 
brought  against  the  railroad  as  defendant,  whether  the  road 
is  run  by  the  company,  a  lessee,  assignee  or  receiver.  Sec- 
tions 2  and  4.  And  so  are  the  decisions  of  this  court.  The 
Ohio  &  3Ii88.  E.  K  Co.  v.  Fitch.  20  Ind.  498 ;  McKinney  v. 
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m  Ohio  &  Miss.  R.  R.  Co.,  22  Ind.  99;  The  R,  Wayne, 
etc,  R,  R,  Co.  V.  Hinebaugh,  43  Ind.  354;  The  Louisville, 
eic,  R.  R.  Co.  v.  Cauble,  46  Ind.  277. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent* 
damages. 


Ai^PAUGH  V.  The  Ben  Franklin  Draining  Asso- 
ciation. 

Bill  of  Exceptions. — Motion  io  Dismiss, — The  action  of  a  court  in  over- 
ruling a  motion  to  dismiss  an  action  will  not  be  reviewed  by  the  Supreme 
Court,  where  there  is  no  bill  of  exceptions  showing  the  ground  of  the 
motion  or  of  the  ruling  of  the  court. 

Draining  Association. — Pleading. — In  an  action  by  a  draining  associa- 
tion to  recover  the  amount  of  an  assessment  on  lands  for  the  construction 
of  a  drain,  and  to  enforce  it  as  a  lien,  the  complaint  must  contain  the 
original  assessment  or  a  copy  thereof. 

From  the  Clinton  Circuit  Court. 

L.  McClurg  and  /.  N,  Sims,  for  appellant. 

H,  Y.  Morrison,  J.  V.  Keni,  D.  8.  Holman  and  J.  W. 
Morrison,  for  appellee. 

Downey,  J. — This  action  was  brought  by  the  appellee 
against  the  appellant,  to  recover  the  amount  of  an  assessment 
made  in  favor  of  the  appellee  against  the  lands  of  the  appel- 
lant, for  the  construction  of  the  drain  of  said  association,  and 
to  enforce  the  same  as  a  lien  against  the  lands  on  which  it 
was  made.  Issue  was  formed ;  there  was  a  trial  by  the  court, 
a  finding  for  the  plaintiff,  and  judgment  for  the  amount  of 
the  finding  and  for  the  enforcement  of  the  lien. 

Errors  are  assigned  as  follows : 

1.  Overruling  a  motion  to  dismiss  the  action. 

2.  Overruling  the  demurrer  of  the  defendant  to  the 
amended  complaint. 

We  can  find  no  error  in  the  action  of  the  court  in  over- 
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ruling  the  motion  to  dismiss  the  action.  There  is  no  bill  of 
exceptions  showing  the  ground  on  which  the  motion  was 
made,  or  on  which  the  court  acted  in  overruling  it.  Cases 
to  this  effect  need  not  be  cited. 

The  demurrer  to  the  complaint  was  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  judgment  must  be  reversed  on  this  assignment  of 
«rror.  The  complaint  alleges  that  a  copy  of  the  assessment 
is  filed  with  it,  but  the  copy  does  not  so  appear  in  the  rec- 
ord. It  was  held  in  West  v.  The  Bulhkin  Prairie  Ditching 
Co,y  19  Ind.  458,  that  the  complaint  should  contain  the 
original  or  a  copy  of  the  assessment;  and  see  The  Excelsior 
Draining  Co,  v.  Brown,  38  Ind.  384,  as  to  what  need  not 
be  filed  with  the  complaint. 

We  think  there  may  be  other  objections  to  the  complaint. 
We  suggest,  without  deciding,  this  question :  As  by  the  act  of 
March  10th,  1873,  Acts  of  1873,  p.  165,  sec.  28,  the  act  of 
1869,  found  in  3  Ind.  Stat.  222,  and  that  of  February 
23d,  1871,  Acts  of  1871,  p.  11,  were  repealed,  without  any 
saving  clause,  and  as  this  repeal  was  prior  to  the  filing  of  the 
amended  complaint  in  this  case,  can  the  company  now  col- 
lect the  assessments  in  question,  conceding  that  they  were 
regularly  made?     See  Roush  v.  Morrison,  47  Ind.  414. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint. 


Bright  v.  Lord  et  al. 

Corporation. — Sale  of  Stock, — Dividend, — One  who  owns  stock  in  a  corpora- 
tion at  the  time  a  dividend  is  declared  owns  the  dividend  also,  and  a  sale 
ol  the  stock  afterwards  will  not  carry  the  dividend  with  it,  though  it  may 
not  be  paid  or  payable  until  after  the  sale ;  and,  therefore,  a  buyer  of  such 
stock  was  not  entitled  to  a  dividend  declared  while,  under  a  provisional 
contract  between  bini  and  the  seller,  it  was  optional  for  a  certain  period 
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with  the  buyer  to  purchase  or  refuse  the  stock,  and  before  the  purchase 
was  completed,  no  reservation  being  made  as  to  the  dividends  or  earn- 
ings, though  the  time  fixed  for  the  payment  of  the  dividend  was  after  the 
date  of  the  completion  of  the  sale. 

From  the  Marion  Superior  Court. 

/.  E,  McDonald,  /.  M,  Butler,  H.  W.  Harrington  and  H. 
Francisco,  for  appellant. 

N.  B,  Taylor,  R  Rand,  E.  Taylor,  B.  Harrison,  C.  C. 
Hines  and  TJ".  JL  H.  Miller,  for  appellees. 

BiDDLE,  C.  J. — The  facts  averred  in  the  appellant's  com- 
plaint are  as  follows: 

That  on  the  Is^  day  of  April^  1873>  the  appellant  entered 
into  a  provisional  contract  with  John  M.  Lord,  John  Lord, 
and  Charles  M.  Lord,  by  which  they  agreed  to  sell  to  the 
appellant  five  hundred  and  twenty  shares  of  the  capital 
stock  of  the  Indianapolis  Rolling  Mill  Company,  of  fifty  dol- 
lars each,  for  the  sum  of  thirteen  thousand  dollars,  at  the 
option  of  the  appellant,  to  be  by  him  taken  at  any  time  on 
or  before  the  18th  day  of  June,  1873,  to  be  paid  for  on  deliv- 
ery; that  before  the  expiration  of  said  option,  on  the  14th 
day  of  June,  1873,  the  said  Lords,  for  the  consideration  of 
one  hundred  dollars,  to  them  paid  by  appellant, ^extfixided 
the  time  of  said  provisional  contract  for  thixty  ilays,  within 
which  time  the  appellant  paid  the  Lords  thirteen  thousand 
dollars,  and  received  the  stock,  which,  on  the  lOtli jday  of 
July,  1§I3,  was  duly  transferred  to  him  on  the  books  of  the 
Rolling  Mill  Company;  that  the  appellant  purchased  the 
istock  without  the  reservation  of  any  dividends  or  earnings, 
and  with  all  the  benefits  and  interests  that  pertain  to  the 
same;  that  on  the  3d  of  July,  1873,  the  board  of  directors 
of  the  Rolling  Mill  Companj''  declared  a  dividend  on  tlie 
capital  stock  of  the  company  of  five  per  cent.,  to  be  paid  on 
the  1st  day  of  August  ensuing,  amounting,  on  the  stock,  etc., 
purchased  by  the  appellant,  to  thirteen  hundred  dollars, 
which  the  appellant  claims ;  that  the  company  was  about  to 
Vol.  LI. —18 
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pay  the  said  thirteen  hundred  dollars  to  the  Lords,  who  also 
claimed  the  amount.  Prayer  to  restrain  the  company  from 
paying  the  thirteen  hundred  dollars  to  the  Lords,  to  decree 
the  amount  to  the  appellant,  and  for  general  relief. 

The  Rolling  Mill  Company  was  served  with  process,  but 
made  default 

Interlocutory  proceedings  were  had  after  complaint  and 
before  answer,  but  as  no  question  is  raised  upon  them,  they 
are  not  stated. 

The  Lords  answered  by  a  general  denial.  The  case  was 
submitted  to  the  court  for  trial,  which  resulted  in  a  finding 
for  the  defendants.  Motion  for  a  new  trial  overruled. 
Exception.  Appeal  to  the  general  term,  where  the  judgment 
was  affirmed,  from  which  an  appeal  was  taken  to  this  court. 

The  only  error  assigned  here  is  in  affirming  the  judgment 
at  the  general  term.  The  evidence  is  before  us,  and  we 
think  it  fairly  proves  the  allegations  in  the  complaint. 

Was  the  appellant  entitled  to  the  dividend  declared  while 
it  was  optional  with  him  to  purchase  or  refuse  the  stock, 
and  before  the  purchase  was  completed?  This  is  the  sole 
question  in  the  case. 

Where  a  stockholder  in  a  railroad  assigned  and  trans- 
ferred his  stock  afl;er  two  years  interest  had  accrued,  which, 
by  a  resolution  of  the  company  was  payable  annually,  and 
had  been  carried  to  the  account  of  the  stockholder,  it  was 
held  that  the  interest  did  not  pass  by  the  assignment  of  the 
.stock ;  the  court  stating  the  rule  to  be,  that  "  the  interest 
follows  the  principal,  as  an  incident  to  it,  so  long  as  it 
remains  an  incident;  but  when  it  is  separated  and  set  apart 
from  the  principal  by  actual  payment,  or  by  being  carried, 
when  due,  to  the  credit  of  the  owner  of  the  principal  in  his 
account  with  the  debtor,  and  this  in  pursuance  of  a  pro- 
vision in  the  contract  creating  and  defining  the  principal 
debt,  it  is  so  separated  and  disjoined  from  the  principal  as 
to  cease  to  be  an  incident  to,  and  does  not  follow  it."  The 
City  of  Ohio  v.  The  Cleveland,  etc.,  R.  R.  Co.,  6  Ohio  St. 
489.     And  in  the  case  of  Jones  v.  The  Terre  Haute  &  Rich- 
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mond  R.  R.  Co.,  29  Barb.  353,  it  was  held,  that  "  where,  by 
a  resolution  of  the  board  of  directors,  a  dividend  is  made  to 
the  persons  then  holding  stock,  Avithout  any  discrimination, 
out  of  the  surplus  earnings  of  the  corporation  for  a  given 
period,  payable  at  a  future  day,  all  who  are  stockholders  on 
the  books  of  the  company,  at  the  time  the  dividend  is  declared, 
are  entitled  to  share  therein."  This  case  seems  to  us  as  being 
remarkably  similar  to  the  one  before  us.  It  has  also  been  held 
that  the  purchaser  of  a  share  of  stock  in  a  corporation  has  the 
right  to  receive  all  future  dividends,  from  whatever  source  the 
profits  may  arise,  provided  he  remain  a  member  of  the  corpo- 
ration until  a  dividend  is  made.  March  v.  The  Eastern  R.  R. 
Co.,  43  N.  H.  515. 

The  same  rule  was  recently  held  in  England.  The  tes- 
tatrix was  owner  of  certain  shares  in  the  South  Australian 
Banking  Company.  On  the  7th  day  of  June,  1865,  dividends 
were  declared  by  the  company,  payable  on  the  15th  of  July, 
1865,  and  on  the  loth  of  January,  1866.  On  the  31st  of 
December,  the  testatrix  died,  having  made  her  will,  devising 
the  stock,  in  1863. 

The  question  arose  as  to  whether  the  dividend  due  on  the 
loth  of  January,  1866,  passed  to  the  devisee,  or  belonged  to 
her  residuary  estate. 

8ir  W.  Page  Wood,  V.  C,  said:  "As  soon  as  the  divi- 
dend was  declared,  although  payment,  for  convenience  of  the 
company,  was  postponed  until  the  following  Januar}',  from 
that  moment  the  testatrix  became  entitled  to  it,  although  she 
could  not  have  then  recovered  it,  and  it  would  have  passed 
to  her  legatee  had  she  specifically  bequeathed  it,"  De  Gendre 
V.  Kent,  4  Equity  Cases,  283. 

In  an  American  case,  still  later,  it  was  held  that  a  divi- 
dend belongs  to  the  owner  of  the  stock,  at  the  time  the  divi- 
dend is  actually  declared,  and  that  dividends  made  to  the 
stockholders  after  the  death  of  a  testator  belong  to  the 
widow  who  owns  the  stock,  but  if  made  before,  although  pay- 
able afterwards,  they  will  pass  by  the  devise.  Brunidage  v. 
Brundage,  65  Barb.  397. 
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In  supjx)rt  of  this  general  principle,  see,  also,  In  re  Foote, 
22  Pick.  299;  C/a;)/}  v.  yi«^or,  2  Edwards  Ch.  379;  Phelps 
V.  Farmers  and  Mechanics  Bank,  26  Conn.  269;  Hyatt  v. 
Allen,  56  N.  Y.  553. 

From  the  authorities  and  upon  principle,  we  think  the 
rule  may  be  deduced,  that  whoever  owns  the  stock  in  a  cor- 
poration at  the  time  a  dividend  is  declarqd  owns  the  divi- 
dend also;  and  a  sale  of  the  stock  afterwards  will  not  carry 
the  dividend  with  it,  though  it  may  not  be  paid,  or  payable, 
until  after  the  sale.  The  same  rule  governs  in  the  sale  of 
bonds  or  other  securities,  where  the  interest  is  payable  at 
stated  periods,  as  upon  coupon  bonds;  but  when  the  interest 
is  accruing  from  day  to  day,  whatever  is  due  an  the  bond  or 
other  security  at  the  time  it  is  sold,  will  pass  with  it.  The 
reason  of  the  distinction  is,  that  when  the  interest  accrues 
from  day  to  day,  it  is  divisible  and  payable  at  any  time ;  but 
when  the  interest  is  payable  at  stated  periods,  no  part  of  it 
is  due  until  the  period  arrives ;  and  in  the  earnings  or  profits 
of  stocks,  it  is  impossible  to  know  what  amount  is  due  until 
the  dividend  is  declared. 

In  the  case  before  us.  Bright  did  not  become  the  owner  of 
the  stock  until  the  16th  day  of  July,  1873.  Up  to  that  time,  it 
was  optional  with  him  to  purchase  it  or  refuse  it.  The  Lords 
would  have  had  no  remedy,  if  Bright  had  refused  the  stock, 
and  Bright  \tould  have  suffered  no  loss,  except  the  consider- 
ation he  had  paid  for  the  option,  and  incurred  no  liability, 
whatever.  The  dividend  had  been  declared  on  the  3d  day 
of  July,  1873,  and  the  amount  fixed,  by  which  it  became  the 
pro]>ertv  of  the  Lords  at  that  time,  although  not  payable 
until  the  Ist  day  of  August  ensuing;  and  there  is  nothing  in 
the  complaint  to  inform  us  but  what  Bright  knew  all  these 
facts  at  the  time  he  completed  the  purchase  of  the  stock.  At 
least,  ordinary  business  diligence  would  have  informed  him 
of  the  facts,  if  he  did  not  actually  know  them,  and  then  he 
could  have  purchased  the  stock,  as  it  then  stood,  or  not,  at 
his  option.  As  he  has  not  averred  in  his  complaint  that  he 
did  not  know  these  fact^j,  and  could  not  have  ascertained 
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them  by  ordinary  business  diligence,  he  must  be  held  to  have 
known  them,  and  to  have  made  his  purchase  accordingly. 
The  judgment  is  aflSrmed. 


Case  r.  Case. 

Will.  — /«/«rj/  on  Legacies,  —  Widow,  —  It  is  a  general  rule  that  where  a 
general  legacy  is  given,  no  time  of  payment  being  specified,  it  will  draw 
interest  only  after  the  expiration  of  a  year  from  the  death  of  the  testator ; 
but  there  are  exceptions  to  the  rule ;  as,  where  a  husband,  indebted  fif- 
teen thousand  dollars,  owning  stocks,  bonds,  notes  and  mortgages  of  the 
value  of  fifty-seven  thousand  dollars,  thirteen  hundred  acres  of  unim- 
proved real  estate  and  a  family  residence,  by  his  will  gave  to  his  wife, 
in  lien  of  her  interest  in  his  estate  provided  by  statute,  the  family 
residence,  with  the  furniture  and  personal  property  thereof,  also, 
eight  thousand  dollars  in  money,  the  payment  of  which  was  made  a 
charge  on  the  residue  of  his  estate,  and  gave  to  his  son  all  the  residue  of 
his  estate,  the  personal  estate,  which  was  earning  and  bearing  interest 
and  dividends,  being  equally  with  the  real  estate,  and  perhaps  primarily, 
lx)und  for  the  payment  of  the  eight  thousand  dollars,  that  legacy  should 
have  been  paid  to  the  widow  with  interest  from  the  date  of  the  testator's 
death. 

^KWL,— Contest  of  Will, — ^The  right  of  a  widow  to  what  her  deceased  hus- 
band's will  gives  her  is  not  affected  by  her  unsuccessful  contest  of  the 
will. 

Prom  the  LaPorte  Circuit  Court. 

llwmton  &  Orr  and  L,  A.  Cole,  for  appellant. 

/.  B,  &  W.  Niles,  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellee,  Camilla  C. 
Case,  against  the  executors  of  the  last  will  of  Aurora  Case, 
deceased,  and  the  appellant,  Decatur  E.  Case,  who  was  the 
residuary  legatee  of  the  testator,  to  recover  interest  for  one 
year  on  a  legacy  of  eight  thousand  dollars,  bequeathed  to 
her  by  the  testator.  The  appellee  was  the  widow  of  the  tes- 
tator.   Such  proceedings  were  had  as  that  the  claim  was 
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allowed,  the   interest  being  computed  at  the  rate  of  six  per 
cent. 

Decatur  E.  Case  alone  appeals. 

The  court,  before  whonf  the  cause  was  tried,  made  the  fol- 
lowing special  finding  of  the  facts,  viz.: 

"Said  Camilla  C.  Case  is  the  widow  of  Aurora  Case, 
deceased,  and  the  defendant  Decatur  E.  Case  is  his  son  auil 
residuary  legatee,  and  the  other  defendants  are  his  executors. 
Said  Aurora  made  his  last  will  and  testament  on  the  30th 
day  of  September,  1872,  which  has  been  duly  admitted  to 
probate,  and  died  in  LaPorte  county,  Indiana,  on  the  7tli 
day  of  October,  1872.  Said  will  contained  the  following, 
amongst  other  provisions:  '1.  I  direct  that  my  just  debts 
be  paid.  2.  I  give,  devise  and  bequeath  to  my  wife,. 
Camilla  C.  Case,  my  residence  in  LaPorte,  being  lots  182 
and  183,  in  said  city,  together  with  the  buildings  and 
improvements  thereon  situate,  and  the  furniture  and  per- 
sonal property  thereon  situate,  and  which  is  used  or  wa> 
intended  to  be  used  thereon ;  also  eight  thousand  dollars  in 
money,  which  is  made  a  charge  on  the  residue  of  my  estate.' 
'And  by  said  will  said  testator  bequeathed  and  devised  all  the 
residue  of  his  estate,  real  and  personal,  to  said  Decatur  E. 
Case.  At  the  time  of  his  decease  and  of  the  date  of  said  will, 
said  testator  was  indebted  to  the  aniount  of  fifteen  thousand 
dollars,  and  owned  bank  stock  and  bonds,  notes  and  mort- 
gages, to  the  amount  of  fifty-seven  thousand  dollars,  all  of 
which  were  good  and  collectible,  and  fifty  thousand  dollars 
of  which  was  earning  and  bore  interest  or  dividends  at  the 
rate  often  per  cent,  per  annum  or  upwards,  payable  annually 
or  semi-annually;  and  the  residue  of  which  earned  and 
drew  such  interest  at  the  rate  of  six  per  cent,  per  annum ; 
and  he  also  owned  real  estate  in  the  states  of  Indiana,  Wis- 
consin and  Minnesota,  and  in  the  city  of  Chicago,  to  the 
amount  of  thirteen  hundred  acres,  all  of  which  was  unim- 
proved, except  one  farm  in  LaPorte  county. 

**  Said  Camilla,  at  the  time  of  the  death  of  her  said  hus- 
band, had  no  means  of  support  other  than  said  legacy,  except 
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that  she  continued  to  reside  in  said  dwelling-house  and  use 
the  things  on  said  lots,  as  intended  for  use  thereon,  but  which 
brought  her  no  income.  At  least  twenty-five  thousand  dol- 
lars of  said  stocks  and  securities  were  at  any  and  all  times 
convertible  into  cash  at  or  above  par  and  at  their  fall  cash 
value. 

"And  the  court  finds  that  said  will  made  no  other  pro- 
vision for  the  support  of  said  Camilla  than  that  before  men- 
tioned, and  contained  no  other  provision  in  regard  to  her  than 
that  above  recited ;  and  the  court  finds,  therefore,  as  a  fact, 
that  said  legacy  and  devise  to  said  Camilla  were  in  lieu  of 
dower  (or  the  wife's  share  under  the  statute),  and  that  eight 
thousand  dollars  in  amount,  and  no  more,  was  paid  to  said 
Camilla  at  the  end  of  one  year  from  the  death  of  said  testa- 
tor, and  not  before,  during  which  year  any  eight  thousand 
dollars  in  amount  of  said  fifty  thousand  dollars  had  earned 
and  accumulated  interest  and  dividends  to  the  amount  of 
eight  hundred  dollars.'' 

The  court  found,  as  a  conclusion  of  law,  that  the  appellee 
was  entitled  to  interest  at  the  rate  of  six  per  cent,  on  the 
eight  thousand  dollars  for  the  year,  and  rendered  judgment 
accordingly. 

This  judgment,  we  think,  was  right.  It  may  be  conceded 
to  be  the  general  rule,  that  where  a  general  legacy  is  given, 
no  time  of  payment  being  specified,  it  will  draw  interest  only 
after  the  expiration  of  a  year  from  the  death  of  the  testator. 
2  Wms.  on  Ex'rs,  5th  Am.  ed.,  1283,  and  notes. 

But  the  rule  has  exceptions.  Thus  in  note  p,  at  the 
cited  page  of  the  authority  above  quoted,  it  is  said :  "  Where 
a  legacy  is  charged  upon  real  property,  and  no  day  of  pay- 
ment is  mentioned  in  the  will,  interest  will  be  given  from 
the  testator's  death.  Maxwell  v.  Wettenhcdl,  2  P.  Wms.  26 ; 
^onehouse  v.  Evelyn,  3  P.  Wms.  252 ;  Spurway  v.  Glynn,  9 
Ves.  483." 

In  the  case  of  Maxwell  v.  Wettenhali,  cited  in  the  above 
note,  several  points  were  resolved,  two  of  which  only  have 
application  here. 
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"  1.  If  one  gives  a  legacy  charged  upon  land  which  yields 
rents  and  profits,  and  there  is  no  time  of  payment  mentioned 
in  the  will,  the  legacy  shall  carry  interest  from  the  testator's 
death,  because  the  land  yields  profit  from  that  time. 

"  4.  If  a  legacy  be  given  out  of  a  personal  estate,  consisting 
of  mortgages  carrying  interest,  or  of  stocks  yielding  profits, 
half  yearly,  it  seems  in  thi^  case  the  legacy  shall  carry  inter- 
est from  the  death  of  the  testator." 

In  Spuricay  v.  Glynn,  the  testator  had  devised  to  trustees 
certain  real  estate,  to  the  intent  and  purpose  that  the  trustees 
should,  by  demise,  sale,  or  mortgage  of  his  real  estate  to  them 
devised,  or  any  part  thereof,  or  by  or  out  of  the  rents  and 
profits,  borrow  or  take  up  at  interest,  or  raise  or  levy,  with 
all  convenient  speed  after  his  decease,  the  sum  of  four  hun- 
dred pounds  sterling,  and  pay  the  same  to  the  plaintiff.  The 
plaintiff  was  held  to  be  entitled  to  interest  from  the  death  of 
the  testator. 

In  the  case  in  judgment,  the  legacy  to  the  appellee  was 
charged  upon  the  residue  of  his  estate  after  the  payment  of 
his  debts,  and  after  the  devise  to  her  of  the  residence^  etc. 

The  real  estate  does  not  appear  to  have  been  improved, 
except  the  farm  in  LaPorte  county,  and,  except  the  ferm, 
cannot  be  supposed  to  have  yielded  any  rents  and  profits. 
But  the  personalty,  which  was  equally,  and  perhaps  primarily, 
bound  for  the  payment  of  the  legacy,  was  drawing  interest 
or  dividends  exceeding  the  rate  allowed  by  the  court,  which 
was  the  legal  rate  in  the  absence  of  any  special  contract. 

We  are  of  opinion,  both  on  principle  and  authority,  that  a 
legacy  in  such  a  case  should  bear  interest  from  the  time  of 
the  testator's  death.  ^ 

A  point  is  made  by  the  appellant,  that  the  appellee  insti- 
tuted and  «arried  on  an  unsuccessful  action  to  set  aside  the 
will  on  account  of  alleged  unsoundness  of  the  mind  of  the 
testator,  thereby  embarrassing  the  executors  in  the  discharge 
of  their  duties,  delaying  the  settlement  of  the  estate  and  put- 
ting it  to  great  expense  in  defending  the  suit. 

We  see  nothing  in  all  this  that  should  prevent  her  from 
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recovering  the  interest.  She  had  a  right  to  contest  the  will, 
and,  being  defeated  in  that,  to  claim  whatever  the  will  gave 
her.  Her  contest  of  the  will,  and  the  delay  occasioned 
thereby,  did  not  prevent  the  accumulation  of  interest  on  the 
bonds  and  notes,  or  the  realization  of  dividends  on  the  bank 
stocks. 
The  judgment  below  is  affirmed,  with  costs. 


Small  et  ux.  v.  Roberts  et  al. 

Widow.— <^^a/  Esiaff  Held  During  Second  Marriage, — Partition, — Sec.  1 8, 
I  G.  &  H.  294,  which  provides  that  a  woman  may  not,  during  her  second 
or  subsequent  marriage,  alienate  real  estate  held  by  her  in  virtue  of  a  pre- 
vious marriage,  does  not  apply  to  her  share  of  the  proceeds  of  real  estate 
of  which  she  is  entitled  to  one-third,  when  sold  in  a  proceeding  for  par- 
tition, but  the  proceeds  of  her  one-third  must  be  paid  to  her  uncondi- 
tionally. 

From  the  Warrick  Circuit  Court. 

L.  Q.  &  C,  A.  DeBruleVj  for  appellants. 

W.  J.  Keith,  for  appellees. 

Downey,  J. — The  question  in  this  case  which  we  are 
called  upon  to  decide  is  as  to  the  rights  of  the  female  appel- 
lant in  the  proceeds  of  certain  real  estate,  which  was  sold  in 
a  proceeding  for  partition,  because  it  could  not  be  divided. 
The  first  husband  of  the  female  appellant  died,  the  owner  in 
fee  simple  of  the  land,  leaving  her,  his  widow,  and  also  the 
appellees,  two  children,  surviving  him.  She  married  again 
to  her  co-appellant,  before  the  commencement  of  the  pro- 
ceeding in  partition.  The  court  in  ordering  the  sale  directed 
that  one-third  of  the  proceeds  of  the  sale  of  the  land  be  paid 
to  her  unconditionally,  but  when  the  sale  was  reported, 
amended  the  order  so  as  to  require  the  commissioner  to 
invest  the  one-third  of  said  proceeds  claimed  by  her  under 
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the  order  of  the  court,  in  such  manner  as  to  secure  to  her 
the  interest  thereof  during  her  coverture  with  her  co-appel- 
lant, the  return  of  the  principal  thereof  to  her  in  the  event 
she  should  survive  her  present  husband,  and  the  payment 
of  the  principal  to  the  children  of  the  deceased,  if  she  should 
die  while  the  wife  of  her  co-appellant 

The  question  turns  on  the  construction  to  be  given  to  sec. 
18,  1  G.  &  H.  294,  which  reads  as  follows:  "If  a  widow 
shall  marry  a  second  or  any  subsequent  time,  holding  real 
estate  in  virtue  of  any  previous  marriage,  such  widow  may 
not,  during  such  marriage,  with  or  without  the  assent  of  her 
husband,  alienate  such  real  estate,  and  if,  during  such  mar- 
riage, such  widow  shall  die,  such  real  estate  shall  go  to  her 
children  by  the  marriage  in  virtue  of  which  such  real  estate 
came  to  her,  if  any  there  be." 

In  FhWpot  V.  Webh,  20  Ind.  509,  it  was  held,  that  the 
widow  took  one-third  of  the  real  estate  of  her  deceased  hus- 
band in  such  case,  that  her  subsequent  marriage  did  not 
divest  her  title,  and  that  at  her  death  it  descended  to  her 
heirs,  and  was  liable  to  be  sold  for  debts  contracted  by  her. 

In  Jackson  v.  Finchy  27  Ind.  316,  in  which  reference  is 
made  to  Barnes  v.  Allen,  25  Ind.  222,  it  was  held,  that  sec. 
18  only  suspended  the  w^ife's  power  of  alienation  during  the 
marriage  with  the  second  or  subsequent  husband,  the  fee 
simple  being  in  her  by  virtue  of  sec.  17. 

In  Finch  v.  Jackson,  30  Ind.  387,  it  was  held  that  sec.  18 
created  only  a  personal  disability  in  the  wife  to  alienate 
during  the  subsequent  marriage,  and  that  it  did  not  prevent 
the  court  from  ordering  a  sale  of  the  real  estate  in  a  pro- 
<5ee*ding  for  partition,  when  a  division  of  the  land  could  not 
be  made.  It  was  added  in  the  opinion  as  follows :  "  The 
right  of  the  late  widow,  during  her  subsequent  marriage,  is 
-suspended,  as  to  her  power  of  alienation,  but  not  the  power 
of  the  court  to  direct  a  sale  in  a  suit  for  partition,  and  make 
5uch  an  investment  of  the  proceeds  as  will  secure  the  prin- 
cipal to  her,  upon  her  surviving  her  husband,  or  to  her 
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children,  upon  her  death."  See,  also,  Murphy  v.  Henry y  35 
Ind.  442,  and  cases  there  cited. 

The  legislature  may  be  presumed  to  have  foreseen  that  in 
some  cases  the  land  in  which  the  wife  thus»owned  a  third  in 
fee,  derived  from  her  former  husband,  would  be  sold  in  a  pro- 
ceeding for  partition,  and  yet  they  made  no  provision  for 
such  a  case.  The  disability  of  the  wife  is  not  by  statute  car- 
ried on  and  applied  to  the  proceeds  of  the  real  estate,  when 
it  has  been  sold.  The  language  of  the  opinion  in  Finch  v. 
Jackmn^  »upra,  with  reference  to  investing  the  proceeds  of 
the  sale  of  the  land,  seems  not  to  have  been  called  for  in  the 
decision  of  the  question  involved  in  that  case.  The  only 
question  in  that  case  was  whether  the  court  could  order  the 
sale  of  the  lands  or  not. 

We  are  of  the  opinion  that  the  first  order  made  by  the 
court  in  this  case  was  correct,  and  that  the  court  committed 
an  error  in  modifying  or  changing  the  same. 

The  judgment  is  reversed,  as  to  the  order  directing  an 
investment  of  the  money,  with  costs,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


Piper  t?.  May  et  al. 


Married  Woman. — Ifeai  Estate  Held  in  Virtue  of  Previous  Marriage. — 
Removal  of  Disability  to  Alienate, — The  statutory  disability  of  a  married 
woman  to  alienate  real  estate  held  by  her  in  virtue  of  a  previous  znar« 
riage  is  removed  by  her  divorce  or  the  death  of  her  husband. 

From  the  Carroll  Circuit  Court. 

A,  H.  Evans,  for  appellant. 

L.  B,  Sims  and  /.  H.  Stewart,  for  appellees. 

Downey,  J. — Suit  for  partition  of  land  by  the  appellant, 
who  was  the  widow  of  Philip  May,  deceased,  against  the 
appellees,  children  of  said  deceased.     The  deceased  owned 
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eighty-eight  and  three-tenths  acres  of  land,  which  at  his 
death  descended  to  the  widow  and  children.  They  after- 
wards purchased  thirty  acres  more  of  land,  she  paying  one- 
third  of  the  price,  and  the  children,  by  their  guardian,  two- 
thirds  thereof.  The  widow,  in  March,  1870,  intermarried 
with  Piper.  Afterwards,  in  April,  1872,  this  action  was 
commenced.  It  was  found  and  reported  by  the  commis- 
sioners appointed  that  the  land  could  not  be  divided,  and  it 
was  ordered  to  be  sold.  On  the  15th  day  of  Januarj^,  1874, 
the  court  ordered  one-third  of  the  purcha^-money  to  be 
paid  to  the  appellant  on  her  giving  bond  in  double  the 
amount  thereof,  conditioned,  etc.,  as  to  the  one-third  of  the 
proceeds  of  the  tract  containing  eighty-eight  and  three- 
tenths  acres.  The  money  not  having  been  distributed  under 
this  order,  the  appellant,  at  the  June  term,  1874,  represented 
to  the  court  that  previously,  on  the  10th  day  of  June,  1874, 
Piper  had  obtained  a  divorce  from  her  in  the  State  of  Illi- 
nois, and  asked  the  court  to  set  aside  the  former  order 
requiring  her  to  execute  such  bond,  and  order  the  one-third 
of  all  said  money  paid  to  her  unconditionally.  This  the 
court  refused  to  do,  and  of  this  ruling  of  the  court  the  appel- 
lant complains. 

"We  are  of  the  opinion  that  the  court  should  have  made 
the  order  as  requested.  If  the  court  committed  no  error  in 
making  the  order  requiring  the  appellant  to  give  bond, 
which  we  do  not  decide,  {Small  v.  Roberta,  anie,  p.  281),  after 
the  termination  of  her  coverture  by  di\'orce,  the  order  should 
have  been  set  aside  or  modified  as  asked.  The  statute 
creates  in  the  wife  a  disability  to  alienate  during  the  second  or 
other  coverture,  but  no  longer.  The  death  of,  or  a  divorce 
from,  the  second  or  other  husband  removes  the  disability, 
and  places  the  woman  in  the  same  position  as  if  she  had  not 
again  married. 

The  judgment  is  reversed,  with  costs,  and  the  cuujk.' 
remanded  for  further  proceedings  in  accordance  with  this 
opinion, 


IsOVEMBEK  TERM,  1875.  285 

.The  Ohio  and  Mississippi  Railway  Co.  v.  Rowland. 


The  Ohio  and  Mississippi  Railway  Co.  r.  Rowland. 

Practice.— £rr.^^«. — Objection  to  Question  Asked  Witness, — To  make  avail- 
aible  in  the  Sapreme  Court  an  exception  taken  to  a  ruling  sustaining  an 
objection  to  a  question  asked  uf  a  witness,  it  must  be  shown,  not  only 
what  was  the  ground  6f  objection  to  the  question,  but,  also,  what  was 
the  evidence  which  it  was  proposed  to  elicit  by  it. 

%k}a»— Written  Instructions  to  Jury, — When,  at  the  request  of  a  party,  the 
instructions  to  the  jury  have  been  reduced  to  writing,  and  so  given  to 
the  jury,  and,  after  the  retirement  of  the  jury  to  consider  of  their  verdict, 
they  are  again  brought  into  court,  and  the  instructions  are  again  read,  it 
is  error  to  give  any  verbal  explanations  with  them. 

From  the  Jennings  Circuit  Court. 

r.  Gaday  and  W,  D.  Ward,  for  appellant. 

BiDDLE,  C.  J. — Suit  by  the  appellee  against  the  appellant, 
for  killing  a  mare  with  a  locomotive,  on  a  railroad  track, 
where  it  was  not  fenced. 

The  complaint  is  sufficient. 

Answer,  general  denial.  Trial  by  jury,  verdict  for  appel- 
lee. Motion  for  a  new  trial  overruled.  Exception,  Judg- 
ment.   Appeal. 

During  the  trial,  after  the  appellee  had  closed  his  evidence 
in  chief,  and  after  the  appellant  had  introduced  evidence 
tending  to  show  that,  at  the  place  where  the  mare  was  alleged 
to  have  been  killed,  the  railroad  company  was  not  bound  to 
fence  its  track,  the  witness,  Clark,  was  asked  the  follow- 
ing queation :  '^  State  how,  if  such  is  possible,  the  railroad 
track  from  the  alley  at  the  west  end  of  Holton  to  the  saw- 
mill could  be  fenced,  without  injury  to  the  business  and 
interests  of  the  railroad  company,  and  without  inconvenience 
to  the  public.^' 

To  this  question  the  appellee  objected,  because  it  was  irrel- 
evant and  immaterial,  and  because  it  was  calling  for  the 
opinion  of  the  witness.  The  court  sustained  the  objection. 
The  exception  to  this  ruling  is  not  available;  it  does  not 
show  what  fiujts  the  appellant  offered  to  prove  by  the  wit- 
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ness.  To  make  such  an  exception  available  in  this  court,  it 
must  be  shown,  not  only  what  the  ground  of  objection  to  tiie 
question  was,  but  also  what  was  the  evidence  which  was  pro- 
posed to  be  elicited  by  it.     Adams  v.  Cosbyy  48  Ind.  153. 

Upon  request  of  appellant,  the  instructions  were  reduced 
to  writing,  and  given  to  the  jury  substantially  as  written; 
but  after  the  jury  had  retired  to  consider  the  case,  and 
been  out  "  some  hours,"  failing  to  agree,  they  were  brought 
into  court,  and  the  instructions,  as  written,  again  read  to 
them,  "with  some  verbal  explanations" — all  of  which  was 
done  over  the  objections  and  exceptions  of  the  appellant. 

This  is  error,  as  to  the  manner  of  giving  the  instructions. 
The  practice  has  been  settled  otherwise.  Townsend  v.  Doey 
8  Blackf.  328;  McCJlay  v.  The  State,  1  Ind.  385;  Heaston 
V.  The  Cineinnatij  etc.,  R.  R.  Co.,  16  Ind.  275;  Lung\. 
Deal,  16  Ind.  349;  Gray  w  Stivers,  38  Ind.  197;  Meredith 
V.  Crawford,  34  Ind.  399. 

The  evidence  is  before  us.  Its  insufficiency  to  support 
the  verdict  was  assigned  as  one  of  the  causes  for  a  new  trial 
below,  and  is  urged  upon  us  here. 

There  was  evidence  strongly  tending  to  prove,  from  the 
location  of  a  saw-mill,  wood-yard,  lumber-yard,  stock-yard, 
hay-press,  depot,  alley  and  railroad  switch,  relative  to  the 
point  where  it  was  alleged  the  mare  was  killed,  that,  at  that 
place,  the  railroad  >v{is  not  bound  to  fence  its  track  —  so 
strongly,  indeed,  that,  we  think,  uncontradicted  as  it  was,  it 
proved  the  fiict.  There  was  no  evidence,  whatever,  against 
it.  We  do  not  regard  the  question  as  one  of  the  weight  or 
conflict  of  evidence,  because,  as  to  this  point,  there  was  no 
evidence  on  behalf  of  the  appellee.  For  this  cause,  also, 
we  are  of  the  opinion  that  a  new  trial  ought  to  have  been 
granted. 

The  judgment  is  reversed,  with  costs;  cause  remanded^ 
with  instructions  to  sustain  the  motion  for  a  new  trial,  and 
for  further  proceedings. 
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The  State,  ex  rel.Wade,  v.  Joest  et  al. 

Supreme  Court. — Evidence, — Pivof  of  Age, — Where  the  question  in  dis- 
pute was  whether  or  not,  at  the  time  when  a  certain  payment  was  made 
by  the  defendant  to  the  plaintiff,  the  latter  was  twenty-one  years  old,  as 
the  defendant  claimed  and  the  plaintiff  denied,  and  the  verdict  was  for 
the  defendant,  the  Supreme  Court  refused  to  interfere  upon  the  evidence^ 
that  in  favor  of  the  affirmative  being  the  testimony  of  the  defendant  and 
two  others,  that  at  the  time  of  the  payment  the  plaintiff  stated  that  he 
was  of  that  age,  and  the  testimony  of  another  witness  that  before  the 
time  of  said  payment  the  plaintiff  stated  that  he  was  of  age  to  said  wit- 
ness; and  the  evidence  to  the  contrary  being  the  testimony  of  the  plain- 
tiff and  a  family  record  stating  the  date  of  his  birth,  which,  it  was  shown, 
was  not  made  at  the  time  of  the  event,  or  by  a  member  of  the  family, 
but  by  a  stranger,  at  the  procurement  of  the  plaintiff's  father,  when  the 
plaintiff  was  "very  small.'* 

From  the  Posey  Circuit  Court. 
A,  P,  Ilovey  and  G.  V.  Menzies,  for  appellant. 
/.  <fc  H.  C.  Pitcher,  E,  31,  Spencer  and  W.  Loudon^  for 
appellees. 

Dowxey,  J. — This  was  an  action  by  the  appellant  against 
the  appellees,  on  the  bond  of  Joest,  as  administrator  of  the 
estate  of  one  Rhodes  Rogers,  deceased,  the  relatrix  being 
one  of  the  heirs  of  the  deceased,  and  the  defendants,  other 
than  Joest,  being  the  sureties  on  the  bond.  It  is  alleged  in 
the  complaint  that,  on  the  final  settlement  of  the  estate,  twelve 
hundred  and  seventy-five  dollars  were  ordered  to  be  paid  to 
the  relatrix  as  her  distributive  share ;  that  she  had  demanded 
payment  thereof,  whiefc  had  been  refused,  etc. 

Answer,  alleging  payment,  setting  out  amounts  and  dates. 
Reply: 

1.  That  the  relatrix  was  an  infant  when  the  payments 
were  made. 

2.  The  same,  with  the  additional  averment  that  the 
amounts  were  not  for  any  necessaries  suitable  to  her  condi- 
tion in  life. 

The  issues  were  tried  before  a  jury,  and  there  was  a  ver- 
dict for  the  defendant.  Motion  by  the  plaintiff*  for  a  new 
trial  for  the  reasons  following : 
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1.  The  verdict  is  contrary  to  law. 

2.  The  verdict  is  contrary  to  the  law  and  the  evidence. 

3.  The  verdict  is  contrary  to  the  instructions  of  the  court 
under  the  law  and  the  evidence. 

This  motion  was  overruled,  and  there  was  final  judgment 
for  the  defendant.  This  is  the  same  litigation  as  that  in  The 
State,  ex  rel.  Wade,  v.  Joest,  46  Ind.  233;  and  see,  also,  the  case 
next  succeeding  that. 

The  only  ground  relied  upon  for  a  reversal  of  the  judg- 
ment now  is,  that  the  evidence  was  not  sufficient  to  justify 
the  verdict.  The  question  is  whether  or  not  the  evidence 
shows  that  the  relatrix  was  twenty-one  years  of  age  when 
the  payments  were  made  to  her.  While  we  concede  that 
there  is  ground  for  a  difference  of  opinion,  we  think  we 
ought  not  to  disturb  the  judgment.  The  defendant  and  two 
other  witnesses  testified,  that  when  the  first  payment  was 
made  to  the  relatrix,  she  stated  that  she  was  twenty-one  years 
of  age.  Another  witnes-  for  the  defendant  stated  that  the 
relatrix  stated  to  her  that  she  was  of  age  at  a  date  prior  to 
the  making  of  the  first  payment,  and  would  not  have  to 
have  a  guardian.  In  opposition  to  this  >yas  the  testimony 
of  the  relatrix  and  a  family  record  containing  the  date  of 
her  birth,  which,  however,  was  not  made  contemporaneously 
with  the  events  recorded,  nor  by  any  member  of  the  fiimily. 
The  relatrix  testified  as  follows  as  to  this: 

"  My  father  got  a  school  teacher  to  make  out  the  record  of 
the  births,  many  years  ago,  when  I  wgs  very  small." 

It  is  not  denied  that  payment  was  made  to  the  relatrix. 

The  judgment  is  affirmed,  with  costs. 


Hampton  v.  Warren. 


TLEADiiiG.—/unsdution.-^/us/u:f  of  the  Peace, — A  judgment  rendered  by  a 
justice  of  the  peace  of  one  township  against  a  sole  defendant,  who  is  a  res- 
ident of  another  township,  where  there  is  a  justice,  there  being  no  legal 
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reason  tliat  the  action  could  not  be  brought  in  such  other  township,  is 
void ;  and  to  an  action  on  such  judgment  against  said  defendant  in  the 
township  of  his  residence,  the  recovery  of  said  judgment  and  the  res- 
idence of  defendant,  as  aforesaid,  are  facts  to  be  pleaded  in  bar,  and  not 
in  abatement. 
Same. — Amendment, — Appeal  from  Justice  of  the  Peace, — Under  section  67,  2 
G.  &  H.  596,  the  circuit  court,  on  appeal  from  a  justice  of  the  peace,  may, 
on  proper  terms,  allow  an  amendment  of  the  cause  of  action  by  adding  a 
new  paragraph  to  the  complaint. 

From  the  Randolph  Circuit  Court. 

A,  Jaqaa  and  /.  P.  Oray^  for  appellant. 

E,  i.  Watson  and  L.  J.  Monks,  for  appellee. 

Downey,  J. — Passing  over  some  questions  made,  which 
do  not  concern  the  merits  of  this  case,  the  fects  essential  to 
be  stated  are  these. 

The  appellee,  as  assignee  of  the  payees,  sued  the  appellant, 
the  maker,  on  a  promissory  note,  before  one  Woodbury,  a 
justice  of  the  peace  of  the  township  of  Wayne,  in  Randolph 
county,  and  on  the  20th  day  of  December,  1873,  had  judg- 
ment in  his  fevor  by  default,  the  defendant  being,  at  that 
time,  a  resident  of  Jackson  township,  in  that  county,  there 
being  justices  of  the  peace  in  that  township  competent  to  act 
in  the  case,  and  no  legal  reason  why  the  action  should  not 
have  been  commenced  in  that  township. 

Afterwards,  apprehending  that  his  judgment  before  Wood- 
bury was  invalid,  the  appellee  sued  the  appellant  before 
one  Simmons,  a  justice  of  the  peace  of  Jackson  township, 
wherein  the  defendant  resided,  making  a  transcript  of  the 
judgment,  etc.,  before  Woodbury,  which  set  out  a  copy  of 
the  note,  his  cause  of  action ;  and  on  the  2d  day  of  February, 
1874,  judgment  was  again  rendered  for  the  appellee  by 
de&ult. 

Justice  Simmons,  in  his  judgment,  says: 

"It  appearing  that  the  defendant,  having  executed  his  prom- 
issory note,  on  August  9th,  1872,  due  fourteen  months  after 
date,  with  ten  per  cent,  interest  until  paid,  to  the  plaintiff, 
Vol.  LI. —19 
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and  it  appearing  that  said  note  is  wholly  unpaid^  it  is  there- 
fore considered  by  me  that  the  plaintiff  ought  to  recover  of 
the  defendant  his  demand  of  one  hundred  and  twenty-five 
dollars  and  interest  on  said  amount;  and  the  court  assesses 
said  defendant  the  sum  of  one  hundred  and  forty-three  dol- 
lars and  fifty  cents,  with  interest  at  six  per  cent,  per  annum 
until  paid,  and  all  costs  accrued,*^  etc. 

From  this  judgment  the  defendant  appealed  to  the  circuit 
court.  In  that  court,  on  motion  and  on  payment  of  all 
costs,  except  the  costs  of  the  summons  and  service,  the 
plaintiff  was  allowed  to  amend  his  cause  of  action,  which  he 
did  by  filing  a  complaint  with  a  paragraph  on  the  note  and 
another  on  the  judgment  of  Woodbury. 

The  defendant  pleaded  in  abatement,  that  this  action  was 
not  commenced  by  a  capias  ad  respoTidendum,  and  was  not  a 
suit  for  trespass  to  real  or  personal  property,  and  that  at  the 
time  of  the  commencement  of  the  cause  before  Woodbury, 
where  judgment  by  default  was  first  rendered  against  this 
defendant,  said  Woodbury,  as  such  justice  of  the  peace,  had 
no  jurisdiction  of  the  person  of  the  defendant,  for  the  reason 
that  the  defendant,  was  not  a  resident  of  Wayne  township, 
but  was  a  resident  of  Jackson  township,  where  there  was  a 
justice  of  the  peace  competent  to  act;  that  afterwards  the 
plaintiff  recovered  a  judgment  by  default,  upon  a  transcript 
of  said  judgment,  before  one  Simmons,  a  justice  of  the  peace 
of  Jackson  township,  etc.,  from  which  this  appeal  was  taken; 
that  the  note  declared  on  in  the  first  paragraph  of  the 
amended  complaint  is  the  original  note  on  which  the  plain- 
tiff recovered  judgment  before  Woodbury,  and  that  the  tran- 
script of  a  judgment  declared  on  in  the  second  paragraph  of 
amended  complaint  is  the  same  judgment  unlawfully  ren- 
dered by  Woodbury.     Wherefore,  etc. 

This  answer  was,  on  motion  of  the  plaintiff,  struck  out. 

The  defendant  then  pleaded  substantially  the  same  matter 
in  a  second  answer  in  abatement,  which,  on  motion  of  the 
plaintiff,  was  also  struck  out. 

The  defendant  then  moved  the  court  to  strike  out  the  first 


NOVEMBER  TERM,  1875.  291 

Hampton  v,  Warren. 

paragraph  of  the  amended  complaint^  which  motion  was  over- 
ruled. 
The  defendant  answered  in  bar  in  three  paragraphs: 

1.  A  general  denial. 

2.  That  the  note  sued  on  and  another  for  the  same  amount 
were  given  to  the  payees  for  a  threshing-machine^  and  that 
the  payees  agreed  that  they  would  not  again  engage  in  the 
business  of  threshing  in  that  neighborhood  for  two  years, 
they  having  theretofore  been  engaged  in  threshing  with  said 
machine,  and  that  they  violated  the  contract,  to  the  damage 
of  the  defendant  three  hundred  dollars. 

3.  Substantially  the  same  as  the  second. 

Reply  in  denial  of  the  second  and  third  paragraphs  of  the 
answer. 

Trial  by  a  jury,  and  verdict  for  the  plaintiff.  Motion  for 
a  new  trial  overruled,  and  final  judgment. 

'  Several  errors  are  alleged,  but  we  need  not  set  them  out 
specially.  We  will  dispose  of  the  cause  upon  the  questions 
made  and  argued  in  the  brief  of  counsel  for  appellant: 

1.  That  the  court  erred  in  allowing  the  plaintiff  to  amend 
his  complaint  in  the  circuit  court  by  adding  a  paragraph  on 
the  promissory  note.  It  is  urged  that,  as  the  action  was  on  the 
transcript  of  the  judgment  of  Justice  Woodbury,  the  circuit 
court,  on  appeal,  could  only  allow  an  amendment  of  the 
claim  as  predicated  upon  the  transcript,  and  could  not  allow 
a  paragraph  to  be  filed  based  on  the  note. 

The  statute  authorizes  the  circuit  court,  on  appeal  from  a 
justice  of  the  peace,  to  allow  amendments  of  the  pleadings  on 
such  terms,  as  to  costs  and  continuances,  as  the  court  may 
order.    2  G.  &  H.  596,  sec.  67. 

The  terms  imposed  in  this  case  were  the  payment  of  all 
costs  that  had  accrued  in  the  case,  except  for  the  summons 
and  the  service  thereof. 

We  think  the  court  may  allow  an  amendment,  on  proper 
terms,  by  adding  a  new  paragraph  to  the  complaint.  Under 
this  statute,  amendments  in  substance,  as  well  as  in  form, 
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may  be  allowed.  Murray  v.  Fryy  6  Ind,  371;  Mdxamw. 
Wood,  4  Blackf.  297. 

It  is  evident,  also^  that  Justice  Simmons  rendered  his  judg- 
ment on  the  note,  and  that  he  did  not  base  it  on  the  judg- 
ment of  Justice  Woodbury.  The  language  of  the  judgment 
quoted  by  us  shows  this  very  clearly. 

2.  It  is  urged  that  there  was  error  in  striking  out  the 
answers  in  abatement.  We  do  not  think  so.  The  answers 
sought  to  abate  an  action  which  had  already  been  disposed  of 
by  the  rendition  of  a  final  judgment.  If  the  judgment  of 
Justice  Woodbury  was  void,  as  we  think  it  was,  that  ques- 
tion could  not  be  raised^  in  an  action  on  the  judgment,  by 
an  answer  in  abatement.  It  was  clearly  matter  in  bar,  not 
only  defeating  the  present  action,  but  any  action  which  might 
be  brought  upon  the  judgment. 

We  are  satisfied  that,  so  fiir  as  the  points  made  are  con- 
cerned, there  was  no  error  of  which  the  appellant  could 
complain. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


51     292 

liLJZ?  Cakter  et  la.  v.  Lee. 

Administrator.— .Sii^  of  Land  by  Heirs  to  Adrntmstrator,--  Tenant.  —Where 
real  estate  of  a  decedent  has  been  sold  and  conveyed  by  the  heirs  to  the 
administrator,  such  purchaser  may  recover  possession  from  the  decedent's 
tenant  who  is  not  a  creditor  of  the  estate  or  an  heir,  the  purchaser  hav- 
ing given  the  proper  notice  to  quit,  although  claims  of  creditors  may 
have  been  allowed  against  the  estate  to  an  amount  greater  than  the  per- 
sonal assets. 

From  the  Bartholomew  Circuit  Court. 

jf2.  Hill  and  8,  Stansifer,  for  appellants. 

F.  T.  Hord,  for  appellee. 

WoBDEN,  J. — This  was  an  action  by  the  appellee  against 
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the  appellants  and  one  Allen  Carter,  to  recover  possession 
of  certain  real  estate.  Issue,  trial  by  jury,  verdict  and 
judgment  in  favor  of  the  plaintiff  as  against  Thomas  Carter 
and  Fisher,  and  in  favor  of  the  defendant  Allen  Carter. 
Thomas  Carter  and  Fisher  appeal. 

The  following  are  the  facts  in  the  case  as  gathered  from 
the  record : 

George  Cline  died,  seized  in  fee  of  the  premises,  and  after 
his  death  his  heirs  conveyed  the  property  to  the  plaintiff  in 
fee.  At  the  time  of  Cline^s  death,  the  property  was  in  pos- 
session of  the  defendants  Thomas  Carter  and  Fisher,  as  ten- 
ants of  Cline  from  year  to  year.  Before  the  commencement 
of  this  action,  the  plaintiff  had  put  an  end  to  the  tenancy  by 
a  proper  notice  to  quit. 

The  plaintiff  was  the  administrator  of  the  estate  of  George 
Cline  at  the  time  he  took  the  conveyance  from  his  heirs. 
The  personal  assets  of  the  estate  amounted  to  only  about  six 
hundred  dollars,  while  Allen  Carter  had  a  claim  allowed 
against  it  amounting  to  nearly  ten  times  that  amount. 

If  on  these  fects  the  plaintiff  was  entitled  to  recover  as 
against  Thomas  Carter  and  Fisher,  the  judgment  below  was 
correct.  We  are  of  opinion  that  on  the  facts  the  plaintiff 
was  entitled  to  recover.  The  land,  on  the  death  of  Cline, 
descended  to  his  heirs,  and  they  could  convey  it,  subject  to 
the  payment  of  debts.  The  purchase  by  the  plaintiff,  while 
he  was  administrator,  from  the  heirs,  may  have  been  void- 
able, but  we  do  not  decide  that  it  was  so.  He  took  the 
land,  however,  subject  to  the  claims  of  the  creditors  of  the 
estate.  The  purchase  was  clearly  not  void,  if  voidable. 
Had  the  debts  all  been  paid,  or  should  they  yet  be  paid,  we 
see  no  reason  why  the  sale  should  not  stand,  in  the  absence 
of  any  actual  fraud,  which  is  not  shown. 

If  the  sale  was  voidable,  it  could  only  be  avoided  by  par- 
ties interested,  heirs  or  creditors.  The  appellants  were 
neither,  and  it  does  not  lie  with  them  to  interpose  objections 
to  the  sale.  In  Rice  v.  Cleghorn,  21  Ind.  80,  89,  the  court 
said:  "The  purchase  by -a  trustee  of  trust  property  is  not 
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void,  but  may  be  avoided  by  the  cestui  que  trust,  within  a 
reasonable  time,  in  a  direct  proceeding  for  the  purpose;  but 
such  avoidance  cannot  be  effected  at  the  suit  of  a  third  per- 
son. Shaw  V.  Sunfl,  1  Ind.  565;  Doe  v.  Harvey,  3  Ind. 
104;  Hawkins  v.  Ragan,  20  Ind.  193;  Jackson  v.  VanDalf- 
sen,  5  Johns.  43." 

The  judgment  is  affirmed,  with  costs. 


Crickmore  et  ux.  v.  BRkcKENRiDGE  et  al. 

Married  Woman. — CAat^e  on  Separate  Property, — In  an  action  to  chaige 
the  separate  real  estate  of  a  married  woman  for  materials  furnished  and 
work  done  in  the  erection  of  a  dwelling-house  thereon,  the  complaint 
alleged,  as  to  the  making  of  the  contract,  that  the  wife  had  constituted 
her  husband  her  agent  to  purchase  materials  and  employ  workmen  to 
build  said  house;  that  the  contract  was  made  with  the  plaintiff  by 
the  husband  as  such  agent ;  and  that  when  the  plaintifF  furnished  said 
materials  and  performed  said  work,  he  did  not  know  that  said  real  estate 
was  the  property  of  the  wife  and  that  the  husband  was  acting  as  her 
agent,  but  he  furnished  said  materials  and  did  said  work  at  the  request 
of  the  husband,  and  charged  the  same  to  him,  and  afterwards  learned 
that  she  was  the  owner  and  that  he  was  acting  as  her  agent. 

Hcld^  that  the  complaint  did  not  show  that  the  wife,  either  in  person  or  by 
agent,  so  contracted  with  reference  to  her  separate  estate  as  to  make  the 
same  liable  for  the  alleged  indebtedness. 

Same. — Suitableness  of  House  Erected. — In  such  an  action,  it  should  be  shown 
that  the  house  built  was  necessary  and  proper  to  the  full  enjoyment  of 
the  separate  real  estate  of  the  wife ;  and  it  is  not  sufficient  to  show  that 
it  was  necessary  and  proper  to  the  use  and  enjoyment  of  said  real  estate 
by  the  owner  that  a  house  should  be  built  thereon,  that  the  plaintiff 
furnished  materials  and  performed  labor  in  the  erection  of  a  house 
thereon,  and  that  such  materials  and  labor  were  necessary  and  proper  for 
the  erection  of  such  a  house  as  was  built. 

From  the  Henry  Circuit  Court. 

Chambers  &  Saint  and  Brown  &  Brown,  for  appellants. 

Forkner  &  Bundy,  for  appellees. 

Downey,  J. — Suit  by  the  appellees  against  the  appel- 
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lants,  who  are  husband  and  wife,  to  enforce  payment  for  cer- 
tain building  materials  and  labor  furnished  by  the  appellees 
in  the  erection  of  a  dwelling-house  on  real  estate  of  the 
female  appellant.  It  is  alleged  in  the  first  paragraph  of  the 
complaint,  that  on  the  10th  day  of  June,  1872,  Mary  A. 
Crickmore  was,  and  that  she  still  is,  the  owner  in  fee  simple, 
as  her  sole  and  separate  property,  of  certain  described  real 
estate,  in  Knightstown,  consisting  of  part  of  a  town  lot,  etc.; 
that  the  lot  was  vacant,  and  only  fit  for  the  erection  thereon 
of  a  dwelling-house,  without  which  it  would  yield  no  income; 
that  appellants  then  owned  no  dwelling-house;  that  the 
improvement  of  said  lot  by  building  thereon  a  dwelling- 
house  was  necessary  to  the  enjoyment  of  said  property  by 
said  Mary  A.  Crickmore,  and  necessary  to  furnish  and  secure 
for  her  a  house  and  a  place  of  dwelling,  her  husband  being 
at  that  time  insolvent  and  unable  to  provide  a  home  for  her; 
that  said  Mary  A.,  prior  to  the  10th  day  of  June,  1872,  con- 
stituted and  appointed  her  said  husband,  Charles  B.  Crick- 
more, her  agent  to  purchase  materials  and  employ  workmen 
to  build  and  construct  for  her  on  said  lot  a  dwelling-house ; 
that,  in  pursuance  of  said  employment,  the  said  Crickmore,  as 
her  agent,  bought  a  large  amount  of  materials  of  different 
persons,  and  employed  divers  mechanics  and  laborers  in  and 
about  the  construction  of  a  valuable  dwelling-house  on  said 
lot,  and  with  the  same  built  and  constructed  on  said  lot  a 
dwelling-house,  new  in  all  its  parts,  of  the  value  of  three 
thousand  dollars,  exclusive  of  the  lot  on  which  it  stands; 
that  said  Mary  A.,  by  her  said  agent,  while  acting  as  such, 
bought  of  the  plaintiflfe,  for  and  on  her  account,  a  large 
amount  of  tin  and  other  materials  necessary  to  be  used  in  the 
building  and  roofing  of  said  house,  and  employed  them  to 
put  the  same  on,  a  bill  of  particulars  of  which  is  filed ;  that 
the  whole  amount  of  said  materials  and  work  is  one  hundred 
and  eleven  dollars  and  nineteen  cents;  that  they  were,  and 
are,  actual  betterments  to  said  property  to  that  amount,  and 
were  then,  and  are  yet,  absolutely  necessary  to  the  enjoy- 
ment of  said  property  by  the  said  Mary  A.     It  is  further 
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alleged  that  when  the  plaintifis  furnished  said  materials  and 
labor^  as  aforesaid,  they  did  not  know  that  said  lot  was  the 
property  of  said  Mary  A.,  and  that  the  said  Charles  B.  was 
acting  as  her  agent,  but  furnished  said  materials  and  labor  at 
the  request  of  said  Charles,  and  charged  the  same  to  him ; 
that  they  have,  very  recently,  discovered  that  she  was  the 
owner  thereof,  and  that  he  was  acting  as  her  agent  as  afore- 
said. Wherefore,  and  by  reason  of  all  the  foregoing,  the 
plaintifis  aver  that  there  is  due  and  owing  them  from  said 
Mary  A.  Crickmore  the  sum  of  one  hundred  and  nineteen 
dollars  and  nineteen  cents,  which  is  due  and  unpaid,  and 
they  demand  judgment,  finding  the  amount  thereof;  that  the 
same  be  declared  a  lien  upon  said  lot  and  buildings  thereon 
situate ;  that  the  same  be  ordered  to  be  sold,  and  for  other 
proper  relief. 

There  was  a  second  paragraph  of  the  complaint,  but  it  was 
adjudged  bad  on  demurrer,  and  no  question  arises  as  to  that 
ruling.  The  paragraph  which  we  have  set  forth  was  held 
sufficient,  on  demurrer  thereto  by  Mary  A.  Crickmore,  and 
to  that  ruling  therp  was  an  exception. 

Mary  A.  Crickmore  then  answered  separately  by  a  gen- 
eral denial  of  the  first  paragraph  of  the  complaint.  Upon  a 
trial  by  a  jury,  there  was  a  verdict  for  the  plaintiffi.  A 
motion  for  a  new  trial  by  the  female  defendant  was  made,  and 
overruled,  and  there  was  final  judgment,  ordering  a  sale  of 
the  property  for  the  payment  of  the  amount  of  the  verdict 
and  the  costs.     Two  errors  are  assigned : 

1.  Overruling  the  demurrer  to  the  first  paragraph  of  the 
complaint. 

2.  Refusing  to  grant  a  new  trial. 

An  objection  urged  against  the  complaint  is,  that  it  does 
not  sufficiently  show  that  the  wife  charged  her  separate  prop- 
erty with  the  payment  of  the  indebtedness.  This  question 
has  often  been  before  this  court  since  the  enactment  of  the 
statute  on  the  subject  of  the  separate  property  of  married 
women.  In  the  following  cases  the  subject  was  under  con- 
sideration : 
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Kantromtz  v.  Prather,  31  Ind.  92 ;  Lindley  v.  Cro^y  31 
Ind.  106;  Johnson  v.  Tutewiler,  35  Ind.  353;  Black  v.  Rog- 
ers, 36  Ind.  420;  Capp  v.  Stewart,  38  Ind.  479;  Falkner  v. 
Colshear,  39  Ind.  201 ;  De  Armond  v.  Glasscock,  40  Ind.  418  ; 
Sharpe  v.  Clifford,  44  Ind.  346.  And  see,  as  having  some 
bearing  on  the  question,  Hasheagen  v.  Specker,  36  Ind.  413, 
and  Hodson  v.  Davis,  43  Ind.  258. 

These  cases  indicate  an  inclination  on  the  part  of  the 
court  to  require  cases  to  be  brought  clearly  within  the  rule 
of  liability  laid  down.  In  Black  v.  Rogers,  supra,  it  was 
held  that  the  party  asserting  such  a  claim  must  specially  set 
forth  in  his  complaint  all  the  facts  necessary  to  show  its 
validity. 

The  cases  that  we  .have  cited  recognize  and  apply  the  rule, 
substantially,  which,  according  to  the  authorities  cited  in  the 
first  named  case,  appears  to  have  prevailed  in  equity,  relating 
to  the  power  of  the  wife  over  her  separate  property. 

In  the  case  under  consideration,  the  question  is  discussed 
as  to  the  power  of  a  married  woman  to  appoint  an  agent,  and 
as  to  the  right,  in  such  case,  to  sue  an  undisclosed  principal 
when  discovered ;  but  we  do  not  deem  it  necessary  to  decide 
these  questions. 

Conceding,  without  deciding,  that  the  female  appellant 
might  appoint  an  agent,  still  we  think  the  complaint  is  insuf- 
ficient, for  the  reason  that  it  does  not  show  that  she,  either 
in  person  or  by  agent,  so  contracted  with  reference  to  her 
separate  property  as  to  make  the  same  liable  for  the  alleged 
indebtedness. 

We  are  of  the  opinion  that  the  demurrer  to  the  complaint 
should  have  been  sustained. 

Although  it  may  be  unnecessary,  we  will  examine  the 
question  made  upon  one  of  the  instructions  given,  presenting 
the  case  with  reference  to  another  of  its  features. 

Instruction  number  two,  given  by  the  court  at  the 
instance  of  the  plaintiflEs,  is  as  follows : 

"If  the  jury  find  from  the  evidence,  or  preponderance  of 
the  evidence,  that,  on  the  10th  day  of  June,  1872,  the  defend- 
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ant  Mary  A.  Crickmore  waa  the  owner  of  the  lot  mentioned 
in  the  complaint  as  her  sole  and  separate  property,  and  that 
at  that  time  she  was  the  wife  of  her  co-defendant,  Charles  B. 
Crickmore,  and  that  said  lot  was  a  suitable  one  for  dwelling 
purposes,  and  unsuitable  for  any  other  use,  and  that  it  was 
vacant,  or  had  the  ruins  of  a  building  which  had  been 
destroyed  by  fire  upon  it,  that  she  and  her  husband,  and 
neither  of  them,  had  or  owned  no  dwelling-house  suit- 
able to  live  in,  and  that  it  was  at  that  time  necessary  to  a 
full  and  complete  enjoyment  of  said  lot  by  her  that  a  dwell- 
ing-house should  be  constructed  thereon,  and  that  she,  on 
that  day  or  prior  thereto,  while  she  owned  said  lot,  consti- 
tuted her  husband,  Charles  B.  Crickmore,  her  agent  to  pur- 
chase materials  for  the  construction  of  a  dwelling-house  upon 
said  lot,  and  to  employ  mechanics  and  laborers  to  build  and 
construct  the  same  for  her  and  in  her  stead,  and  that  said 
Charles  B.  Crickmore,  in  pursuance  of  said  agency,  pur- 
chased of  the  plaintiffs  material,  etc.,  mentioned  in  the  com- 
plaint, and  hired  them  as  mechanics  to  put  the  same  upon 
.said  building  in  roofing  and  eave-troughs,  spouting,  etc.,  for 
the  same,  and  that  they,  in  pursuance  of  said  purchase,  ftir- 
nished  material  for  roofing,  eave-troughs,  spouting,  etc. ,  for 
said  house,  expended  labor  putting  the  same  on,  and  that 
said  roofing,  eave-troughs,  spouting  and  other  material  ftir- 
nished  under  said  purchase  by  the  plaintiffs  for  said  house 
were  suitable  for  such  a  house  as  was  being  constructed,  and 
nfecessary  to  its  proper  completion,  the  plaintiffs  would  be 
entitled  to  recover  for  the  reasonable  price  or  value  of  said 
material  furnished  and  the  labor  expended  by  them  in  put- 
ting it  on  said  building. " 

The  substance  of  this  charge  is,  that  if  the  building  of  a 
dwelling-house  on  the  lot  was  necessary  and  proper  to  its 
use  and  enjoyment  by  the  owner,  and  if  the  plaintiff  fur- 
nished the  materials  for,  and  did  the  work  on,  the  house  that 
was  built,  and  they  were  suitable  for  such  a  house  as  was 
built  and  necessary  to  its  completion,  the  plainti£&  could 
recover. 
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We  think,  under  the  rule  recognized  by  the  cases  cited, 
that  it  should  appear  that  the  house  which  was  built  was 
necessary  and  proper  to  the  full  and  complete  enjoyment  of 
the  separate  real  estate  of  the  wife.  It  is  clear  that  it  might 
be  necessary  and  proper  to  this  end  that  a  dwelling-house 
should  be  erected  on  the  real  estate,  and  yet  it  might  be 
wholly  unnecessary  and  highly  improper  to  erect  the  liouse 
which  was  built.  It  is  not  enough  that  the  materials  and 
work  furnished  by  the  plaintiff  were  necessary  and  proper 
parts  of  the  building  erected.  This  could  be  asserted  by 
every  material-man  and  workman  who  contributed  materials 
or  work  for  any  part  of  the  building.  The  part  contributed 
by  each  may  be  necessary  to  the  erection  and  completion  of 
the  whole,  and  yet  the  building  may  not  have  been  neces- 
sary, but,  on  the  contrary,  may  have  involved  an  extrava- 
gant and  ill-advised  expenditure,  or  may  have  so  encum- 
bered the  property  as  ultimately  to  cause  its  entire  loss  to 
the  wife.     We  think  the  charge  given  was  clearly  improper. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint. 


Huston  v.  Vail  et  al. 


Practice.  —  Power  of  Court  to  Compel  MaJdng  of  Affidavit,  —  Upon  proper 
application  by  a  party,  the  court  will  compel  a  refractory  person  to  make 
his  affidavit  as  to  facts  within  his  knowledge,  in  support  of  a  motion  for  a 
new  trial  assigning  such  facts  as  cause.  The  court  has  the  same  power 
to  compel  sueh  a  person's  attendance  and  to  require  him  to  make  his  affi- 
davit, as  it  has  to  compel  the  attendance  of  a  witness  and  to  require  him 
to  testify  orally. 

Samk.  —  Misconducl  of  Prevailing  Party.  —  Tampering  With  Juror,  —  Where 
facts  which  cast  upon  the  prevailing  party  suspicion  that  he  has  tam- 
pered with  a  juror  are  shown  by  affidavits  in  support  of  a  motion  for  a 
new  trial  assigning  such  misconduct  as  cause,  and  counter  affidavits  filed 
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do  not  fully  and  fairly  answer  the  charge,  the  motion  should  be  sus- 
tained. 
Same.  —  Effect  of  Misconduct  on  Verdict,  —  For  such  misconduct  of  the  pre- 
vailing party,  the  court  will  set  aside  the  verdict,  without  inquiring  as  to 
what  effect  the  misconduct  had  upon  the  verdict. 

From  the  Pulaski  Circuit  Court. 

M.  8.  Robinson,  J,  W.  Lovett,  jB.  8.  Dwiggins  and  G.  Bur- 
son,  for  appellant. 

D.  Turpie,  H,  D.  Pierce,  J.  E.  McDonald  and  J,  M.  BvJ(r 
ler,  for  appellees. 

BiDDLE,  C.  J. — William  Huston,  as  surviving  partner  of 
James  and  William  Huston,  brought  this  suit  against  John 
B.  Vail  and  Mary  A,  Vail,  to  foreclose  a  mortgage.  Sev- 
eral paragraphs  of  answer,  of  payment  and  set-off,  were  filed, 
and  a  jury  trial  had,  which  resulted  in  a  verdict  in  favor 
of  John  B.  Vail,  the  defendant  below,  for  two  hundred  and 
ninety-seven  dollars  and  thirty-seven  cents,  against  the  plain- 
tiff. Over  a  motion  for  a  new  trial,  which  was  denied,  and 
exception  taken,  judgment  was  rendered  on  the  verdict. 
Appeal. 

The  forty-ninth  cause  assigned  for  a  new  trial  was  the 
alleged  misconduct  of  John  B.  Vail,  the  prevailing  party,  as 
set  forth  in  the  following  affidavits : 

"John  W.  Lovett,  one  of  the  counsel  in  this  cause,  swears 
that  the  plaintiff  cannot,  at  the  present  term  of  this  court, 
procure  the  necessary  affidavits  in  support  of  his  motion  for 
a  new  trial,  as  claimed  by  the  plaintiff  for  misconduct  of  the 
prevailing  party  and  of  the  jury,  by  reason  of  the  undue 
influence  of  the  defendant  John  B.  Vail  and  his  attorney 
over  the  persons  whose  affidavits  are  necessary  in  support  of 
said  motion;  and,  by  reason  of  the  undue  influence  and  mis- 
conduct of  the  said  John  B.  Vail  and  his  attorney,  the  plain- 
tiff is  unable  to  procure  the  necessary  affidavits  in  support  of 
said  motion,  as  is  more  fiilly  shown  by  the  affidavit  of  Greorge 
Burson  herewith  filed.  This  affiant  further  says  that  he 
verily  believes  that  the  plaintiff,  if  allowed  time,  can  procure 
affidavits  of  competent  parties  in  support  of  his  motion  for  a 


NOVEMBER  TERM,  1875.  301 

Huston  V.  Vail  e/  a/. 

new  trial,  that  will  satisfy  this  court  that  a  new  trial  ought 
to  be  granted  in  this  cause.  He  further  says  that  this  affi- 
davit is  not  made  for  delay,  but  to  obtain  substantial  justice 
upon  the  hearing  of  said  motion  for  a  new  trial;  and  he  asks 
until  the  next  term  to  procure  said  affidavits. 

"John  W.  Lovett." 

The  affidavit  of  Burson,  filed  with  the  affidavit  of  Lovett, 
and  referred  to  therein,  is  as  follows : 

"  George  Burson,  on  his  oath,  says  that  on  the  morning  of 
April  2d,  1874,  Sebastian  Gross  was  making  a  statement, 
which  this  affiant  was  reducing  to  writing,  the  said  Sebastian 
Gross  saying  that  he  would  swear  to  the  same  when  com- 
pleted, and  make  his  affidavit  in  this  cause;  that  when  the 
:statement  had  been  partly  written,  to  wit,  as  much  therein 
as  is  contained  in  the  paper  marked  'Exhibit  A,'  hereto 
attached  and  made  a  part  of  this  affidavit,  which  said  state- 
ment this  affiant  believes  the  said  Gross  will  swear  to,  one 
G.  T.  Wickersham,  one  of  the  counsel  for  defendant,  came 
to  the  door  of  the  room  where  the  said  Sebastian  Gross  was 
making  said  statement,  and  called  him.  Gross,  therefrom, 
and,  after  talking  some  minutes  with  the  said  Gross,  went 
away  in  company  with  said  Gross;  and  this  affiant  asked 
said  Gross  to  complete  said  statement  and  subscribe  and 
swear  to  the  same,  but  said  Gross  refused,  and  still  doth 
refuse  to  complete  and  swear  to  the  same. 

"George  Burson.^^ 

"  Exhibit  A,"  referred  to  in  Burson^s  affidavit,  is  in  these 
words: 

"  Sebastian  Gross,  upon  his  oath,  swears  that  on  the  even- 
ing of  March  30th,  and  on  the  morning  of  March  31st,  1874, 
and  on  the  day  of  the  progress  of  the  trial  of  the  above  enti- 
tled cause,  John  B.  Vail,  one  of  the  defendants  in  said  cause, 
agked  and  invited,  at  the  saloon  of  this  affiant,  any  one  pres- 
ent to  take  a  drink  of  intoxicating  liquors  with  him,  the  said 
Vail;  and  there  were  then  and  there  present  two  of  the  jury- 
men, to  wit,  William  Hancock  and  some  one  of  the  others 
of  said  jurors,  whose  name  to  this  affiant  is  not  known." 
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Burson  also  made  the  following  affidavits: 

"  George  Burson,  upon  his  oath,  says  that  he  is  infonned 
and  believes  that  John  B.  Vail,  one  of  the  defendants  in  the 
above  entitled  cause,  during  the  progress  of  the  trial  and 
during  the  adjournment  of  the  court,  oflFered  to,  and  invited 
one  of  the  jurors,  to  wit,  William  Hancock,  to  take  a  drink 
of  intoxicating  liquors  with  him,  the  said  Vail,  at  the  saloon 
of  one  Sebastian  Gross,  in  the  town  of  Winamac. 

"George  Bfkson/^ 

'^  George  Burson,  upon  his  oath,  swears  that  on  the  even- 
ing of  the  30th  of  March,  1874,  and  during  the  trial  of  the 
above  cause,  and  after  the  adjournment  of  court,  viz.,  about  9} 
o^clock  p.  M.,  this  affiant,  together  with  G.  T.  Wickersham, 
went  to  the  saloon  of  one  Sebastian  Gross,  in  Winamac, 
and  found  there  one  Thomas  B.  Lane,  together  with  one 
of  the  jurymen,  one  William  Hancock;  that  while  there,  the 
said  Lane  asked  the  said  Hancock  to  have  a  dish  of  ovsters, 
when  he,  the  said  Hancock,  remarked  that  he  was  '  too  full,' 
or  ^  too  full  of  beer,'  and  that  the  said  Lane  then  remarked 
that  he  had  just  drank  five  glasses  of  beer;  that,  in  a  few 
minutes  thereafter,  some  one  came  to  the  door  of  the  saloon, 
when  Lane  immediately  got  up  and  went  to  the  door,  and 
returned,  aft«r  having  talked  to  the  person  at  the  door  a  few 
moments,  and  stated  that  the  defendant  John  B.  Vail  was 
there,  and  wanted  to  see  him,  the  said  Lane. 

"George  Burson." 

Counter  affidavits  were  filed,  by  Vail  and  Hancock,  as  fol- 
lows: 

"  John  B.  Vail,  being  duly  sworn,  upon  oath  says  that  he 
never  invited  William  Hancock  to  take  a  drink  of  intoxi- 
cating liquor  with  him  during  the  progress  of  the  trial  of 
said  cause,  at  the  saloon  of  Sebastian  Gross,  in  Winamac, 
Indiana,  or  at  any  other  place ;  and  that  he  has  been  guilty 
of  no  misconduct  toward  the  jury  in  the  said  cause,  during  the 
examination  of  the  same,  either  with  the  said  Hancock  or 
any  other  juror.  John  B.  Vail." 

"  William  Hancock,  one  of  the  jurors  in  said  cause,  being 
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duly  sworn,  upon  oath  says  that  he  is  acquainted  with  John 
B.  Vail,  one  of  the  defendants  herein.  He  further  says  that 
he  never  drank  any  intoxicating  liquor  at  the  expense  of 
said  Vail ;  that  said  Vail  never  invited  affiant  to  drink  any 
intoxicating  liquor  wnth  him  at  the  saloon  of  Sebastian  Gross, 
in  Winamac,  or  at  any  other  time  or  place,  during  the  prog- 
ress of  said  cause.  He  further  swears  that  he  drank  very 
little  during  the  progress  of  said  cause  at  any  time,  not 
enough  to  affect  his  mind  in  any  manner,  or  to  impair  his 
eajxicity  to  hear,  recollect,  and  determine  upon  the  evidence 
heard  and  the  justifications"  [instructions?]  "of  the  court 
given  in  said  cause.  William  Hancock." 

It  does  not  appear  by  the  record  that  the  court  acted 
upon  the  application  for  further  time  to  obtain  other  affida- 
vits; but  whatever  the  decision  might  have  been  as  to  that, 
the  court,  upon  proper  application  made,  would  have  com- 
pelled refractory  persons  to  make  their  affidavits  as  to  such 
facts  as  were  within  their  knowledge.  The  court  has  the 
8ame  power  over  an  affiant  to  compel  his  attendance  and 
require  him  to  make  his  affidavit,  as  it  has  to  compel  the 
attendance  of  a  witness  in  a  case,  and  require  him  to  testify 
orally.  The  power  of  a  court  cannot  be  frustrated,  nor  the 
ends  of  justice  frittered  away,  by  a  stubborn  witness  or  by 
the  misconduct  of  a  party.     Rater  v.  The  State,  49  Ind.  507. 

The  facts  stated  in  the  affidavits  throw  grave  suspicion 
on  the  prevailing  party;  and  it  does  not  seem  to  us  that 
they  have  been  fairly  and  fully  answered.  True,  Vail 
swears  that  he  has  been  guilty  of  no  misconduct  towards  the 
jury  in  said  cause,  but  this  is  simply  his  judgment  of  the 
matter,  in  a  case  where  he  is  greatly  interested.  The  law 
must  be  the  judge,  not  the  affiant.  He  should  have  stated 
facts,  without  evasion  or  equivocation,  which  are  not  capable 
of  two  meanings,  or  which  have  no  meaning  at  all.  His  state- 
ments by  no  means  preclude  the  facts  that  he  did  treat  the 
juror  Hancock,  or  cause  it  to  be  done,  or  tamper  with  him 
indirectly ;  they  simply  go  to  the  fact  that  he  never  invited 
him  to  drink  intoxicating  liquors  with  him.    This  is  no  answer 
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to  the  affidavit  of  Lovett,  nor  to  the  second  affidavit  of  Bur- 
son.  And  the  charge  against  Wickersham  for  inveigling 
Gross  away^  so  that  he  might  not  make  his  affidavit  in  the 
case,  is  not  answered  at  all.  It  is  true  that  this  occurred 
after  the  verdict  had  been  rendered,  but  the  facts  point  sig- 
nificantly to  something  beforehand,  which  Wickersham  must 
have  known;  otherwise  his  conduct  is  inexplicable. 

If  the  facts  were  not  true,  he  could  have  denied  them  by 
his  own  affidavit,  and  also  have  procured  the  affidavit  of 
Gross  to  the  same  effect.  It  seems  to  us  that  the  negations 
in  the  affidavits  of  Vail  and  Hancock  are  pregnant  with 
affirmatives.  Hancock  admits  "that  he  drank  very  little 
during  the  progress  of  the  cause ; "  and  from  his  own  words, 
as  sworn  to  by  Burson,  he  admitted,  while  in  Grosses  saloon, 
that  he  was  "too  fulP'  of  something  to  eat  oysters;  and  this 
occasion  is  not  free  from  suspicion  that  Vail  was  in  some 
way  connected  with  the  matter.  These  facts  could  have 
been  denied,  if  they  were  not  true,  by  both  Hancock  and 
Vail,  but  they  stand  uncontradicted.  And  Hancock's  affi- 
davit simply  denies  that  Vail  invited  him  to  drink,  and  that 
he  drunk  at  VaiPs  expense.  Such  statements  do  not  answer 
the  whole  charge  as  made. 

In  the  case  of  Davis  v.  The  State,  35  Ind.  496,  the  law 
touching  this  subject  is  fully  discussed.  In  that  case,  the 
bailiff  took  tWo  of  the  jurors  to  a  drinking  saloon  and  pro- 
cured for  each  of  them  "  a  drink  of  brandy,  ginger  wine, 
nutmeg  and  sugar,^'  which  one  of  the  jurors  paid  for.  This 
was  held  to  vitiate  the  verdict.  The  case  befoae  us  is  still 
stronger,  for  there  the  misconduct  was  on  the  part  of  the 
bailiff  and  two  of  the  jurors;  and  here  it  is  on  the  part  of  the 
Drevailing  party  and  one  of  his  counsel.  The  authorities 
are  not  uniform,  where  the  alleged  misconduct  is  on  the 
part  of  the  jury  or  persons  not  parties  to  the  suit,  as  to 
whether  it  must  be  further  shown  that  the  verdict  was  thereby 
affected;  but  where  the  misconduct  is  on  the  part  of  the  pre- 
vailing party,  there  is  no  conflict  in  the  authorities.  In 
such  cases,  the  court  will  set  aside  the  verdict  at  once,  without 
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any  enquiry  as  to  what  effect  the  misconduct  had  upon  the 
verdict.  It  should  be  firmly  held  by  the  courts  and  known 
to  all  litigants,  as  an  inflexible  rule  of  law,  that  no  party  to 
a  suit  can  profit  by  his  own  misconduct,  and  that  a  verdict 
rendered  under  such  circumstances  will  be  instantly  set  aside. 
In  Knight  v.  Tht  Inhahitants  of  Freeport,  13  Mass.  218,  the 
court  says,  what  we  fully  approve,  that  "we  cannot  be  too 
strict  in  guarding  trials  by  jury  from  improper  influence. 
This  strictness  is  necessary  to  give  due  confidence  to  parties 
in  the  results  of  their  causes ;  and  every  one  ought  to  know 
that  for  any,  even  the  least,  intermeddling  with  jurors,  a 
verdict  will  always  be  set  aside.'' 

We  deem  it  unnecessary  to  cite  any  other  authorities  than 
Dam9  V.  The  State^  supray  and  those  discussed  therein ;  but 
the  student  will  find  the  subject  fully  treated  in  1  Graham  & 
Waterman  on  New  Trials,  48,  53,  and  in  Hilliard  on  New 
Trials,  198,  252. 

We  think  the  court  erred  in  not  setting  aside  the  verdict 
on  account  of  the  misconduct  of  the  prevailing  party.    . 

Other  points  made  in  the  case  are  not  decided,  as  the 
right  to  a  new  trial  will  follow  the  reversal  of  the  judgment. 
They  may  not  arise  again. 

The  judgment  is  reversed,  with  costs;  cause  remanded, 
with  instructions  to  sustain  the  motion  for  a  new  trial,  and 
for  further  proceedings. 


Gillfillan  et  ux.  v.  Snow, 

Vendor  and  Purchaser — BrtacA  of  Cavmants. — Right  of  Way  of  Railroad, 
In  an  action  to  foreclose  a  mortgage  on  real  estate,  executed  to  secure  a 
promissory  note,  an  answer  alleging  that  said  note  was  given  for  pur- 
chase-money of  said  real  estate,  which  was  conveyed  by  warranty  deed. 

Vol.  LI.— 20 
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with  covenants,  etc.,  to  the  mortgagor  hy  the  mortgagee,  and  that  the 
latter  had  previously  conveyed  to  a  certain  railroad  company  a  right  of 
way  for  its  railroad  across  said  land,  but  not  showing  that  the  defendant 
had  been  evicted,  or  that  he  had  suffered  any  damage  or  inconvenience 
on  account  of  said  right  of  way,  was  bad  on  demurrer. 
Statute  of  Frauds. — Promise  to  Pay  Debt  of  Another, — A  parol  promise  to 
pay  the  debt  of  another,  if  not  paid  by  himself,  whereby  the  creditor  is 
induced  to  suffer  the  debtor  to  leave  the  State  without  paying  the  debt, 
taking  his  property  with  him,  is  within  the  statute  of  frauds. 

From  the  Clay  Circuit  Court 

TT.  ir.  Carter  and  8.  D.  Coffey ,  for  appellants. 

A.  T.  Rose  and  /.  J,  Stephenson,  for  appellee. 

Downey,  J. — ^Aetiou  by,  and  judgment  for,  the  appellee 
against  the  appellants. 

The  errors  assigned  are  the  sustaining  of  the  demurrers 
of  the  plaintiff  to  the  third  and  fourth  paragraphs  of  the  sep- 
arate answer  of  John  GillfiUan. 

The  object  of  the  action  was  to  foreclose  a  mortgage  exe- 
cuted by  the  defendants  on  certain  real  estate,  to  secure  the 
payment  of  a  promissory  note  given  by  John  GillfiUan  to  the 
plaintiff. 

It  is  alleged  in  the  third  paragraph  of  the  answer,  that  the 
note  was  given  in  consideration  of  the  land  described  in  the 
mortgage ;  that  at  the  time  of  the  execution  of  the  note  and 
mortgage,  the  plaintiff  conveyed  to  the  defendant,  by  war- 
ranty deed,  containing  full  covenants  of  warranty,  all  said 
land,  whereby  he  covenanted  to  and  with  the  defendant  that 
he  was  lawfully  seized  of  said  land  as  of  a  good,  sure  aud  per- 
fect estate  of-  inheritance,  and  had  good  and  lawful  right  to 
convey  the  same,  and  that  the  same  was  clear  and  free  from 
all  encumbrances  whatever.     A  copy  of  the  deed,  dated  Sep- 
tember 3d,  1873,  is  filed  with  the  answer;  and  the  defendant 
alleges  that  said  plaintiff  was  not  seized  of  said  land  as  of  a 
sure,  perfect  and  indefeasible  estate  of  inheritance,  and  had 
not  good  right  to  convey  the  same,  and  the  same  was  not 
clear  and  free  of  all  encumbrances  whatever;  but,  on  the 
contrary,  the  plaintiff  had  executed  to  the  Indiana  North  and 
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South  Railway  Company  a  certain  conveyance,  whereby  he 
conveyed  to  said  railway  company  an  easement  and  right  of 
way  to  build  and  construct  its  railroad  over  and  across 
said  land,  and  the  right  to  use  and  occupy  a  strip  of  said 
land  one  hundred  feet  wide  i)eri)etually,  and  to  use  all  mate- 
rials on  said  strip.  A  copy  of  this  instrument  is  made  part  of 
the  answer,  and  filed  with  it,  dated  October  2d,  1871.  It  is 
further  alleged,  that  at  the  time  of  the  execution  of  said 
warranty  deed  by  the  plaintiff  to  the  defendant,  said  convey- 
ance for  said  right  of  way  was,  and  still  is,  in  full  force,  and 
said  land  was,  and  still  is,  encumbered  thereby ;  that  the  same 
is  of  such  a  nature  that  the  defendant  cannot  remove  the 
same,  and  said  land,  by  reason  thereof,  was,  at  the  time  of 
said  conveyance,  worth  five  hundred  dollars  less  than  it 
would  have  been  but  for  said  encumbrance ;  and  said  ease- 
ment was  a  damage  to  the  defendant  in  the  sum  of  five  hun- 
dred dollars;  wherefore  the  consideration  of  said  note  has 
&iled  to  the  sum  of  five  hundred  dollars. 

It  is  stated  in  the  fourth  paragraph  of  the  answer,  that  one 
Milligan,  a  biothcr-in-law  of  the  plaintiff,  became  and  was 
indebted  to  the  defendant  in  the  sum  of  two  hundred  and 
fifty  dollars;  that  said  Milligan  had  sufficient  property  to 
pay  said  debt,  and  was  about  to  leave  the  State  of  Indiana, 
taking  the  same  with  him,  when  this  defendant  commenced 
to  make  his  preparations  to  sue  out  the  proper  writ  to  secure 
the  payment  of  his  debt,  and  the  plaintiff,  intending  to  assist 
the  said  Milligan  to  cheat  and  defraud  this  defendant  out  of 
his  debt,  promised  and  agreed  with  the  defendant  that  if  he 
would  not  sue  out  said  writ,  he  would  guarantee  the  pay- 
ment of  said  debt  by  the  said  Milligan,  and  in  the  event  that 
he  did  not  pay  the  same  before  leaving  the  State,  he,  plain- 
tiff, would  himself  pay  the  said  debt,  in  consideration  that 
the  defendant  would  not  sue  out  said  writ;  that  the  plaintiif 
then  went  to  said  Milligan  and  persuaded  him  to  leave  the 
State  of  Indiana  at  once,  and  furnished  him  money  upon 
which  to  do  so,  and  take  his  projx^rty  with  him,  and  that 
said  Milligan   did  then  leave  the  said  State  and  take  all  his 
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])roperty  with  him,  without  paying  or  making  provision  for 
paying  said  debt,  and  the  same  still  remains  due  and  wholly 
unpaid;  and  that,  by  reason  of  said  contract  and  agreement 
and  said  conduct  of  the  plaintiff  and  said  Milligan,  said  debt 
of  two  hundred  and  fifty  dollars  became  and  was  due  to  the 
defendant  from  said  plaintiff  before  the  commencement  of 
this  suit;  and  defendant  offers  to  set  the  same  off  against  any 
amount  found  due  the  plaintiff. 

The  demurrers  were  sustained,  for  the  reason  that  the  par- 
agraphs did  not  state  fects  sufficient  to  constitute  a  defence 
to  the  action. 

It  is  not  shown  by  the  third  paragraph  of  the  answer  that 
the  defendant  had  been  evicted,  or  that  he  had  suffered  any 
damage  or  inconvenience  on  account  of  the  right  of  way 
alleged  to  have  been  granted  to  the  railway  company ;  and, 
for  this  reason,  we  think  that  paragraph  of  the  answer  was 
correctly  adjudged  insufficient.  Mahoney  v.  Robbina,  49  Ind. 
146,  and  cases  there  cited. 

Had  it  been  alleged  that  the  railroad  was  constructed,  and 
the  way  occupied  and  in  use,  a  different  question  would  have 
been  presented.     Burk  v.  Hill,  48  Ind.  52,  and  cases  cited. 

The  contract  or  agreement  set  forth  in  the  fourth  para- 
graph of  the  answer  is  evidently  within  the  statute  of  frauds. 
It  is  a  special  promise  to  answer  for  the  debt  of  another, 
within  the  second  clause  of  section  1,  p.  348,  1  G.  &  H.,  and 
not  being  in  writing  and  signed  by  the  plaintiff,  nor  by  any 
person  thereunto  by  him  lawfully  authorized,  is  invalid. 
Additional  words  cannot  render  this  more  evident. 

The  judgment  is  affirmed^  with  eight  per  cent,  damages 
and  costs. 
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Montgomery  et  al.  v.  Gorbell  et  al.  

51    300 
|18S    651 

Pleading. — Exhibit — Where  a  complaint  is  founded  solely  on  a  written  iTFaooi 

mstniment,  if  such  instrument,  or  a  copy  thereof,  be  not  filed  with  the  1''*^   ^^^1 

complaint  and  made  a  part  thereof,  the  complaint  will  be  bad  on  demur- 
rer. 

Same. — Striking  out  Pleading. — Action  for  the  recovery  of  the  possession  of 
real  estate.  Cross  complaint  making  an  additional  party  defendant,  who 
answered,  disclaiming  any  interest  in  the  real  estate  and  showing  that 
it  was  the  property  of  the  original  plaintiff  by  devise. 

Held^  that  it  was  error  to  strike  out  said  answer  on  motion  of  the  original 
defendant. 

From  the  Jefferson  Circuit  Court. 

J.  It.  &  E,  R.  Wihouy  J.  H.  Stotsenburg,  E.  J.  Leland  and 
V.  Kirky  for  appellants. 

C  A.  Korbly  and  W.  T.  Friedley,  for  appellees. 

Pettit,  J. — The  appellees  filed  a  motion  to  dismiss  this 
appeal^  which  was  overruled  in  a  written  opinion  by  Bus- 
kirk,  C.  J.,  49  Ind.  230. 

The  appellees  also  made  a  proper  application  for  a  certio^ 
rari  to  perfect  the  record,  which  was  granted,  but  no  return 
has  been  made  to  it. 

This  action  was  originally  brought  by  Nathaniel  Mont- 
gomery, Alexander  Montgomery,  Catharine  Montgomery  and 
Delilah  Montgomery  against  John  F.  Gorrell.  The  com- 
plaint is  for  possession  of  realty. 

Gorrell  filed  an  answer  of  general  denial  and  also  two 
paragraphs  called  by  him  "answer  and  cross  complaint,'^ 
asking  to  have  his  wife,  Mary  J.  Gorrell,  and  also  Catha- 
rine Montgomery,  widow  of  Alexander  Montgomery,  deceased, 
Johnson  Montgomery  and  Jacob  Montgomery  made  defend- 
ants, which  was  done  by  the  court. 

Of  Gorreir.s  cross  complaint,  the  second  paragraph  declares 
upon  a  verbal  contract  with  Alexander  Montgomery,  deceased, 
(the  ancestor  of  all  the  parties)  for  the  lan.l  in  dispute,  set- 
ting up  possession  under  the  contract  and  valuable  improve- 
ments thereon,  a  failure  to  convey  by  the  grantor,  his  death. 
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and  claiming  a  specific  perfprmance  by  the  Montgomerys,  as 
heirs  of  the  decedent. 

The  third  paragraph  of  the  cross  complaint  declares  on  a 
written  contract  from  said  Montgomery,  deceased,  for  said 
land,  with  a  like  prayer  for  specific  performance. 

The  four  plaintifis  file  separate  demurrers  for  want  of 
sufficient  facts  to  each  paragraph  of  said  cross  compkint. 
The  other  defendants  to  the  cross  complaint,  viz.,  Catharine, 
Johnson  and  Jacob  Montgomery,  also  file  separate  demur- 
rers to  each  paragraph  of  the  same  for  the  same  reason. 

These  demurrers  were  all  overruled,  and  proper  excep- 
tions to  these  rulings  were  saved  by  appellants. 

The  demurrers  to  the  third  paragraph  of  John  F.  GorrelPs 
answer  and  cross  complaint  should  have  been  sustained, 
because,  if  for  no  other  reason,  it  is  founded  solely  on  a 
written  instrument,  and  neither  the  original  nor  a  copy  of  it 
is  filed  with  his  cross  complaint;  saying  in  the  complaint 
that  a  copy  is  filed,  is  not  sufficient.  The  instrument  or  a  copy 
must  in  fact  be  filed  and  made  a  part  of  the  pleading,  and  the 
record  must  show  these  fiicts.  2  G.  &  H.  104,  sec.  78. 
Brown  v.  The  State,  ex  rel.  Broicn^  44  Ind.  222,  and  cases 
there  cited. 

The  four  plaintifis  to  the  original  action,  in  addition  to 
general  denials,  answered  specially,  setting  up  title  by  devise 
from  their  ancestor  (said  Alexander  Montgomery,  deceased,) 
to  equitably  equalize  them  in  the  distribution  of  his  estate,  etc. 

Defendants  Catharine  (the  widow),  Jacob  and  Johnson 
Montgomery  also  answer  in  two  paragraphs,  disclaiming  any 
interest  in  the  land  in  controversy  and  showing  that  it  is  the 
property  of  plaintifis. 

All  of  the  special  answers  were  stricken  out  on  Gorrell's 
motion,  and  exceptions  to  the  ruling  saved. 

Counsel  argue  as  follows,  which  we  fully  approve  and 
adopt : 

"The  special  answers  of  the  widow, 'Johnson  and  Jacob, 
allege  the  testacy  of  their  ancestor,  specifically  setting  forth 
that  part  of  his  will  in  which  this  property  is  devised  solely 


NOVEMBER  TERM,  1875.  311 

Tully  V.  Fairly. 

to  the  four  original  plaintiffs,  and  then  as  to  themselves  set 
up  a  disclaimer  to  any  portion  of  it.  If  the  facts  in  these 
special  answers  are  true,  certainly  the  Gorrells  could  have  no 
right  of  action  against  either  of  them,  because  whatever  title 
their  ancestor  may  have  had  in  the  land  vested  at  his  death 
in  the  four  original  plaintiff,  subject  to  whatever  claim  the 
Gorrells  or  anybody  else  might  have.  No  part  was  left  in 
abeyance  or  dependent  on  any  contingency  that  could  ever 
vest  even  the  shadow  of  a  claim  in  either  of  these  three 
defendants;  it  was  therefore  error  to  strike  out  their  special 
answers  and  compel  them  to  endure  the  vexation  and  expense 
of  this  litigation."     2  G.  &  H.  284,  sec.  613. 

It  is  not  necessary  to  notice  any  alleged  errors  occurring 
after  these,  for  the  reason  that  if  the  ruling  on  these  had 
been  right,  the  others  might  not,  and  probably  would  not, 
have  arisen. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  sustain  all  the  demurrers  to  the  third  par- 
agraph of  John  F.  GorrelFs  answer  and  cross  complaint,  and 
to  overrule  the  motion  to  strike  out  the  answers  of  Catha- 
rine, the  widow,  and  Johnson  and  Jacob  Montgomery. 

Petition  for  a  rehearing  overruled. 


TuLLY  «?.  Fairly. 


Replevin. — Conditional  Sale. — A.  delivered  to  B.,  under  a  written  contract 
of  sale,  a  horse,  the  consideration  therefor  being  the  assignment  and 
transfer  by  the  latter  to  the  former  of  a  promissory  note  made  by  C.  to  B. 
and  secured  by  a  mortgage  of  real  estate  executed  by  the  maker  to  the 
payee ;  and  it  was  stipulated  that  the  sale  was  conditional,  and  that  the 
title  to  the  horse  should  remain  in  A.,  unless  C.  should  be  found  to  be 
solvent  and  responsible,  and  unless  A.  should  be  able  to  collect  the  note 
by  due  process  of  law ;  but  if  C.  was  solvent  and  responsible  and  there 
was  no  legal  defence  to  the  note,  then  the  property  in  the  horse  should 
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vest  absolutely  in  B.  The  horse  was  afterwards  sold  and  delivered  by  B. 
to  D.,  a  bona  fide  purchaser  for  value.  Action  by  A.  against  D.,  after 
demand,  to  recover  possession  of  the  horse,  wherein  it  was  shown  that 
C.  had  not,  at  the  time  of  the  sale  or  afterwards,  any  property  out  of 
which  the  amount  of  the  note  could  be  mad£,  except  the  real  estate  so 
mortgaged  to  secure  it ;  but  it  did  not  appear  that  process  of  law  had 
been  resorted  to  for  the  purpose  of  collect! pg  the  note,  or  that  the  land 
mortgaged  was  not  sufficient,  or  that  there  was  any  defect  in  C.'s  title 
thereto,  or  that  there  was  any  defence  to  the  note. 
Held^  that  the  plaintiff  was  not  entitled  to  recover  possession  of  the  horse 
from  the  defendant. 

From  the  Marion  Superior  Court. 

(7.  Byfield  and  D.  Howe,  for  appellant. 

WoRDEN,  J. — Action  of  replevin  for  a  horse^  by  the  appel- 
lant against  the  appellee.  Issue,  trial  by  the  court,  special 
finding  and  judgment  for  the  defendant  at  special  term,  and 
judgment  affirmed  at  general  term. 

The  si^ecial  finding  is  as  follows,  viz.: 

"  This  cause  having  been  submitted  to  the  court  for  trial 
and  finding  without  the  intervention  of  a  jury,  and  the  evi- 
dence having  been  heard,  the  court,  being  fully  advised  ia 
the  premises,  at  the  request  of  the  plaintiff,  makes  the  fol- 
lowing special  finding  of  fiicts  and  conclusions  of  law  thereon : 

"1.  That  on  the  31st  day  of  July,  1872,  the  plaintiff, 
Charles  H.  Tully,  was  the  owner  of  the  horse  described  in 
the  complaint,  and  on  said  day  he  bargained  and  delivered 
said  horse  to  one  Jesse  G.  Davis,  under  and  by  virtue  of  the 
following  instrument  of  writing:  'This  agreement  made 
between  Harvey  Tully,  of  Johnson  county,  State  of  Illinois, 
and  Jesse  G.  Davis,  of  Fayette  county.  State  of  Illinois, 
witnesseth,  that  said  Tully  has  this  day  sold  and  delivered 
to  said  Davis  a  certain  black  stallion,  called  Legal  Tender, 
Junior,  upon  the  following  condition  precedent :  that  whereas, 
in  consideration  of  said  sale,  said  Davis  has  assigned  and 
transferred  to  said  Tully  a  certain  note  for  the  sum  of  one 
thousand  dollars,  executed  December  27th,  1870,  by  Charles 
W.  Stewart,  and  payable  to  said  Jesse  G.  Davis,  two  years 
after  the  date  thereof,  with  interest  thereon  at  the  rate  of  ten 
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per  centum,  said  note  being  secured  by  mortgage  of  even 
date  therewith,  executed  by  said  Charles  W.  Stewart,  upon 
certain  real  estate  in  Fayette  county,  in  the  State  of  Illinois ; 
now,  therefore,  it  is  agreed  that  the  sale  of  said  stallion  by 
said  TuUy  to  said  Davis  shall  be  conditional,  and  the  prop- 
erty and  title  in  and  to  said  stallion  shall  remain  in  said 
Tully,  unless  the  said  Charles  W.  Stewart  shall  be  found  to 
be  solvent  and  responsible,  and  unless  the  said  Tully  shall 
be  able  to  collect  said  note  by  due  process  of  law.  But  if 
said  Stewart  is  solvent  and  responsible,  and  there  are  no  legal 
set-offs  or  defences  to  said  note,  then  the  propertpr  in  said 
stallion  shall  be  and  vest  absolutely  in  said  Davis. 

"^Witness  our  hands  and  seals,  this  31st  day  of  July, 
1872.  'J.  G.  Davis. 

'C.   H.    TlTLLY.' 

"  2.  That  the  note  mentioned  in  said  agreement,  assigned 
and  delivered  to  said  Charles  H.  Tully  by  the  said  Jesse  G. 
Davis,  by  endorsement  in  writing,  was  for  the  sum  of  one 
thousand  dollars,  with  ten  per  cent,  interest  from  date,  and 
dated  Yandalia,  Illinois,  December  27th,  1870,  and  payable 
two  years  after  date  to  the  said  Jesse  G.  Davis,  or  order,  and 
made  by  one  Charles  W.  Stewart;  that  the  payment  of  said 
note  was  secured  by  a  mortgage,  of  the  same  date,  made  and 
acknowledged  by  the  said  Stewart,  the  maker  of  said  note, 
by  which  mortgage  the  said  Stewart  conveyed  to  the  said 
Davis  the  following  described  real  estate,  viz. :  all  the  north 
half  of  the  southeast  quarter  of  section  nineteen,  in  township 
six  north,  of  range  three  east  of  third  principal  meridian,  in 
the  county  of  Fayette,  and  State  of  Illinois — eighty  acres; 
which  mortgage  was  duly  recorded  in  the  proper  office  in 
Fayette  county,  Illinois,  on  the  27th  day  of  December,  1870, 
and  reads  as  follows :"  (Here  follows  the  mortgage,  but  this 
opinion  need  not  be  extended  by  setting  it  out.) 

"3.  That  afterwards,  about  the  10th  day  of  August,  1872, 
the  said  Jesse  G.  Davis,  being  in  possession  of  said  horse, 
'^old  the  same  to  the  defendant,  John  P.  Fairly,  for  value, 
the  said   defendant  j)archasiiig   said    horse    in   good   &ith. 
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believing  the  horse  to  be  the  property  of  said  Davis,  and  not 
having  notice  of  the  title  by  which  said  Davis  held  said 
horse. 

"  4.  That  Charles  W.  Stewart,  the  maker  of  the  note  men- 
tioned in  the  agreement,  is  now,  and  was  at  the  time  of  the 
transfer  of  said  note  to  the  plaintiff,  insolvent,  and  there  was 
not  then,  nor  has  there  been  since  that  time,  any  property, 
money  or  effects  belonging  to  said  Stewart,  out  of  which  the 
amount  of  said  note,  or  any  part  thereof,  could  have  been 
made,  except  the  real  estate  mortgaged  to  secure  the  pay- 
ment of  the  same,  and  the  only  testimony  in  any  way  touch- 
ing said  real  estate,  the  ownership  or  value  thereof,  is  the 
mortgage  set  out  in  special  finding  number  two,  and  a  paper 
purporting  to  be  an  abstract  of  title  of  said  real  estate,  which 
was  de.livered  by  the  said  Davis  to  the  plaintiff,  which 
said  abstract  is  in  the  words  and  figures  following : "  (This 
abstraqt  is  omitted  in  this  opinion.) 

'^  5.  That  said  plaintiff  has  never  instituted  any  suit,  or 
caused  to  be  issued  any  process  or  other  proceedings  at  law, 
to  collect  said  note,  or  to  foreclose  the  mortgage  given  to 
secure  the  payment  of  said  note. 

*^  6.  That  the  plaintiff  demanded  of  the  defendant  the  pos- 
session of  the  horse  in  controversy,  before  the  commence- 
ment of  this  suit,  and  that  said  horse  is  of  the  value  of  two 
hundred  and  fifty  dollars. 

"  7.  As  conclusions  of  law,  arising  on  the  foregoing  facts, 
the  court  finds  that  no  excuse  or  reason  appears,  or  is  shown, 
why  the  mortgage  given  by  Stewart  to  secure  the  payment 
of  his  promissory  note  has  not  been^  foreclosed ;  nor  does  it 
appear  that  a  suit  to  collect  the  note  and  foreclose  the  mort- 
gage would  be  unavailing  and  useless,  nor  that  there  was  or 
is  any  defence  to  the  same. 

*^And  the  court  further  finds,  as  a  conclusion  of  law,  that 
the  plaintiff  is  not  entitled  to  recover  of  the  defendant  the 
possession  of  the  horse,  and  that  the  defendant  is  entitled  to 
have  and  retain  the  }K)Sse8sion  of  said  horse. 

"  Solomon  Blair,  Judge." 
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To  each  of  which  said  conclusions  of  law  and  to  the  deci- 
sion of  the  court  thereon,  the  plaintiff,  at  the  time,  in  open 
court,  severally  and  specifically  excepted. 

The  correctness  of  the  conclusions  of  law  is  questioned 
here.  It  will  be  observed  that  the  judge,  in  stating  his  con- 
clusions of  law,  did  not  profess  to  determine  the  ultimate 
title  to  the  horse,  but  only  that  the  plaintiff  was  not  entitled 
to  recover  possession,  and  that  the  defendant  was  entitled  to 
retain  possession.  This  conclusion  was,  in  our  opinion,  cor- 
rect. The  horse  was  delivered  by  the  plaintiff  to  Davis 
under  the  contract  set  out,  and  it  was  clearly  contemplated 
that  he  should  retain  possession  until  it  should  be  ascertained 
that  the  condition  precedent  to  the  vesting  of  the  absolute 
title  in  him  was  not  or  could  not  be  performed.  By  the 
terms  of  the  contract,  the  title  of  the  horse  was  to  remain  in 
Tully,  "unless  the  said  Charles  W.  Stewart  shall  be  found 
to  be  solvent  and  responsible,  and  unless  the  said  Tully 
shall  be  able  to  collect  said  note  by  due  process  of  law.'' 

Before  the  plaintiff  could  recover  back  the  possession  of 
the  horse,  it  devolved  upon  him  to  show  that  Stewart  was  not 
solvent  and  responsible,  or  that  he,  Tully,  could  not  collect 
the  note  by  due  process  of  law.  The  court  found  that  Stew- 
art had  no  other  property  except  the  land  mortgaged,  but, 
for  aught  that  appears,  that  was  ample  for  the  payment  of 
the  note.  If  that  was  sufficient,  and  the  title  good,  Stewart 
was  not  insolvent  or  irresponsible.  The  abstract  of  title  set 
out  shows  an  apparently  good  title  traced  from  the  govern- 
ment down  to  Stewart.  As  the  finding  does  not  show  that 
the  land  mortgaged  is  not  sufficient  to  pay  the  debt,  or  that 
there  was  any  defect  in  Stewart's  title  to  the  mortgaged 
premises  or  defence  to  the  note,  and  as  "process  of  law" 
has  not  been  resorted  to  for  collection,  it  is  clear  that  the 
plaintiff  is  not  in  a  condition  to  demand  the  repossession  of 
the  horse.  At  present,  matters  stand  in  substantially  the 
same  situation  as  when  the  plaintiff  conditionally  sold  and 
delivered  the  horse  to  Davis.  If  it  should  bo  shown  here- 
xAer  that  Stewart  was  not  solvent  and  res{)onsible,  or  that 
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the  plaintiff  should  not  be  able  to  collect  the  note  by  due 
process  of  law,  the  latter  will,  doubtless,  be  entitled  to  the 
possession. 

If  the  judgment  rendered  in  the  case  goes  beyond  what 
w^as  authorized  by  the  finding,  and  determines  the  ultimate 
title  to  the  horse  to  be  in  the  defendant,  it  was,  perhaps,  a 
clerical  error;  but  no  question  In  that  respect  is  made  here. 

We  cannot  reverse  the  judgment  on  the  evidence,  as  that 
sustains  the  finding. 

The  judgment  below  is  affirmed,  with  costs. 


Keiper  et  ux.  v.  Klein  et  al. 

Easement.  —  Prescriptive  Right  to  Ancient  Windows,  —  The  doctrine  of  pre- 
scriptive right  to  ancient  windows  was  never  received  or  in  force  as  a  part 
of  the  common  law  in  America. 

Same. — ^Appurtenance  and  Hereditament. — A  conveyance  of  land  upon  which 
is  a  building  depending  for  its  light  and  air  on  windows  therein,  which  over- 
look adjoining  land  of  the  grantor,  does  not  include  any  right  of  light  and 
air  through  such  windows,  unless  expressly  g^ranted  thereby ;  such  right 
does  not  pass  as  nn  appurtenance  or  heriditament,  and  in  the  absence  of 
such  express  grant,  the  owner  of  such  adjoining  land  may  build  thereon 
and  thereby  totally  obstruct  said  windows. 

Deed. — Short  Form. —  Covenants.  —  A  deed  executed  according  to  the  short, 
statutory  form  (I  G.  &  H.  260,  sec.  12)  conveys  the  land,  "with  the 
appurtenances  and  hereditaments,"  to  the  grantee,  "  his  heirs  and 
assigns,"  with  covenants  of  seisin  and  warranty,  as  fully  as  if  these  words 
and  the  full  covenants  were  written  in  the  deed. 

From  the  Tippecanoe  Civil  Circuit  Court. 

i?.  C  &  W.  B.  Grregory,  for  appellants. 

J.  M.  LaRue  and  8,  E.  Ball,  for  appellees. 

Biddle,  C.  J. — John  Taylor  was  the  owner  in  fee  of  lot 
forty-five  in  the  city  of  Lafayette.  It  fronted  north  on  Main 
street,  and  east  on  Third.     He  erected  six  store-rooms  upon 
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it,  as  per  a  diagram  in  the  record.  Those  marked  D,  E, 
F,  G,  fronted  Third  street,  running  back  seventy-three  feet, 
G  being  upon  the  corner  of  said  streets.  The  buildinjr 
marked  A  fronted  Main  street,  running  back  fifty-five  feet ; 
but  this  property  includes  still  eleven  feet  south  of  the 
buildings  a  vacant  space  marked  B. 

It  is  alleged  that  the  plaintiff  Mary  Ann  Keiper  is  the 
owner  of  the  building  A  and  the  strip  B ;  and  that  David 
A.  Klein  is  the  owner  of  store-room  D,  running  back  to  the 
party  wall  dividing  it  from  the  strip  B,  and  the  building  A. 
Both  parties  derive  title  from  John  Taylor;  the  complaint, 
however,  does  not  inform  us  which  of  the  two  is  the  older 
title;  but  counsel  on  both  sides,  in  their  briefs,  assume  that 
the  conveyance  to  Klein  was  made  before  Mary  Ann  received 
her  title.  We  shall  therefore  treat  Klein^s  as  the  senior  title, 
and  Mary  Ann's  as  the  junior.  A  portion  of  store-room  D, 
at  the  west  end,  was  constructed  only  one  story  high,  with  a' 
5ky-light  in  the  roof;  afterwards  Taylor,  before  he  conveyed 
to  Klein,  cut  a  window  in  the  west  end,  which  overlooks, 
and  derives  its  light  and  air  from,  the  vacant  space  B.  The 
right  to  so  derive  the  light  and  air  is  claimed  by  Klein,  who 
desires  to  continue  it;  the  right  is  denied  by  Mary  Ann, 
who  is  desirous  to  extend  her  building  south,  and  thus  occupy 
space  B,  and  consequently  close  the  window  in  the  west  end 
of  Klein's  store-room  D.  Hence  this  suit  is  brought,  to  clear 
off  the  cloud  created  by  the  claim  of  Klein,  which,  as  it  is 
alleged,  hangs  over  the  property  A  and  B;  and  to  quiet  the 
title  in  Mary  Ann. 

The  complaint  contains  three  paragraphs.  Separate  demur- 
rers were  filed  by  the  defendants  to  each  one,  for  the  alleged 
want  of  facts,  and  for  a  misjoinder  of  parties  defendants.  The 
plaintiffi  withdrew  the  third  paragraph,  leaving  only  the 
first  and  second  to  be  considered,  to  which  the  court  sus- 
tained the  demurrers,  and  rendered  judgment  for  the  appel- 
lees.   Exception  and  appeal  were  properly  taken. 

We  do  not  particularly  state  the  complaint,  because  we 
think  if  the  principle  contended  for  by  the  appellants  is  with 
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them^  the  facts  are  sufficiently  alleged  to  bring  the  case 
within  the  law;  If  the  law  is  against  them,  of  course  the 
complaint  must  be  held  insufficient,  whatever  it  may  allege. 
Nor  do  we  see,  according  to  the  allegations,  any  misjoinder 
of  parties  defendants. 

The  deed  from  Taylor  to  Klein,  for  store-room  D,  com- 
plies with  the  statutory  form,  but  does  not  contain  the  words 
"appurtenances"  and  "hereditaments,"  or  either  of  them. 
It  is  contended  by  the  appellants,  that  the  deed,  in  the 
absence  of  these  words,  does  not  carry  the  easement  of  light 
and  air  with  the  title,  but  conveys  only  the  actual  land. 

We  are  of  the  opinion,  however,  that  our  statutory  deed 
was  intended,  in  a  short  and  convenient  form,  to  take  the 
place  of  the  longer  and  more  formal  common-law  deed,  and 
convey  the  land,  "with  the  appurtenances  and  heredita- 
ments" to  the  grantee,  "his  heirs  and  assigns,"  with  cove- 
nants of  seisin  and  warranty,  as  fully  as  if  these  words  and  the 
full  covenants  were  written  in  the  deed. 

It  has  never  been  necessary  for  us  to  fully  decide  this  point 
before,  but  there  are  several  decisions  of  this  court  going  so 
far  in  that  direction  as  to  warrant  us  in  giving  this  construc- 
tion to  the  short  form  of  deed  authorized  by  statute  and  now 
so  generally  in  use.  1  G.  &  H.  260,  sec.  12;  Neilson  v. 
Lagoxcy  4  Ind.  607;  Carver  v.  Louthain,  38  Ind.  530;  Cole- 
man V.  Lyman,  42  Ind.  289. 

The  main  question  in  the  case  is :  Does  the  deed  of  John 
Taylor  convey  to  David  A.  Klein,  with  store-room  D,  the 
easement  of  light  and  air  to  his  west  Avindow,  over  and  along 
space  B,  owned  by  Mary  Ann  Keiper? 

The  English  decisions  are  not  uniform  upon  this  subject^ 
nor  always  consistent  with  themselves.  The  same  may  be 
said  of  American  decisions ;  yet  there  ib  a  manifest  difference 
between  the  two  lines  of  authority.  The  English  doctrine 
of  prescriptive  right  to  ancient  windows  was  never  received 
in  America;  indeed,  it  was  sometimes  stoutly  denied  in 
England,  as  early  as  the  reign  of  Elizabeth  {Bury  v.  Pope„ 
1    Cro.   Eliz.    118),   and    under   Charles   II.    {Paliner  v. 
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FUcher,  1  Lev.  122).  It  was  always  modified  by  the  custom 
of  Liondon^  and  more  recently  by  the  act  of  William  IV.,  c. 
71,  s.  3,  and  the  tendency  of  English  decisions. 

In  America,  while  the  common  law  as  a  system  was 
adopted  generally,  yet  such  parts  of  it  as  were  inconsistent 
with  our  institutions  or  not  adapted  to  the  condition  of  the 
country  were  never  in  force. 

The  question  before  us  has  never  been  settled  in  this  State. 
In  New  York  {ifyers  v.  Gemmel,  10  Barb.  537),  it  was  held, 
where  an  owner  of  two  adjoining  lots  in  the  city  of  Ncav 
York,  upon  one  of  Avhich  was  a  building  deriving  its  light 
and  air  over  and  through  an  open  space  in  the  rear  of  the 
other  lot,  into  and  over  Avhich  the  windows  of  the  building 
opened  and  looked,  leased  the  building  and  lot  upon  which 
it  was  erected  for  a  term  of  years,  with  its  appurtenances, 
without  reserving  the  right  to  build  on  such  other  lot,  or 
stop  or  darken  the  windows  of  the  building  leased,  and  after- 
wards built  a  house,  covering  the  whole  open  space  of  the 
other  lot,  darkening  the  windows  and  excluding  the  light 
and  air  from  the  tenants  occupying  the  building  leased, 
that  such  an  act  was  not  in  derogation  of  his  own  grant. 
This  case  is  remarkably  analogous  to  the  one  we  are  consid- 
ering, except  that  it  was  a  conveyance  by  lease,  instead  of 
bargain  and  sale,  and  we  cannot  perceive  that  such  a  distinc- 
tion can  make  any  difference  in  principle  between  the  two 
ca.se8.  And  similar  to  this  case,  in  principle,  is  Johnson  v. 
Jordan^  2  Met  234,  wherein  it  was  held  to  require  a  user, 
adverse,  peaceable,  continued,  and  uninterrupted,  during  a 
period  of  twenty  years,  to  maintain  the  easement  of  a  drain 
through  an  adjoining  lot,  unless  it  was  expressly  granted  in 
the  deed. 

In  Collier  v.  Pierce,  7  Gray,  18,  it  was  held  that  a  general 
deed  did  not,  by  an  implied  grant,  convey  a  right  to  light 
an(J  air  across  an  adjoining  lot,  where  the  vendor  owned  both 
lots  at  the  time  the  conveyance  was  made. 

It  is  claimed,  however,  by  the  appellees,  that  this  case  is 
distinguishable  from  the  others  cited,  by  the  fact  that  both 
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lots  were  sold  at  auction  on  the  same  day ;  but  the  court 
deciding  the  case  makes  no  such  distinction,  and  we  can  see 
no  difference  between  a  public  and  private  sale,  if  made  by 
the  vendor,  as  affecting  the  construction  of  the  conveyance 
after  it  is  made. 

In  Pennsylvania,  it  is  held,  that  in  the  sale  of  a  house  and 
lot,  no  easement  for  light  and  air  can  be  implied  from  the 
character  of  the  improvements  on  the  lot  sold  and  the  adjoin- 
ing lot.  Ilaverstick  v.  Sipe^  33  Penn.  St.  368.  The  case 
of  Morrimn  v.  Marquardt,  24  Iowa,  36,  is  to  the  same  effect. 

Dillon,  C.  J.,  in  delivering  the  opinion  of  the  court, 
says : 

"  We  have  found  no  case,  although  we  have  directed  par- 
ticular attention  to  the  point,  in  which  an  implied  grant  of 
light  and  air  has  been  holden  to  exist  when  the  vendor,  at 
the  time  of  the  sale  of  the  first  parcel,  laid  out  a  space  or 
passage  between  it  and  the  portion  of  the  heritage  or  estate 
retained  by  him. " 

In  Ohio  {MuU^n  v.  Strieker^  19  Ohio  St.  135),  it  is  held, 
that  "  Avhere  the  owner  of  two  adjacent  lots  conveys  one  of 
them,  no  grant  or  reservation  of  an  easement  for  light  and  air 
will  be  implied  merely  from  the  nature  or  use  of  the  struct- 
ures existing  upon  the  lots  at  or  prior  to  the  time  of  the 
conveyance." 

These  are  all  modern  and  well-considered  cases,  holding  in 
review  the  entire  English  and  American  doctrine  upon  the 
subject. 

The  case  of  Swanaborough  v.  Coventry y  9  Bing.  305,  would 
seem  to  militate  against  the  above  views,  but  it  is  distinguish- 
able from  the  cases  cited,  in  the  language  of  the  deed,  which 
expressly  conveyed  the  land,  "  with  all  the  lights,  easements, 
rights,  privileges,"  etc.;  and  the  decision  was  placed  upon 
the  ground  of  an  express,  not  an  implied,  grant. 

The  ruling  in  the  case  of  United  States  v.  Appleton,  1  Sum- 
ner, 492,  would  also  seem  to  be  against  the  appellants;  but, 
in  that  case,  the  easement  was  the  right  to  swing  a  door 
above  a  piazza  which  extended  over  the  adjoining  property. 
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a  thing  palpable  to  be  seen  and  fully  known  to  the  vendee 
at  the  time  the  purchase  was  made. 

Justice  StobY;  in  pronouncing  the  opinion,  distinguishes 
it  from  an  impalpable  grant  by  saying : 

"  Here,  the  side-door  in  question  was  in  actual  use,  as  an 
appurtenance  de  facto ^  at  the  time  of  the  grant." 

There  are  dicta  in  White  v.  BasSy  a  modern  case  in  the 
court  of  exchequer  (7  H.  &  N.  722),  which  support  the  old 
English  rule,  but  the  case  differs  in  its  premises  from  the 
one  we  are  considering,  in  this :  the  ground,  over  which  the 
easement  of  light  and  air  was  claimed,  was  conveyed  before 
the  house,  to  which  the  easement  was  alleged  to  belong,  was 
sold.  Upon  this  ground  the  court  denied  the  remedy  for 
obstructing  the  easement. 

The  appellees  rely  upon  Bushndl  v.  Proprietors  of  Ore 
Bed,  31  Conn.  150.  In  this  case,  the  plaintiff  had  conveyed 
to  the  defendants  the  right,  in  washing  their  ore  upon  a  small 
stream  that  ran  through  his  land,  to  discharge  dirt  upon  his 
"  meadow  lot,"  lying  below,  upon  the  same  stream.  A  great 
quantity  of  dirt  accumulated  on  the  meadow  lot,  filling  the 
bed  of  the  stream,  and  raising  the  lot  above  the  level  of  the 
adjoining  land,  so  that  the  dirt  washed  upon  the  lot  spread 
and  was  carried  upon  the  plaintiff^s  pasture-land  adjctining. 
It  was  held  that  the  defendants  were  not  liable  for  any  dam- 
ages to  the  pasture-land,  resulting  naturally  from  the  dis- 
charge of  dirt  on  the  meadow  lot.  While  there  is  a  dictum 
of  the  judge  delivering  the  opinion  in  the  case  which  seems 
to  support  the  appellees'  views,  we  cannot  perceive  that  the 
decision  at  all  fortifies  his  position.  It  was  a  case  where  the 
plaintiff  sued  for  the  disturbance  of  a  right  he  had  expressly 
conveyed  away,  and  is  not  analogous  in  principle  to  the  case 
under  consideration. 

The  only  case  that  we  have  been  able  to  find,  which  fully 
supports  the  views  of  the  appellees,  is  James  v.  Jenkins,  24 
Md  1 ;  but  it  seems  to  stand  antagonistic  to  the  current  of 
Vol.  LI.— 21 
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American   decisions.      As  at  present  advised,  we  cannot 
approve  it. 

In  the  course  of  the  examination  of  this  question  we  have 
consulted  many  decisions,  some  of  the  most  apt  of  which,  as 
throwing  collateral  light  upon  the  subject,  we  cite  for  the 
convenience  of  the  profession:  William  Aldred^s  Case,  9 
Coke,  67;  Whalley  y.  Tompaon,  1  B.  &  P.  371;  Moore  v. 
Rawson,  3  B.  &  C.  332;  Ghrant  v.  Chase,  17  Mass.  443; 
Parker  v.  Foote,  19  Wend.  309;  Canham  v.  Fisk,  2  Tyrw. 
155;  Symmesy.  Drew,  21  Pick.  278;  Harbidge  v.  Warwick, 
3  Exch.  552 ;  Stokoe  v.  Singers,  8  Ellis  &  B.  31 ;  Blanchard  v. 
Bridges,  4  A.  &  E.  176;  Ward  v.  NeaJ,  37  Ala.  500;  Moore 
V.  Sinks,  2  Ind.  257;  PosUethwaite  v.  Payne,  8  Ind.  104; 
Wickersham  v.  Bills,  8  Ind.  387;  Snowdeny.  WUas,  19  Ind. 
10;  Stevens  v.  Benson,  19  Ind.  367.  And  the  student  will 
find  both  the  English  and  American  doctrine  on  the  sub- 
ject fully  discussed  and  compared,  and  many  authorities 
cited,  in  Washb.  Easm.  489-509;  Clawson  v.  Primrose^ 
American  Law  Register,  January,  1876,  p.  6,  and  note. 

It  may  be  observed  that  many  of  the  decisions  we  have 
cited  have  reference  to  easements  of  ways  or  drains,  or  other 
palpable  objects,  which  may  be  seen  or  handled,  as  well  as 
those. of  air  and  light;  and,  as  far  as  we  are  aware,  there  is  no 
announced  distinction  in  law  between  these  two  classes  of 
easements;  yet  in  the  nature  of  things  they  are  different. 
Air  exists  at  all  times  and  everywhere  around  the  surfiice  of 
the  earth ;  light  comes  with  the  day,  and  remains  wherever 
the  day  is.  There  can  be  no  absolute  property  in  the  air 
or  light.  There  is  not  in  the  range  of  the  books,  or  in 
legal  lore,  a  definition  of  property  which  will  include  them. 
They  are  neither  appurtenances  nor  hereditaments;  they 
appertain  to  nothing  and  inhere  in  no  substance,  except 
themselves,  and  are  bound  to  no  place.  An  incorporeal 
hereditament,  the  most  ideal  of  all  objects  of  propertj^,  while 
it  is  not  a  thing  corporeal  itself,  must  issue  out  of,  be  annexed 
to,  or  exercised  within,  something  that  is  corporeal,  and  in 
most  instances  is  bound  to  place.     Neither  light  nor  air 
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belongs  to  this  class  of  property.  A  purchaser  of  a  house^ 
store-room  or  building  of  any  kind,  can  discover  by  obser- 
vation a  way,  passage,  drain,  conduit,  pit,  sink,  or  any 
other  of  that  class  of  casements,  and  thus  be  put  upon  his 
guard;  but  as  to  air,  which  is  everywhere,  and  light  that 
shines  upon  all,  which  are  independent  of  all  fixed  objects 
or  other  corporeal  substances,  there  is  no  palpable  guide  to 
direct  the  observer  where  they  exist;  besides,  air  and  light 
may  be  obtained  everywhere,  and  in  various  ways,  within 
the  compass  of  the  land  itself;  they  are,  therefore,  not  neces- 
sarily dependent  upon  the  rights  of  others  for  their  enjoy- 
ment. How  far  this  distinction  between  these  two  classes 
of  easements  has  modified  or  may  modify  the  rules  which 
govern  them,  we  cannot  pretend  to  say;  but  that  the  dis- 
tinction exists  in  nature,  and  cannot  be  abrogated  by  law, 
admits  of  no  doubt. 

It  is  a  fundamental  maxim  that  the  title  to  land  extends 
down  to  the  center  of  earth,  and  up  to  the  heavens,  within 
the  lines  of  gravitation;  and  land  being  the  foundation  and 
source  of  all  other  property,  it  would  seem  that  its  owner 
ought  not  to  be  hampered  or  embarrassed  in  its  legitimate 
use  by  anything  so  imjMilpable  and  fleeting  as  air  and  light, 
in  which  no  exclusive  property  can  be  held,  and  which 
belong  in  common  right  to  all  living  things  and  may  be  had 
by  all  at  all  times  and  in  all  places.  It  has  long  been  thought 
and  felt  that  the  old  English  rule  governing  easements 
of  air  and  light  is  too  strict,  and  not  adapted  to  the  condi- 
tions of  this  country,  where  land  is  bought  and  sold  almost 
as  freely  as  merchandise,  unhampered  by  entails,  and  where 
progress,  change  and  improvement  are  in  full  march.  A 
line  of  decisions  under  such  law  would  palsy  enterprise, 
cripple  industry,  and  check  advancement;  and  the  effect 
would  be  to  dampen  the  spirits  and  shackle  the  energies  of 
a  free  people.  Rights  and  duties  should  be  plain  and  feir, 
and  the  field  of  enterprise  open  and  clear  for  all. 

We  are  of  opinion  that  the  court  erred  in  sustaining  the 
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demurrers  to  the  second  and  third  paragraphs  of  the  com- 
plaint. 

The  judgment  is  reversed ;  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrers,  and  for  further  proceedings. 


Yates  v.  George  et  al. 


Supreme  CoV^T,— Evidence,^  Bill  of  Exceptions,— To  present  to  the  Sapreme 
Court  any  question  arising  upon  the  evidence,  the  evidence  should  be  set 
out  in  the  record ;  and  the  testimony  of  a  witness  cannot  be  suffidentlj 
set  out  by  stating  that  he  testified  in  substance  the  same  as  another  wit- 
ness named,  whose  testimony  is  fuUy  set  out. 

Same. — Instruction  to  Jury  Refused. — Where  the  evidence  was  not  fully  set 
out  in  the  record,  and  it  was  not  stated  in  the  bill  of  exceptions  that  cer- 
tain instructions  refused  were  properly  applicable  to  the  case  made  by 
the  evidence,  it  was  presumed  by  the  Supreme  Court  that  they  were 
refused  because  inapplicable  to  the  evidence. 

From  the  Vanderburgh  Circuit  Court 

C  -Denfiy,  /.  M.  Shackdfordj  D.  B.  Kumler  and  -B.  D. 
Richardson,  for  appellant. 

G.  Palmer  and  S.  R.  Homhrook,  for  appellees. 

WoRDEN,  J. — Action  by  the  appellees  against  the  appel- 
lant, to  recover  damages  for  alleged  careless  and  unskilfiil 
practice  by  the  defendant  as  a  surgeon.  Issue,  trial  by  jury, 
verdict  and  judgment  for  the  plaintifls. 

Error  is  assigned  upon  the  overruling  of  a  motion  made 
by  the  defendant  for  a  new  trial. 

The  points  relied  upon  for  a  reversal  are  the  reAisal  of  the 
court  to  give  certain  instructions  asked  by  the  defendant, 
and  the  insufficiency  of  the  evidence  to  sustain  the  verdict. 

A  bill  of  exceptions  in  the  cause  professes  to  set  out  all 
the  evidence,  but  an  examination  of  it  shows  that  the  evi- 
dence of  several  physicians  is  omitted,  as  well  as  some  doc- 
umentary or  written  evidence.     The  omitted  testimony  of 
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the  physicians  may  be  illustrated  by  an  extract  from  the  bill 
of  exceptions  in  respect  to  one.  The  bill  shows  that  Dr. 
De  Bruler  was  introduced,  and  proceeds  as  follows:  "  I  am 
a  physician;  I  have  practised  thirty  years;  reside  in  Evans- 
ville.  The  witness  then  proceeded  to  testify  in  substance 
the  same  as  Dr.  Hilliard."  In  order  to  present  a  question 
to  this  court  arising  upon  the  evidence,  the  evidence  should 
be  set  out;  and  it  will  not  do  to  say  that  a  witness  testified 
in  substance  the  same  as  another  witness.  'The  testimony  of 
two  or  more  witnesses  might  be  regarded  by  the  judge  sign- 
ing the  bill  of  exceptions  as  substantially  alike,  while  if  the 
evidence  were  set  out  in  the  bill  of  exceptions,  this  court 
might  think  the  testimony  of  the  different  witnesses  substan- 
tially unlike. 

Under  these  circumstances,  we  cannot  regard  the  evidence 
as  being  in  the  record,  and  must  presume  that  the  charges 
asked  and  refused,  if  correct  in  the  abstract,  were  refused 
because  inapplicable  to  the  ci^se  made  by  the  evidence.  The 
JeffersonvUley  etc.,  R,  R.  Oo.  v.  Cox,  37  Ind.  325,  330,  and 
authorities  there  cited. 

The  evidence  is  not  in  the  record,  nor  is  it  stated  in  the 
bill  of  exceptions  that  the  instructions  refused  were  properly 
applicable  to  the  case  made  by  the  evidence. 

The  judgment  below  is  affirmed,  with  costs. 


Board  of  Commissionebs  op  Delaware  Co.  v.  McClin- 
TOOK,  Auditor,  et  al. 

P^CTicE, — Motion  to  Strike  Ow/.^j-There  can  be  no  available  error  in  over- 
ruling a  motion  to  strike  out  a  part  of  a  pleading. 

Railroad. —  Aid  from  County.  —  Void  Bonds. —  Injunction. —  Parties.  —  It 
requires  express  affirmative  legislation  to  authorize  an  appropriation  by  a 
coanty  to  aid  in  the  construction  of  a  railroad,  and  bonds  of  the  county 
issued  for  such  purpose  without  such  authority  are  void,  and  an  injunc- 
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tion  will  lie,  at  the  suit  of  a  citizen  and  tax-payer  of  the  county,  in  his  own 
right,  to  prevent  the  issuing  and  selling  of  such  bonds. 

From  the  Randolph  CJommon  Pleas. 

C,  E.  Shipley f  W.  Brotherton  and  W.  March,  for  appellant. 

R.  C.  Bell  and  T,  J.  Samphy  for  appellees. 

BiDDLE,  C.  J. — This  suit  was  commenced  in  the  Court  of 
Common  Pleas  of  Delaware  county,  and  transferred  by  a 
change  of  venue  to  the  Court  of  Common  Pleas  of  Randolph 
county.  The  transcript  is  in  great  confusion.  Interrogato- 
ries, motions  to  strike  out,  demurrers  and  paragraphs  of 
answer  are  numbered  indiscriminately.  Some  paragraphs 
of  answer  have  no  number,  while  several  have  the  same 
number.  Some  are  pleaded  in  the  singular  number,  Avithout 
showing  by  Avhich  defendant;  and  Avhat  appear  to  have  been 
intended  as  bills  of  exceptions  have  no  beginning  or  end,  to 
distinguish  them  from  other  matter  in  the  transcript;  all  of 
which  renders  it  very  difficult  to  clearly  state  the  case.  We 
find,  however,  a  complaint  brought  by  Elisha  Bartlett  against 
the  Board  of  Commissioners  of  Delaware  county,  John  L. 
McClintock,  Auditor,  Amos  L.Wilson,  Treasurer,  and  David 
T.  Haines,  Trustee,  which  avers  that  the  said  Bartlett  is  a 
resident  and  tax -payer  of  Delaware  county ;  that  the  said 
board,  at  their  March  term,  on  the  2d  day  of  March,  1869, 
upon  the  petition  of  The  Fort  Wayne,  Muncie  and  Cincin- 
nati Railway  Company,  praying  for  an  appropriation  from 
the  county  treasury  to  aid  the  construction  of  said  road, 
ordered  that  the  county  treasurer  of  said  county  should  pay 
to  said  railroad  company  the  sum  of  fifty  thousand  dollars 
out  of  any  moneys,  not  otherwise  appropriated,  that  might 
be  in  the  treasury  of  said  county,  at  such  time  and  in  such 
manner  as  might  thereafter  be  ordered  by  said  board ;  that 
afterwards,  on  the  6th  day  of  March,  1869,  said  board 
ordered  the  issue  and  sale  of  fifty  bonds  of  said  county,  each 
for  the  sum  of  one  thousand  dollars,  describing  the  bonds  par- 
ticularly, and  further  ordered  that  the  auditor  of  said  county 
should  certify  said  bonds  and  deliver  them  to  the  county 
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treasurer,  and  that  the  treasurer  should  sell  them  at  the  best 
price  he  could  get  for  them,  not  lets  [more]  than  eight  per 
cent,  discount,  and  place  the  proceeds  in  the  county  treas- 
ury ;  and  ordered  that  David  T.  Haines  take  charge  of  the 
said  allowance  and  appropriation  made  to  the  railroad  com- 
pany; that  he  should  give  bond,  with  security,  to  perform 
his  duty  as  trustee;  that  he  should  pay  the  sum  of  seventeen 
thousand  dollars  to  said  railroad  company  when  the  iron 
should  be  laid  upon  the  road  of  said  company  to  certain 
points  mentioned,  and  the  residue  of  said  fifty  thousand  dol- 
lars when  the  iron  should  be  laid  to  certain  other  points 
stated;  and  further  ordered  that  the  treasurer  pay  to  said 
Haines,  in  trust  for  the  said  railroad  company,  the  said  sum 
of  fijfty  thousand  dollars  in  discharge  of  the  obligation  incur- 
red by  the  appropriation  made  on  the  2d  day  of  March, 
1869,  provided  the  road  should  be  completed  within  a  given 
time  stated;  that  Haines  accepted  said  trust  and  filed  his 
bond ;  that  the  auditor  delivered  the  bonds  to  the  treasurer, 
and  the  treasurer,  on  the  15th  day  of  March,  1869,  delivered 
the  bonds  to  Haines  ^^  without  receiving  any  money  there- 
for;" that  said  appropriation  Avas  fraudulently  procured,  and 
fraudulently  made,  stating  the  fiicts  of  the  fraud ;  that  said 
Haines  at  the  time  was  the  vice-president  of  said  railroad ; 
that  said  bonds  will  be  placed  upon  the  markets  and  sold  to 
innocent  holders.  Prayer  to  enjoin  the  issuing  and  nego- 
tiation of  the  bonds,  to  cancel  them,  and  for  general  relief 

Motions  were  made  to  strike  out  various  parts  of  the  com- 
plaint, and  overruled,  exceptions  taken,  and  errors  assigned. 
When  motions  to  strike  out  parts  of  a  pleading  are  over- 
ruled, no  error  can  be  committed  that  is  available  here ;  for 
if  the  ruling  is  right,  of  course  there  is  no  error,  and  if 
wrong,  the  pleading  simply  carries  so  much  surplusage, 
which  does  not  vitiate  that  part  of  it  which  is  good.  It  is 
useless,  therefore,  to  bring  such  errors  here  and  press  them 
npon  this  court. 

A  demurrer  was  then  filed  to  the  complaint  and  properly 
overruled.     The  main  ground  of  the  demurrer  was,  that  the 
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appellee  had  no  right  to  sue  in  his  own  behalf.  This  court 
has  repeatedly  held  that  a  resident  and  tax-payer  has  suffi- 
cient interest  in  such  a  case  to  maintain  the  suit  in  his  owq 
right  alone. 

Another  ground  of  the  demuirer  was  a  defect  of  parties. 
There  is  nothing  on  the  face  of  the  complaint  showing  any 
defect  of  parties,  either  plaintiffs  or  defendants;  and  there  is 
enough  in  the  averments  to  authorize  the  relief  prayed  for. 

Answers  were  filed  containing  several  paragraphs,  which 
were  moved  at,  demurred  to,  and  ruled  upon  in  various 
ways,  but  which,  from  the  view  we  take  of  the  case,  need 
not  be  further  noticed.  The  cause  was  tried  by  the  court, 
and  the  injunction  granted  according  to  the  prayer  of  the 
complaint.     Exception.     Appeal. 

The  evidence  is  not  in  the  record.  At  the  time  the  appro- 
priation complained  of  was  made  and  the  bonds  issued,  there 
was  no  law  authorizing  county  boards  to  make  appropria- 
tions and  issue  bonds  in  any  such  case.  There  was  no  law 
then,  and  has  been  none  since,  authorizing  appropriations 
made  in  the  manner  shown  in  this  case.  It  requires  express 
affirmative  legislation  to  authorize  an  appropriation  of  this 
kind  made  by  a  county  board.  The  bonds  are  without 
authority  of  law,  and  therefore  void.  No  rights  can  accrue 
under  them,  either  to  the  bearer,  payee,  assignee,  or  holder. 
An  innocent  purchaser,  for  a  valuable  consideration,  in  open 
market,  without  notice,  could  not  be  protected;  they  were, 
therefore,  properly  enjoined,  i.,  Jf.  &  B.  R.  R.  Co.  v.  Gn- 
ger,  34  Ind.  185;  HarTiey  v.  /.,  C.  &  D.  R.  R.  Co.,  32  Ind- 
244. 

The  judgment  is  affirmed^  with  costs. 
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Davenport  v.  Barnett. 

Plsading. — Fcrmer  Adjudication, — It  is  not  necessary,  in  pieading  a  former 
adjudication,  to  file  a  copy  of  the  judgment. 

Same. — A  junior  mortgagee  filed  his  complaint  to  foreclose,  making  a  senior 
mortgsigee  a  party  and  alleging  that  the  senior  mortgagee  had  been  paid, 
and  that  he,  with  others  named,  was  combining  to  cheat  the  junior  mort* 
gagee  out  of  his  debt  by  enforcing  payment  again ;  and  there  was  judg- 
ment of  foreclosure  and  sale  was  had ;  afterwards  the  senior  mortgagee 
brought  suit  to  foreclose,  and  made  the  junior  mortgagee  a  party,  who, 
for  answer,  pleaded  the  former  adjudication,  and  alleged  that  the  senior 
mortgagee  was  duly  notified  of  the  pendency  of  the  former  action,  and  by 
failing  to  answer  or  deny  the  facts  alleged,  confessed  the  same. 

Held^  that  the  answer  was  good  on  demurrer. 

Same.  —  Where  a  valid  judgment  exists,  although  there  may  have  been 
errors  in  the  proceedings,  it  may  be  pleaded  as  a  former  adjudication  of 
the  matters  embraced  in  the  issues  in  the  action  wherein  it  was  rendered. 

%KiAX^— Parties, — Any  of  the  parties  to  an  action,  between  whom  issues  have 
been  formed  and  determined,  may,  in  a  subsequent  action,  where  the 
same  issues  are  tendered,  plead  a  former  adjudication,  as  between  them, 
although  the  parties  to  the  different  actions  may  not  all  be  the  same  per* 
sons. 

From  the  Madison  Circuit  Court. 

H.  D.  Thompson  and  N.  0.  RoaSf  for  appellant. 

M.  8.  Robinson  and  /.  W.  Lovett,  for  appellee. 

Downey,  J. — The  appellee  sued  to  foreclose  a  mortgage, 
making  defendants  to  the  action  Y achel  Quick,  Mary  Quick, 
his  wife,  Andrew  J.  Smith,  Lucien  Davenport,  Robert  F. 
Wells  and  William  Barton. 

It  is  averred  in  the  complaint,  that  Quick  and  wife,  on  the 
29th  day  of  November,  1865,  executed  to  Thomas  B.  Smith 
a  mortgage  on  certain  real  estate,  as  security  for  the  payment 
of  four  notes  executed  by  said  Quick  to  said  Thomas  B. 
Smith;  one  for  two  thousand  dollars,  due  December  26th, 
1866;  one  for  two  thousand  one  hundred  and  twenty  dollars, 
due  December  25th,  1867;  one  for  two  thousand  two  hun- 
dred and  forty  dollars,  due  December  25th,  1868 ;  and  the  last 
for  two  thousand  three  hundred  and  sixty  dollars,  due  Decem- 
ber 25th,  1869 ;  that  the  first  of  the  notes  had  been  paid ;  that 
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the  other  three  notes,  copies  of  which  are  filed,  Avere  endorsed 
by  the  payee  to  the  plaintiff*;  that  the  note  for  two  thousand  one 
hundred  and  twenty  dollars  was  due  and  remained  unpaid,  but 
the  other  two  were  not  due;  that  the  mortgage  was  duly 
recorded,  etc.,  on  the  22d  day  of  March,  1866 ;  that  on  the  28th 
day  of  August,  1866,  Quick  sold  and  conveyed  said  real  estate 
to   Robert  F.   Wells,  whose  deed  therefor  has  been  duly 
recorded;  that  said  Wells,  with  his  wife,  then  and  there  exe- 
cuted to  Quick  a  mortgage  on  said  real  estate  to  secure  the 
purchase-money,  to  wit,  one  note  due  sixteen  months  after 
date,  for  two  thousand  one  hundred  and  twenty  dollars;  one 
due  twenty-eight  months  after  date,  for  two  thousand  two  hun- 
dred and  forty  dollars ;   one  due  twenty -eight  months  after 
date,  for  one  thousand  and  sixty-four  dollars;  one  due  forty 
months  after  date,  for  two  thousand  three  hundred  dollars; 
one  due  forty  months  afl^r  date,  for  one  thousand  and  forty 
dollars;  that  all  of  said  notes,  except  the  one  due  twenty^-eight 
months  afl;er  date,  for  one  thousand  and  sixty-four  dollars,  and 
one  other  of  said  notes,  subsequently  passed  into  the  hands  of 
said  Andrew  J.  Smith  by  endorsement  fi1)m  Quick,  and  said 
Smith  and  Lucien  Davenport  are  now  the  owners  and  hold- 
ers of  the  notes  endorsed  to  Smith  by  Quick,  and  said  i^uick 
still  holds  the  others;  that  William  Barton,  at  the  Sef)t«ni- 
ber  term,  1867,  of  the  Madison  Common  Pleas,  reco'vered 
judgment  against  said  Wells  for  the  suin  of  one  hundred  ^°d 
nine  dollars;  and  said  plaintiff  avers  that  said  mortgage  ^1 
Wells  to  Quick  and  said  judgment  in  favor  of  said  3*rton 
are  subsequent  to  and  subject  to  the  payment  of  said  mort- 
gage  made  to  said  Smith   and   assigned   to  said  plai'^^^''' 
Prayer  for  judgment  for  eight  thousand  dollars,  for  the  f^^' 
closure  of  the  equity  of  redemption,  and  the  sale  of  the  li^ort- 
gaged  premises. 

The   action   was    dismissed   as    to   Barton.      Dave^^F^ 
answered  in  three  paragraphs.     The  action  was  theo  dis- 
missed as  to  Davenport.     Next,  on  petition  of  Davenpor*  ^^ 
Abner  C.  Brownell,  they  were  made  parties  to  the  acti^^  ^* 
defendants.     Thereupon,  the  cause   was  submitted  to  t 
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court  for  hearing  and  determination  &s  to  the  defendants 
Quick  and  wife,  on  the  complaint,  default  and  evidence; 
and  there  was  a  finding  and  judgment  for  the  plaintiff  fot* 
the  amount  due  on  the  matured  note,  the  amount  which 
would  be  due  at  maturity  of  the  other  note,  for  the  fore- 
closure of  the  mortgage,  etc. 

Next,  there  was  a  reply  filed  to  the  answer /)f  Davenport 
and  Brownell,  a  pleading  not  found  in  the  record,  by  gen- 
eral denial. 

The  cause  was  then  continued  ftp  a  terin  or  two,  when  the 
defendant  Davenport,  on  leave  granted,  filed  a  fourth  para- 
graph of  answer,  alleging  that  on  the  10th  day  of  January^ 
1868,  he  filed  his  complaint  in  that  court  against  Robert  F. 
Wells,  Margaret  E.  Wells,  Andrew  J.  Bamett,  Vachel  C. 
Quick,  Mary  Quick,  Thomas  B.  Smith  and  Abner  O. 
Brownell,  in  which  he  set  up  and  charged,  among  other 
things,  that  on  the  28th  day  of  August,  1866,  Robert  F. 
Wells,  being  the  owner  of  the  real  estate  described  in 
the  complaint,  made  his  two  several  notes  of  that  date, 
payable  to  Vachel  C.  Quick,  each  for  the  sum  of  two 
thousand  dollars,  and  executed  to  Quick  a  mortgage,  in 
which  his  wife  joined,  upon  the  same  premises  mentioned 
in  the  complaint,  to  secure  the  payment  of  the  same,  with 
others,  which  notes  and  mortgage  had  been  assigned  to 
Davenport,  the  plaintiff  therein ;  that  Andrew  J.  Barnett, 
the  plaintiff  in  this  suit,  claimed  to  have  a  mortgage,  older 
than  that  of  Davenport,  on  the  same  real  estate,  to  secure  the 
jMiyment  of  over  seven  thousand  dollars,  which  he  held  as 
assignee  of  Thomas  B.  Smith,  and  alleging  that  said  mort- 
gage had  been  paid,  and  that  Barnett,  Quick  and  Smith  had 
combined  to  cheat  this  defendant  out  of  his  said  debt  by 
enforcing  the  payment  of  said  supposed  debt  of  Barnett, 
which  had  already  been  paid;  and  this  defendant  further 
says  that  said  Bamett,  Quick  and  Smith  were  each  duly  noti- 
fied of  the  commencement  and  pendency  of  said  suit  in  the 
said  court,  and  appeared  to  the  same,  and  that  such  proceed- 
ings were  had  in  that  court,  in  said  cause,  that  at  the  Janu- 
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ary  term,  1869,  etc.,  the  matters  and  things  in  said  complaint 
stated  were  by  the  plaintiff  herein  confessed  by  failing  to 
answer  or  deny  the  same,  and  judgment  was  rendered  against 
said  Robert  F.  Wells  on  said  notes  for  four  thousand  five 
hundred  and  ten  dollars  and  forty-five  cents,  for  foreclosure 
of  the  mortgage,  and  sale  of  the  premises. 

It  is  allege^  that  the  mortgage  set  out  by  the  plaintiff  in 
his  complaint,  etc.,  is  the  same  mortgage,  and  to  secure  the 
same  debt  Avhich  this  court  in  its  said  judgment,  etc.,  found  to 
have  been  paid,  etc.  Wherefore,  etc.  A  copy  of  the  record 
pleaded  is  filed  with  the  answer. 

This  paragraph  of  the  answer  was  adjudged  bad  on  demur- 
rer, and  there  was  an  exception. 

The  court,  on  the  hearing  of  the  cause,  found  that  the  lien 
of  the  plaintiff^s  mortgage  was  paramount  to  that  of  the 
mortgage  of  Davenport,  overruled  a  motion  for  a  new  trial 
made  by  him,  and  rendered  judgment  accordingly. 

The  record  is  in  a  very  bad  shape,  and  the  parties  were 
got  into  this  court  in  an  irregular  way. 

Andrew  J.  Smith,  Robert  F.  Wells  and  William  Barton 
have  entered  on  the  transcript  that  they  decline  to  join  in 
the  appeal. 

The  appellant  has  assigned  as  error,  inter  alia,  the  sustain- 
ing of  the  demurrer  to  the  fourth  paragraph  of  his  answer.  It 
was  unnecessary  for  the  defendant  to  file  with  his  answer  a 
copy  of  the  judgment  of  former  adjudication.  The  rendition 
of  judgment  as  against  Quick  and  wife,  before  the  issues 
were  made  betwfeen  the  plaintiff  and  Davenport,  was  proba- 
bly premature,  but  it  does  not  affect  the  substantial  rights  of 
Davenport. 

The  fourth  paragraph  of  the  answer  shows  that  the  appel- 
lee, Barnett,  claimed  under  the  senior  mortgage,  and  Daven- 
port under  a  junior  mortgage  on  the  same  land ;  that  Daven- 
port commenced  an  action  to  foreclose  his  mortgage,  making 
Barnett  a  defendant,  with  others,  and  alleging  that  the  mort- 
gage of  Barnett  had  been  paid  off^  and  that  Barnett,  Quick 
and  Smith  had  combined  to  cheat  him  out  of  his  debt  by 
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enforcing  a  second  payment  of  the  mortgage ;  that  Barnett 
and  others  were  duly  notified  of  the  pendency  of  the  action ; 
and  that  the  matters  alleged  in  the  complaint  were  confessed 
by  Barnett,  and  judgment  was  rendered  in  favor  of  the 
appellant  of  foreclosure,  etc. 

We  do  not  see  why  this  is  not  a  valid  adjudication  as  between 
the  appellee  and  the  appellant.  The  complaint  alleged  the 
payment  of  the  mortgage  sought  to  be  foreclosed  in  this 
action,  and  the  appellee  in  this  action,  who  w^as  a  defendant 
in  that,  confessed  the  feet,  and  upon  that  state  of  facts  the 
judgment  was  rendered.     Oreenup  v.  Crooksy  50  Ind.  410. 

It  is  urged  that  there  were  errors  committed  by  the  court 
in  the  progress  of  the  cause,  the  record  of  which  is  set  up  as 
a  former  adjudication.  This  is  not  material  in  this  action. 
The  judgment  is  valid,  notwithstanding  there  may  have  been 
errors  committed  by  the  court.  We  do  not  say  that  errors 
were  committed. 

Again,.it  is  urged  that  the  court  did  not  find  in  that  action 
that  the  mortgage  sought  to  be  foreclosed  in  this  case  had 
been  paid.  We  think,  in  eflFect,  the  court  did  this  in  the 
judgment  rendered.  The  court  found  generally  for  the  plain- 
tiff, and  in  its  judgment  foreclosed  the  equity  of  redemption 
of  all  the  defendants,  including  Barnett.  This  was  equiva- 
lent to  saying  that,  as  against  the  claim  of  Davenport,  under 
his  mortgage,  Barnett  had  no  lien  upon  or  claim  to  the 
mortgaged  premises. 

It  is  also  urged  that  the  court,  in  the  action  which  we  are 
considering,  committed  an  error  in  allowing  Davenport  to 
become  a  party  to  the  action,  and  to  file  an  answer.  We  do 
not  see  that  it  is  so.  But,  suppose  it  is  true,  the  question  is 
in  no  way  presented  by  the  appellee.  There  are  no  cross 
errors  assigned. 

It  is  further  urged,  that  as  some  of  the  parties  in  the  action 
to  foreclose  the  mortgage  of  Davenport  were  different  from 
those  in  this  action,  the  former  adjudication  cannot  be  used 
in  this  action.     W^e  think  the  difference  of  parties  unim- 
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portant  as  between  these  parties.  They  were  b6th  parties 
to  that  action,  as  they  are  both  parties  to  this. 

We  need  not  consider  other  points  which  are  urged,  as  the 
decision  of  this  one  disposes  of  the  only  question  in  the  case. 

The  judgment,  as  between  appellant  and  appellee,  is 
reversed,  with  costs,  and  the  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrer  to  the  fourth  paragraph  of 
the  answer,  and  for  further  proceedings. 


Gordon  v.  Cut^bertson. 

Practice.  —  Waiver  of  Demurrer,  —  Where,  the  court  having  sustained  a 
defendant's  demurrer  to  the  complaint,  he,  without  asking  for  judgment 
on  demurrer,  files  an  answer,  and  there  is  a  trial,  the  demurrer  will  be 
considered  as  waived. 

Same. — Demurrer, — Where,  to  a  complaint  on  a  note  and  to  foreclose  a 
mortgage,  there  was  an  answer  which  contained  no  defence  as  to  the  note, 
and  the  finding  was  solely  on  the  note ; 

Held^  that  there  was  no  error  in  sustaining  a  demurrer  to  the  answer. 

From  the  Switzerland  Circuit  Court. 

/.  A,   Worlis  and  /.  D.   TFbrfc«,  for  appellant. 

W.  M.  Smith,  for  appellee. 

BiDDLE,  C.  J. — This  suit  is  founded  on  a  promissory  note 
made  by  the  appellant  to  the  appellee,  and  a  mortgage  made 
by  the  appellant  and  Sarah  J.  Gordon,  his  wife,  on  certain 
real  and  personal  property,  to  secure  the  note.  Augustus 
Weaver,  who  had  purchased  the  personal  property  included 
in  the  mortgage  from  the  mortgagors,  was  also  made  a  party 
defendant  below. 

The  complaint  contains  two  paragraphs.  A  demurrer  was 
filed,  for  want  of  alleged  facts,  to  both  paragraphs  of  the 
complaint,  separately,  by  all  of  the  defendants,  which  was 
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sustained  by  the  court.  No  exceptions  were  taken  to  this 
ruling,  but  leave  was  granted  to  amend. 

Weaver  filed  a  demurrer  to  the  ^hole  complaint,  alleging 
an  insufficiency  of  facts,  which  was  also  sustained,  and  to  this 
ruling  no  exception  was  taken.  The  court  afterwards — 
the  appellee  refusing  to  fiirther  amend — rendered  judgment 
on  Weaver's  demurrer  against  the  appellee,  for  costs,  to 
which  no  exception  was  taken.  Without  any  final  judg- 
ment by  the  court  on  overruling  the  joint  demurrer,  and 
without  any  fiirther  amendment  of  the  complaint  by  the 
appellee,  the  appellant  answered  in  three  paragraphs,  to  the 
third  of  which  a  demurrer  was  sustained  for  want  of  alleged 
fects,  and  a  reply  filed  to  the  second,  the  first  being  a  general 
denial. 

The  appellee  then  dismissed  his  case  as  to  Sarah  J.  Gor- 
don, lu  this  anomalous  condition  of  the  record,  the  parties 
submitted  the  case  to  the  court  for  trial,  which  resulted  in  a 
finding  for  the  appellee.  Over  a  motion  for  a  new  trial,  and 
exception  taken,  judgment  was  rendered  on  the  verdict. 
Appeal. 

The  only  errors  which  are  properly  reserved  in  the  record 
and  assigned  here  are, 

1.  The  insufficiency  of  the  complaint. 

2.  Sustaining  the  demurrer  to  the  third  paragraph  of 
answer. 

3.  Overruling  the  motion  for  a  new  trial. 

The  appellant,  after  the  court  had  sustained  his  demurrers 
to  the  complaint,  having  pleaded  to  the  complaint,  without 
insisting  upon  judgment  on  demurrer,  must  be  held  to  have 
waived  the  demurrer. 

The  third  paragraph  of  answer  contains  no  defence  to  the 
promissory  note  sued  on ;  it  simply  goes  to  the  foreclosure 
of  the  mortgage  on  the  real  estate,  not  on  the  personal  prop- 
erty, and  is  therefore  no  answer  to  the  whole  complaint; 
besides,  the  finding  and  judgment  are  not  on  the  foreclosure, 
but  solely  on  the  note.     For  both  of  these  reasons,  therefore. 
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there  was  no  error,  in  view  of  the  whole  record,  in  sustain- 
ing the  demurrer  to  this  paragraph. 

We  think  the  complaint,  as  it  appears  in  the  transcript,  is 
good,  and  that  the  evidence  supports  the  finding. 

The  judgment  is  affirmed,  with  costs. 


Pence  et  al.  v.  Ckoan. 
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|138  961  Fraudulent  Conveyance.— ^i^-j/fiwi  <//"«:/.— Uader  the  statute,  the  qnes- 
tion  of  framiulent  intent  in  making  a  conveyance  is  not  one  of  l^al 
inference  or  presumption,  but  is  one  of  fact,  to  be  found  from  the  facts 
and  circumstances  of  the  case. 

Same. — A  conveyance  of  real  estate  or  charge  on  the  same  cannot  be 
adjudged  fraudulent  as  against  creditors  or  purchasers  solely  on  the 
•  ground  of  there  having  been  no  valuable  consideration  for  the  same. 

Same. — PUading,— Evidence, — Under  the  stntute,  a  creditor  seeking  to  set 
aside  a  conveyance,  on  the  ground  of  its  being  fraudulent,  must  allege 
and  show  the  facts  and  circumstances  necessary  to  make  out  the  case,  in 
addition  to  the  want  of  a  valuable  consideration. 

From  the  Madison  Circuit  Court. 

H,  D.  Thompson  and  J,  A.  Harrison,  for  appellants. 

M.  8.  Robinson,  J.  W.  Lovett,  J,  W.  Sanaberry  and  E,  B. 
GoodykoontZy  for  appellee; 

Downey,  J. — The  appellee  sued  Joseph  Pence,  Joseph  A. 
Pence  and  Jasper  Nelson.  The  complaint  is  in  a  single  par- 
agraph, and  states  the  following  facts :  That  on  the  24th  day 
of  January,  1871,  the  plaintiff  recovered  a  judgment  in  the 
Madison  Common  Pleas  against  Joseph  Pence  and  one  Clark, 
for  nine  hundred  and  seventy  dollars,  without  relief,  etc.,  on 
a  promissory  note,  dated  July  29th,  1870,  due  in  thirty  days, 
which  judgment  remains  unpaid;  that  on  the  20th  day  of 
March,  1871,  an  execution  was  duly  issued  on  the  judgment, 
which  was  returned  by  order  of  the  plaintifls;  that  neither 
said  Pence  nor  said  Clark  has,  at  any  time  since  the  rendi- 
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tion  of  said  judgment^  owned  or  possessed  any  lands^  tene- 
ments, goods,  chattels,  or  things  in  action,  which  could  have 
been  reached  by  execution ;  that  on  the  29th  day  of  July, 
1870,  said  Joseph  Pence  purchased  with  his  own  means  cer- 
tain real  estate  described  in  the  complaint,  of  said  Jasper 
Nelson,  for  the  sum  of  thirteen  thousand  dollars,  and  which 
was  and  is  worth  that  sum.  It  is  further  alleged  that  with 
the  intent  and  for  the  purpose  of  cheating,  hindering,  delay- 
ing and  defrauding  the  plaintiff  and  other  creditors  out  of 
their  just  debts,  said  Joseph  Pence  procured  and  directed 
said  Nelson  to  deed  and  convey  the  said  real  estate  to  Joseph 
A.  Pence,  the  son  of  the  said  Joseph  Pence,  then  a  minor, 
who  never  paid  or  agreed  to  pay  said  Joseph  Pence  or  the 
said  Jasper  Nelson  any  consideration  whatever  for  said  con- 
veyance; that  execution  upon  said  judgment  against  said 
Joseph  Pence  or  said  Clark  would  be  fruitless  and  unavailing, 
as  neither  of  them  has  any  property  subject  to  execution. 
Prayer,  that  the  deed  from  Nelson  to  Joseph  A,  Pence  be 
declared  void  as  to  the  plaintiff,  for  the  sale  of  the  land  or 
so  much  as  may  be  necessary,  and  for  other  proper  relief 

The  complaint  was  held  good  on  demurrer  thereto,  and 
this  ruling  of  the  circuit  court  is  the  only  question  which 
need  be  decided. 

It  was  said  in  Hvbba  v.  Bancrofts  4  Ind.  388,  that  under 
the  statute  of  Eliz.,  fraud,  in  the  making  of  a  voluntary  con- 
veyance by  one  at  the  time  indebted,  would  be  presumed, 
although  at  common  law  the  question  was  one  of  feet.  This 
rule  was  applied  in  the  early  cases  in  this  court.  Demaree 
V.  Drism,  2  Blackf  115.  And  see  2  Kent  Com.  441,  note  1. 
Now,  however,  we  have  this  statute :  "The  question  of  fraud- 
ulent intent,  in  all  cases  arising  under  the  provisions  of  this 
act,  shall  be  deemed  a  question  of  fact,  nor  shall  any  con- 
veyance or  charge  be  adjudged  fraudulent,  as  against  credit- 
ors or  purchasers,  solely  on  the  ground  that  it  was  not  founded 
on  a  valuable  consideration."     1  G.  &  H.  353,  sec.  21. 

Two  propositions  are  clearly  enunciated  here : 
Vol.  LI. —-22 
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1.  That  the  question  of  fraudulent  intent  shall  no  longer 
be  one  of  legal  inference  or  presumption,  but  it  shall  be  one 
of  fact,  to  be  found  from  the  facts  and  circumstances  of  the 
case  as  any  other  fact. 

2.  That  the  conveyance  or  charge  shall  not  be  adjudged 
fraudulent  as  against  creditors  or  purchasers,  solely  on  the 
ground  that  it  was  not  founded  on  a  valuable  consfderation. 
That  is,  that  something  more  must  be  shown  against  the 
deed  than  that  it  ^as  not  made  upon  a  valuable  considera- 
tion. If  the  party  is  indebted  at  the  time  of  the  convey- 
ance and  has  not  means  left  adequate  to  the  payment  of  his 
debts,  or  if  there  are  reasonable  grounds  on  w^hich  to  sus- 
pect his  present  and  continued  solvency,  such  and  the  like 
facts  or  circumstances,  in  addition  to  the  absence  of  a  val- 
uable consideration,  would,  no  doubt,  be  sufficient  to  over- 
throw the  conveyance. 

It  must  be  the  rule,  we  think,  under  this  statute,  that  the 
facts  or  circumstances,  in  addition  to  the  want  of  a  valuable 
consideration,  necessary  to  make  out  the  case,  must  be 
alleged  and  shown  by  the  party  seeking  to  set  aside  the  con- 
veyance. We  cannot  think  that  when  such  party  has  shown 
that  the  conveyance  was  made  without  a  valuable  considera- 
tion, the  grantee  must  then  assume  the  onus  of  proving  that 
the  deed  was  made  in  good  fiiith,  by  showing  that  the  grantor 
had  other  means  with  which  to  pay  his  debts,  or  some  other 
fact  sufficient  to  rebut  an  inference  of  fraud.  Such  a  rule 
would  be,  in  effect,  to  abrogate  the  statute  and  entitle  the 
party  attacking  the  conveyance  to  have  it  set  aside  by  show- 
ing merely  that  it  was  not  founded  upon  a  valuable  consid- 
eration, which  the  statute  prohibits. 

The  complaint  in  this  case  alleges  that  the  consideration 
for  the  conveyance  of  the  land  from  Nelson  to  Joseph  A. 
Pence  was  wholly  paid  by  Joseph  Pence,  and  that  he  caused 
the  land  to  be  conveyed  to  his  son  to  defraud  the  plaintiff 
and  others  of  his  creditors.  It  appears  also  from  the  dates 
given  that  the  conveyance  was  made  on  the  same  day  on 
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which  the  note  bore  date  on  which  the  judgment  sought  to 
be  collected  was  rendered. 

It  does  not  appear  that  Joseph  Pence  had  not  other  prop- 
erty and  means  ample  and  sufficient  at  the  date  of  the  con- 
veyance from  Nelson  to  pay  and  satisfy  all  his  debts.  The 
allegation  is,  that  the  judgment  defendants  had  not,  at  any 
time  after  the  rendition  of  the  judgment,  any  property  sub- 
ject to  execution.  The  judgment  was  not  rendered  until 
about  six  months  after  the  date  of  the  coliveyance  alleged  to 
be  fraudulent. 

We  think  the  complaint  does  not  sufficiently  show  that 
the  transaction  in  question  was  frdudulent. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint. 


Paris  v.  Strong. 
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Practice. — Mij/\»'ni/er,—The  Supreme  Court  cannot  reverse  a  judgment  on         |li5_?* 
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causes  of  action,  or  for  the  admission  of  evidence  in  support  of  each  of 
the  causes  of  action. 

Statute  of  Frauds. — Afarriage  Contract,— K  parol  contract  of  marriage, 
not  to  be  performed  within  a  year,  is  within  the  statute  of  frauds. 

Same.— A  parol  contract  of  marriage  that  may  be  performed  at  any  time 
within  three  years,  and  consequently  within  one  year,  is  not  within  the 

,    statute  of  frauds. 

Instruction.  — -  Crtdilnlity  of  Witness,  —  After  instructing  a  jury  that,  in 
deciding  upon  the  credibility  of  a  witness,  they  may  consider  certain  spe- 
cific things,  it  is  error  to  further  instruct  that  they  may  consider  what- 
ever else  they  may  have  seen  or  heard  during  the  trial  that  should  go  to 
the  credibility  of  the  witness. 

Contract.  —  Allegations  and  Proof,  —  In  a  suit  upon  a  contract,  under  an 
answer  of  general  denial,  the  plaintiff  cannot  recover,  unless  he  proves 
the  contract  alleged  in  the  complaint. 

From  the  Clinton  Circuit  Court. 

/.  F.  Kent  and  /.  N.  Sinis,   for  appellant. 

i.  McClurg,  for  appellee. 
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Downey,  J. — Suit  by  appellee  against  appellant,  for  breach 
of  marriage  contract. 

The  complaint,  as  amended,  alleges,  in  substance,  that  on 
or  about  the  1st  day  of  November,  1870,  the  defendant  agreed 
and  promised  to  marry  the  plaintiff,  in  consideration  that  she 
would  marry  him ;  that  it  was  then  and  there,  and  for  a  long 
time  afterwards,  agreed  between  them  that  they  would  many 
each  other  in  a  reasonable  time  from  said  dat«;  that  the 
time,  at  the  request  of  the  defendant,  was  postponed  from 
one  period  to  another,  until  near  the  time  of  commencing 
this  action ;  that  by  reason  of  said  contract  of  marriage,  and 
under  the  same,  the  defendant,  at  his  solicitation  and  request, 
had  carnal  knowledge  and  intercourse  with  plaintiff,  whereby 
she  became  pregnant,  and  was  delivered  of  a  child  on  the  3d 
day  of  October,  1871,  by  reason  of  which  she  was  sick  and 
prevented  from  performing  her  usual  avocations  for  six 
months;  that  the  defendant  has  neglected  and  refused  to 
marry  the  plaintiff,  and  still  neglects  and  refuses  so  to  do, 
although  the  plaintiff  has  all  the  time  been  ready  and  wil- 
ling to  marry  him,  and  in  all  things  performed  her  part  of 
the  contract,  and  has  often  requested  the  defendant  to  marry 
her.     Wherefore,  etc. 

The  complaint  was  adjudged  sufficient  on  demurrer  thereto, 
alleging, 

J.   That  several  causes  of  action  were  iqjproperly  joined. 

2.  That  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  defendant  answered  by  a  general  denial,  and  also  cer- 
tain special  paragraphs.  Reply  in  denial  of  the  special  par- 
agraphs. 

There  was  a  trial  by  a  jury,  and  a  verdict  for  the  plaintiff. 
A  motion  for  a'  new  trial  was  made  and  overruled,  and  there 
was  judgment  on  the  verdict. 

The  first  error  alleged  is  the  refiisal  of  the  court  to  quash 
the  writs  of  summons,  two  of  which  were  successively  issued. 
We  think  there  is  no  merit  in  the  objections  urged  to  the 
writs.     See  2  G.  &  H.  63,  sec.  37. 
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The  second  alleged  error  is  the  overruling  of  the  demur- 
rer to  the  complaint.  If  there  was  a  misjoinder  of  causes  of 
action^  which  we  need  nqt  decide,  we  cannot  reverse  on  that 
account.     2  G.  &  H.  81,  sec.  52 

We  may  as  well  say  here  as  elsewhere  that  we  think  it 
follows  that  we  cannot,  in  such  case,  reverse  because  the 
court  admitted,  over  the  defendant's  objection,  evidence  in 
support  of  each  cause  of  action  so  improperly  united.  If  we 
cannot  reverse  on  account  of  an  erroneous  ruling  on  the 
demurrer  in  such  case,  it  must  follow  that  we  cannot  do  so 
on  account  of  the  admission  of  evidence  in  support  of  each  of 
the  'causes  of  action. 

It  requires  some  degree  of  liberality  to  hold  that  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action. 
The  promise  alleged  is  to  marry  in  a  reasonable  time.  It  is 
then  alleged  that  the  time  was  postponed  from  one  period  to 
another,  until  near  the  time  of  commencing  this  action.  The 
uncertainty  is  in  this  part  of  the  complaint.  If  the  time  was 
thus  postponed  until  near  the  time  of  the  commencement  of 
the  action,  it  seems  to  us  that  the  time,  to  which  it  was  thus 
postponed  might  have  been  stated,  and  the  breach  predicated 
thereon.  On  account,  however,  of  the  allegation  of  readi- 
ness on  the  part  of  the  plaintiff,  and  the  demands  upon  the 
defendant  to  comply  with  his  promise,  and  his  refusal,  we 
hold  the  complaint  good. 

Several  grounds  for  a  new  trial  were  stated  in  the  motion. 

The  sufficiency  of  the  evidence  to  justify  the  verdict 
was  one  of  the  grounds.  We  regard  the  evidence  of  the 
plaintiff  as  showing,  not  a  contract  to  marry  in  a  reasonable 
time  and  the  postponement  from  time  to  time  of  its  peform- 
ance,  but  as  showing  a  promise  to  marry  in  or  within  three 
years  from  the  date  of  the  making  of  the  contract.  But  we 
need  not  diecide,  and  do  not  decide,  anything  upon  the  suffi- 
ciency of  the  evidence,  as  we  have  come  to  the  conclusion 
that  the  judgment  should  be  reversed  on  other  grounds. 

Counsel  urge  that  the  contract  proved  was  a  contract 
not  to  be  performed  within  a  year,  and  was,  therefore,  void 
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by  the  statute  of  frauds.  We  do  not  doubt  but  that  a  con- 
tract of  marriage,  not  to  be  performed  within  a  year,  is  within 
the  statute,  as  well  as  a  contract  on  any  other  subject  But 
the  evidence  does  not  clearly  show  that  the  contract  might  not 
have  been  performed  within  the  year.  It  was  to  be  performed 
either  in  or  within  three  years.  If  it  might  be  performed 
at  any  time  within  the  three  years,  and  consequently  within 
one  year,  it  would  not  be  within  the  statute.  Wiggins  v. 
Keizer,  6  Ind.  252;  Wilson  v.  Ray,  13  Ind.  1;  Fall  v. 
Hazelrigg,  45  Ind.  576. 

It  is  urged  that,  as  the  plaintiff  testified  that  the  defend- 
ant ceased  to  visit  her  for  three  months  at  one  time,  this 
showed  an  abandonment  of  the  contract  and  a  discharge  of 
the  defendant.  We  do  not  understand  that  the  plaintiff  tes- 
tified to  a  discharge  of  the  defendant  from  his  engagement, 
either  expressly  or  by  implication.  At  all  events,  she  testi- 
fied to  a  renewal  of  the  relations  ^vhich  had  before  existed. 

Objection  is  made  to  the  second  instruction  given  by  the 
court,  which  was  as  follows : 

"  In  determining  the  credibility  of  a  witness,  you  should 
take  into  consideration  the  interest  of  the  witness  in  the  event 
of  the  suit,  his  general  intelligence,  his  strength  of  memory, 
his  means  of  knowledge  about  which  he  testifies,  his  manner 
upon  the  witness  stand,  his  consistency  with  himself  and  with 
the  other  witnesses  who  testified  in  the  cause,  and  whatever 
else  you  may  have  seen  or  heard  during  the  trial  that  should 
go  to  his  credibility.'^ 

We  think  the  latter  part  of  this  charge  is  exceptionable. 
The  court  informed  the  jury  that,  in  deciding  upon  the  cred- 
ibility of  a  witness,  they  might  consider  certain  specified 
things,  and  also  whatever  else  they  might  have  seen  or  heard 
during  the  trial  that  should  go  to  his  credibility.  This  latter 
part  of  the  charge,  we  think,  should  not  have  been  given. 

The  fifth  instruction  given  was  as  follows: 

"To  entitle  the  plaintiff  to  recover  in  this  action,  she 
must  prove,  by  a  preponderance  of  all  the  evidence  given  in 
the  cause,  that  there  was  a  contract  of  marriage  made  ami 
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entered  into  by  and  between  the  defendant  and  the  plaintiff, 
and  that  the  defendant  failed  to  comply  with  that  contract/' 

In  the  tenth  instruction,  the  court  said,  among  other 
things, 

"  If  you  find  that  a  marriage  contract  existed  between  the 
parties,  and  that  the  defendant  &iled  to  perform  his  part  of 
that  contract,  give  the  plaintiff  such  damages  as  will  fully 
compensate  her  for  such  injuries  as  arose  immediately  from 
the  breach." 

The  defendant  having  pleaded  a  general  denial  of  the 
complaint,  the  plaintiff  could  not  recover  unless  she  proved 
the  contract  alleged  in  her  complaint.  The  instructions  just 
copied  authorized  the  jury  to  find  for  the  plaintiff  upon  the 
proof  of  any  marriage  contract,  whether  it  was  the  one  alleged 
in  the  complaint  or  not  This  was  entirely  wrong.  No  rule 
of  law  can  possibly  be  better  settled,  and  none  is  more  neces- 
sary in  the  administration  of  justice,  than  that  the  plaintiff 
must  recover  upon  his  allegations,  or  not  at  all.  If  this  were 
not  so,  it  would  be  a  mockery  to  require  him  to  state  a  suffi- 
cient case  in  his  complaint.  Having  thus  stated  his  case,  his 
proofe  ought  to  be  confined  to  it,  and  if  he  has  proved  a  dif- 
ferent case,  however  meritorious,  he  should  be  defeated. 
McAroy  v.   Wright,  25  Ind.  22. 

Other  questions  are  made  with  reference  to  instructions 
given,  and  others  which  were  refused,  but  we  do  not  deem  it 
necessary  to  consider  them. 

The  judgment  is  reversed,  with  costs;  cause  remanded^ 
with  instructions  to  grant  a  new  trial. 


Holdefer,  Guardian,  v.  Teifel. 

Will. — IfuonsisUnt  Prwisums. — Where  there  are  two  provisions  in  a  wiU 
which  are  inconsistent,  that  which  is  posterior  in  local  position  must  be 
taken,  to  denote  the  intention  of  the  testator. 
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Same. — A  testator  bequeathed  to  seven  persons,  numbering  and  naming 
them,  his  mortgages,  notes  and  cash,  to  be  divided  among  them  so  that 
the  first  four  should  <*get  their  shares  right  off,  as  soon  as  the  affaiis" 
could  be  settled ;  while  the  fifth  was  '*  to  have  her  share  if  she  returns 
cured  from  the  hospital ;  if  she  does  not  return  cured,  or  not  at  all,  hei 
children  are  to  inherit  her  share  in  equal  parts  when  they  are  of  age." 
The  sixth  was  to  get  **  five  dollars  in  his  own  hands,  while  his  children 
;are  to  have  the  balance  of  his  share  when  they  are  of  age,  also  equally 
divided  amongst  them."  The  seventh  and  last  numbered  *'  share  is  also 
to  be  equally  divided  among  his  children  when  they  are  of  age."  By  a 
subsequent  clause  the  testator  directed  that  his  son  H.  should  have  '*  the 
authorization  and  power  to  collect  all  said  money,  due  me  by  mortgages 
or  notes,  and  shall  divide  and  distribute  the  same  as  above  mentioned." 

Held^  in  an  action  by  said  seventh  and  last  numbered  legatee,  as  guardian 
of  his  minor  children,  against  said  H.,  who,  as  executor,  had  made  final 
settlement  and  had  been  discharged,  to  recover  the  amount  of  the  last 
numbered  legacy,  that  the  plaintiff  had,  personally,  no  right  to  any  part 
of  said  share,  and  that  neither  of  his  children  was  entitled  to  claim  his  or 
her  share  until  arrived  at  majority. 

From  the  Clay  Circuit  Court. 

W.  W.  Carter  and  S,  D.  Coffey,  for  appellant. 

G.  A.  Knight  and  C.  H.  Knight,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellant,  as  the 
guardian  of  his  minor  children,  to  recover  from  the  defend- 
ant the  amount  of  a  certain  legacy  bequeathed  to  them  by 
the  last  will  of  George  Teifel,  deceased.  The  defendant  was 
the  executor  of  the  estate  of  the  deceased,  having  acted  as 
such  under  the  authority  of  the  probate  court  of  Clarke 
county,  in  the  State  of  Illinois,  in  which  court  he  had  made 
final  settlement  and  been  duly  discharged,  having  in  his 
hands  and  due  to  the  plaintiff  and  his  wards,  as  is  alleged,  the 
sum  of  near  five  hundred  and  ninety  dollars.  The  plaintiff, 
in  his  complaint,  claimed  the  money  on  behalf  of  himself  and 
his  wards. 

A  copy  of  the  will  is  set  out,  and  so  much  of  it  as  is  nec- 
essary to  an  understanding  of  the  question  involved  is  as  fol- 
lows: 

"  First. — I  give  and  bequeath  to  the  following  seven  heirs, 
Xo.  2  Henry  Teifel,  No.  3  Catharine  Roesslin,  No.  4  Peter 
Teifel,  No.  5  John  Teifel,  No.  6  Margaret  Teifel  (formerly 
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Bannis's  wife),  No.  7  Leonhardt  Teifel,  No.  8  John  Holde- 
fer  (my  son-in-law),  all  of  my  mortgages,  notes  and  cash  I 
shall  possess  on  the  day  of  my  death ;  the  same  remaining 
amount  I  want  divided  among  the  above  named  as  follows : 
2,  3,  4  and  5  are  to  get  their  shares  right  off,  as  soon  as 
the  affiiirs  can  be  settled,  while  No.  6  is  to  have  her  share  if 
she  returns  cured  from  the  hospital ;  if  she  does  not  return 
cured,  or  not  at  all,  her  children  are  to  inherit  her  share  in 
equal  parts,  when  they  are  of  age.  No.  7  is  to  get  five  dol- 
lars ($5.00)  in  his  own  hands,  while  his  children  are  to  have 
the  balance  of  his  share  when  they  are  of  age,  also  divided 
equally  amongst  them.  No.  8  share  is  also  to  be  equally 
divided  among  his  children  when  they  are  of  age." 

The  second  clause  of  the  will  devises  to  the  wife  of  the  tes- 
tator a  house  and  lot  and  the  property  therein  and  thereon, 
and  the  third  clause  is  as  follows : 

"  Third. — I  do  hereby  direct  that  my  son,  Henry  Teifel, 
shall  have  the  authorization  and  power  to  collect  all  said 
money  due  me  by  mortgages  or  notes,  and  shall  divide  and 
distribute  the  same  as  above  mentioned." 

A  demurrer  to  the  complaint,  assigning  for  cause,  amongst 
other  things,  the  want  of  sufficient  facts,  was  sustained,  and 
the  plaintiff  excepted.     Judgment  for  defendant. 

The  first  part  of  the  first  clause  of  the  will,  taken  by  itself, 
would  seem  to  give  the  appellant,  who  is  designated  as  No. 
8,  one  of  the  seven  shares  designated.  But  this  would  be 
utterly  inconsistent  with  the  subsequent  parts  of  the  will. 
It  is  provided  in  the  will,  that  numbers  2,  3,  4  and  5  "  are  to 
have  their  shares  right  off;"  thus,  as  to  them,  no  change  is 
made  from  what  would  seem  to  have  been  intended  by  the 
first  part  of  the  first  clause.  Not  so,  however,  as  to  the 
others.  No.  6  was  to  have  her  share  only  in  case  she 
returned  cured  from  the  hospital;  otherwise  her  children 
were  to  "inherit"  it,  in  the  language  of  the  will. 

It  is  plain  that  number  7  was  to  have  only  five  dollars  of 
the  share  set  apart  ta  him,  and  the  residue  was  to  go  to  his 
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children.  It  is  equally  plain  that  the  testator  intended  that 
the  share  designated  as  No.  8  should  go  to  the  children  of 
the  plaintiff  when  they  should  come  to  majority.  Perhaps, 
if  the  will  had  stopped  with  the  first  clause^  the  plaintiff 
might  have  been  entitled  to  receive  the  money  in  trust,  to 
his  own  use  during  the  minority  of  his  children,  and  then  to 
pay  it  to  them.  But  the  third  clause  is  at  variance  with 
such  theory.  By  the  third  clause  the  defendant,  Henry  Tei- 
fel,  is  made  the  trustee  to  collect  the  money  and  "  divide  and 
distribute  the  same  as  above  mentioned.'^ 

The  distribution  could  not  be  made  as  above  mentioned 
without  being  made  at  the  time  mentioned.  In  respect  to 
the  plaintiff's  wards,  the  distribution  cannot,  according  to 
the  terms  of  the  will,  be  made  until  they  become  of  age. 
Whether  they  must  all  become  of  age  before  any  will  be 
entitled  to  receive  their  shares,  we  need  not  determine. 

Taking  the  will  as  an  entirety,  we  are  of  opinion  that  the 
plaintiff  has  personally  no  right  to  the  money  demanded, 
and  that  neither  of  his  children  is  entitled  to  claim  his  or 
her  share  until  he  or  she  arrive  at  majority. 

Where  there  are  two  provisions  in  a  will  which  are  incon- 
sistent, that  which  is  posterior  in  local  position  must  be 
taken  to  denote  the  intention  of  the  testator.  Eeans  v.  Hvd- 
son,  6  Ind.  293. 

We  are  of  opinion  that  the  judgment  below  was  correct. 

The  judgment  below  is  affirmed,  with  costs. . 


1 51  8gi  Holland  et  al.  v.  Johnson. 

PRiNcrPAL  AND  SuKETY.— /^fifose  of  Surety .  —  Pleading.  —  To  a  suit  upon  a 
promissory  note,  an  answer  by  a  surety,  alleging  that  the  payee,  without 
the  knowledge  or  consent  of  the  surety,  released  a  mortgage  on  real 
estate,  executed  by  the  principal  maker  to  the  payee  to  secure  the 
payment  of  the  note,  and  extended  the  time  of  payment  for  a  definite 
period  after  maturity,  in  consideration  of  a  new  mortgage  executed  by 
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the  principal  maker  and  his  wife  on  the  same  real  estate,  was  good, 
whether  copies  of  the  mortgages  were  made  parts  of  the  answer  or  not. 

Same. — Pawl  ReUiue  of  Mortgage, — A  parol  release  of  such  first  mortgage 
was  valid. 

Same. — It  is  the  duty  of  the  payee  of  a  note,  on  which  there  is  a  surety,  to 
hold  all  securities  which  he  has  from  the  principal  in  the  note,  whether 
the  securities  existed  at  the  date  of  the  note  or  were  given  afterwards, 
and  if  he  releases  such  securities,  the  surety  on  the  note  will  be  released 
to  the  extent  of  the  value  of  the  securities  released. 

From  the  Lawrence  Circuit  Court. 

P.  A,  Parks  and  N,  Orooke,  for  appellants. 

ff.  Putnam^  G,  W.  Friedley  and  H.  C.  Duncan,  for  appel- 
lee. 

Pettit,  J. — This  suit  was  prosecuted  by  the  appellants, 
William  A.  Holland  and  John  Holland,  against  the  appellee, 
David  Johnson,  on  a  promissory  note,  copied  below,  it  being 
joint  and  several,  and  the  Aliens  having  been  adjudged 
bankrupts  before  the  suit  was  brought: 

'^  Six  months  after  date,  we  or  either  of  us  promise  to  pay 
William  A.  and  John  Holland,  six  hundred  and  forty-five 
dollars  and  thirty-three  cents,  for  value  received,  collectible 
without  any  relief  from  valuation  or  appraisement  laws,  with 
ten  per  cent,  interest  from  date  until  paid. 

"February  8th,  1873.  Riley  Allen. 

"Hiram  Allen. 
"David  Johnson." 

The  complaint  was  answered  in  eight  paragraphs,  and  the 
first  error  assigned  and  complained  of  is  the  overruling  of  a 
demurrer  to  the  first,  second,  third  and  fourth  paragraphs  of 
the  answer.     The  first  paragraph  of  the  answer  was  this : 

"  1.  The  defendant  herein  says  that  he  executed  the  note 
mentioned  in  plaintiffs'  complaint,  but  that  he  executed  it  as 
surety,  which  fact  at  that  time  was  known  to  plaintiflfe,  of 
Hiram  Allen  and  Riley  Allen,  who  also  signed  said  note; 
that  said  note  was  secured  by  a  mortgage,  a  copy  of  which  is 
filed  herewith  and  made  a  part  hereof,  made  by  said  Riley 
Allen  and  Hiram  Allen,  on  the  18th  day  of  February,  187e3, 
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and  on  that  day  taken  and  accepted  by  plaintiff;  that  said 
land,  so  conveyed,  was  at  that  time,  and  still  is,  of  the  cash 
value  of  three  thousand  dollars,  which  was  sufficient  to  secure 
the  note  in  plaintifi^'  complaint  mentioned  and  another 
promissory  note  mentioned  in  said  mortgage ;  that,  on  the  5th 
day  of  May,  1873,  the  plaintiffs,  without  the  knowledge  or 
consent  of  the  defendant,  and  contrary  to  his  wishes,  and  for 
a  valuable  consideration,  released  said  mortgage,  in  consider- 
ation of  a  new  mortgage  from  said  Aliens  and  their  respective 
wives,  on  the  land  mentioned  in  said  mortgage,  dated  Feb- 
ruary 18th,  1873,  extended  the  time  of  the  payment  of  the 
note  set  out  in  plaintiflfe'  complaint  for  a  length  of  time  beyond 
when  the  same  would  fell  due,  to  wit,  for  the  space  of  six 
months,  and  agreed  to,  and  did  then  and  there,  bind  them- 
selves to  give  said  Aliens  longer  time  for  the  payment  of 
said  note ;  that  in  consideration  of  said  promise  and  agree- 
ment by  plaintiffs,  said  Aliens  did  then  and  there,  together 
with  their  said  wives,  execute  and  deliver  to  said  plaintifis 
said  new  mortgage,  which  is  filed  herewith  by  copy.  Where- 
fore this  defendant  says  that  he  is  released  from  all  liability 
on  said  note.  He  therefore  asks  for  judgment  for  his  costs 
herein,  and  for  all  proper  relief 

The  second  paragraph  of  the  answer  sets  up  the  substantial 
fects  of  the  first,  tmd,  in  addition,  alleges  that  the  interest  of 
the  wives  of  the  Aliens  in  the  lands  mortgaged  on  the  5th  day 
of  May,  1873,  was  of  the  cash  value  of  two  thousand  dollars, 
and  that  the  plaintiffs,  w^ithout  the  knowledge  or  consent  of 
the  defendant,  cancelled  and  released,  on  the  5th  day  of  Sep- 
tember, 1873,  the  mortgage  of  the  5th  day  of  May,  1873. 

The  third  paragraph  is  substantially  the  same  as  the  first, 
with  the  addition  that  the  plainti£&  extended  the  time  of 
payment  of  the  note  to  the  Aliens  six  months,  in  considera- 
tion of  their  making  the  mortgage  of  February  18th,  1873. 

The  fourth  paragraph  sets  up  a  parol  release  and  surren- 
der of  the  mortgage  of  the  18th  of  February,  1873. 

A  majority  of  the  court  hold  all  of  these  paragraphs  of 
the  answer  good,  as  well  those  which  make  the  mortgages  a 
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part  of  them  as  those  which  do  not  do  so^  and  that  the  mort- 
gages were  not  the  foundation  of  the  defence  set  up  in  them^ 
and  that  a  parol  release  is  valid  in  such  a  case  as  this^  and 
that  these  views  are  sustained  by  the  following  authorities  : 

As  to  theiailure  to  file  the  mortgages  or  a  copy  of  them  with 
the  paragraphs  in  which  they  are  set  up,  Heitman  v.  Schnek, 
40  Ind.  93. 

As  to  parol  release,  Mauzey  v.  BoweUy  8  Ind.  193,  and 
notes  1  and  2;  Knarr  v.  Conaway^  42  Ind.  260;  Acklu  v. 
Ackla,  6  Pa.  St.  228,  and  cases  there  cited. 

In  these  views  the  writer  does  not  concur.  He  thinks  that 
the  mortgages  were  the  foundation  of  the  defence,  and  that, 
under  our  statute,  the  original  or  a  copy  should  have  been 
filed  with  each  paragraph  of  the  answer,  and  that  a  parol 
release  of  a  mortgage,  in  such  a  case  as  this,  is  not  valid. 

It  is  urged  by  the  counsel  for  the  appellants,  that  the 
release  of  securities  given  by  the  principals.  Aliens,  to  the 
payees,  Hollands,  after  the  note  was  made  and  signed  by 
Johnson  as  surety,  cannot  release  Johnson  as  such  surety. 

We  hold  the  reverse  of  this  position.  It  is  the  duty  of 
the  payee  of  a  note,  on  which  there  is  a  surety,  to  hold  all 
securities  which  he  has  from  the  principal  in  the  note, 
whether  the  securities  existed  at  the  date  of  the  note  or  were 
given  aftierwards;  and  if  he  releases  such  securities,  the 
surety  on  the  note  will  be  released  to  the  extent  of  the  value 
of  the  security  which  has  been  released  by  the  payee.  Stew^ 
aH  V.  Davis"  Ex^r,  18  Ind.  74 ;  Story  Eq.  J^T.,  sees.  325  and 
326;   2  Am.  L.  Cas.  345  d  seq. 

We  think  and  hold  that  there  was  no  error  in  refiising 
to  allow  the  plaintiff*  to  take  a  nonsuit  after  the  jury  had 
retired  and  before  they  had  returned  with  their  verdict. 
2G.&H.  216,8ec.  363. 

The  only  remaining  questions  are  as  to  the  sufficiency  of 
the  evidence  and  the  correctness  of  the  instructions  given. 

The  evidence  clearly  tends  to  prove  the  allegations  of  the 
pleadings,  and  the  instructions  are  clearly  within  and  con- 
fined to  the  issues  joined  and  the  evidence  given. 
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We  can  find  no  error  in  the  action  of  the  court  below. 
The  judgment  is  aflSrmed,  at  the  costs  of  the  appellants. 


Charles,  Administrator,  et  al.  v.  Malott. 

Pleading. — Replevin.-^\n  an  action  for  the  recovery  of  the  possession  of 
personal  property,  it  is  not  a  good  answer  that  since  the  commencement 
of  the  action  the  plaintiff,  by  his  use  of  the  property,  has  realized  more 
than  the  amount  of  his  claim,  and  has  sold  the  property  for  a  certain 
sum,  for  which  he  has  not  accounted. 

From  the  Grant  Circuit  Court. 

J.  Van  Devanter^  J.  F.  McDowell  and  D.  V.  BtimSy  for 
appellants. 

A.  Steele,  R.  T.St  John,  J.  Broionlee  and  O.  T.  B.  Cbrr, 
for  appellee: 

Downey,  J. — This  was  an  action  by  the  appellants  against 
the  appellee,  to  recover  the  possession  of  a  portable  saw- 
mill, fixtures,  etc.  The  case  was  here  before ;  43  Ind.  248. 
Since  that  time,  Job  S.  Mills  has  died,  and  Joel  Charles  has 
been  appointed  administrator  of  his  estate.  The  answer  in 
the  case,  when  it  was  here  before,  consisted  of  a  general 
denial  and  two  special  paragraphs,  as  may  be  seen  by  refer- 
ring to  the  report  of  the  case.  Since  that  time,  an  addi- 
tional and  fourth  paragraph  was  filed  by  leave  of  the  court, 
which,  omitting  a  part  struck  out,  is  as  follows : 

"  Defendant  further  charges  that  when  they  so  took  said 
property,  they,  the  intestate  and  plaintifis,  agreed  with  the 
defendant  that  they  only  took  the  same  to  indemnify  them- 
selves and  to  repay  the  said  sums  so  paid  as  such  security 
for  said  Willcuts,  and  for  no  other  purpose ;  that  when  they 
were  so  paid  and  made  whole,  they,  plaintiffs,  would  return 
said  property  to  said  defendant.  Said  defendant  avers  that 
after  they  so  took  said  property,  they,  plaintiffs,  run  and  oper- 
ated the  same  for  ten  months,  and  realized  from  and  by  the 
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same  great  profits,  and  much  more  than  would  repay  them, 
plaintifib,  for  and  on  account  of  the  said  payments  so  made 
for  said  Willcuts  and  their  other  charges  and  expenses, 
after  which  said  plaintiflfe  sold  the  said  property  for  a  large 
sum  of  money,  to  wit,  three  thousand  dollars,  which  they 
refused  to  pay  over  or  account  for  to  said  defendant,  or  for 
any  part  thereof.'^ 

To  this  paragraph  of  answer  the  plaintiflfe  demurred,  on 
the  ground  that  the  same  did  not  state  iacts  sufficient  to  con- 
stitute a  bar  to  the  action,  and  the  demurrer  was  overruled. 
Reply  in  denial. 

The  issues  were  tried  by  a  jury,  and  there  was  a  verdict 
for  the  defendant.  A  motion  for  a  new  trial  was  made  by 
the  plaintiffs,  which  was  overruled,  and  there  was  final  judg- 
ment for  the  defendant. 

Several  errors  are  assigned,  and  among  them,  that  the  court 
erred  in  overruling  the  demurrer  to  the  fourth  paragraph  of 
the  answer.  This  paragraph  of  the  answer  does  not,  we 
think,  state  fiicts  sufficient  to  constitute  a  defence  to  the 
plaintiffs*  action.  The  facts  appear  to  be  matters  which 
occurred  after  the  commencement  of  the  action.  The 
complaint  charges  that  the  plaintiil^  are  the  owners  and 
entitled  to  the  possession  of  the  property.  This  answer  does 
not  meet  that  claim  in  any  way,  but  asserts  something  occur- 
ring afterwards  as  a  defence.  It  does  not  deny  the  asserted 
right  of  the  plaintiffs  to  possess  the  property  at  the  time 
when  they  sued  for  it,  but  asserts  that  by  using  it  they  real- 
ized more  than  would  pay  the  amount  of  their  claim,  and 
then  sold  the  same  for  three  thousand  dollars,  which  they 
have  not  accounted  for.  This  is  not  an  answer  either  deny- 
ing or  avoiding  the  plaintiffs*  cause  of  action. 

It  is  urged  by  counsel  for  the  appellee,  that  all  the  mat- 
ters alleged  in  the  fourth  paragraph  of  the  answer  were 
admissible  under  other  paragraphs  of  the  answer,  and  that, 
for  this  reason,  there  was  ;io  available  error  in  overruling 
the  demurrer  thereto.  The  rule  is  applicable  to  a  case  where 
a  demurrer  has  been  sustained  to  a  good  paragraph,  and 
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there  is  sgfiother  paragraph  under  which  the  defence  set  up 
in  the  paragraph  held  bad  could  be  proved,  and  not  to  a 
case  like  the  one  under  consideration. 

It  is  assigned  as  a  cross  error  that  the  court  improperly 
struck  out  part  of  this  paragraph  of  the  answer.  The 
grounds  of  the  motion  were,  that  the  court  had  not  permit- 
ted the  matter  struck  out  to  be  pleaded,  and  that  it  was 
already  pleaded  in  other  paragraphs  of  the  answer.  We  do 
not  discover  any  error  in  this  ruling  of  the  court.  The 
court  may  set  aside  or  strike  out  redundant  or  unnecessary 
pleadings.     2  G.  &  H.  102,  sec.  77. 

We  do  not  deem  it  necessary  to  examine  other  questions 
presented,  if  any  there  are. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
fourth  paragraph  of  the  answer. 


Nesbit  et  al.  v.  Knowlton  et  al. 

Principal  and  Surety.— 5«/fr»f^  Court. — Evidence,— K  note  made  by  A, 
B.  and  C.  was  paid  by  B.,  who,  in  this  action,  recovered  judgment  for 
the  full  amount  so  paid  against  C,  the  court  finding  from  the  evidence 
that  while  B.  and  C.  were  both  sureties  for  A.,  yet  B.  was  also  surety  for 
C;  and  the  Supreme  Court  refused  to  reverse  the  judgment  upon  the  eti- 
dence. 

From  the  Cass  Circuit  Court. 

S.  T,  McGonneli  and  M.  Winfield,  for  appellants. 

Dow^NEY,  J. — The  appellees  sued  the  appellants,  alleging 
in  their  complaint,  that  they  were  partners,  and  that,  on  the 
17th  day  of  June,  1870,  they  and  the  defendants,  John  Stone- 
barger,  John  Alexander  and  Archibald  M.  Nesbit,  executed 
to  James  Cheney,  cashier  of  the  Logansport  National  Bank, 
their  promissory  note,  which  is  set  out  in  the  complaint, 
and    which   is   dated  on  the  day  aforesaid,  payable  ninety 
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days  after  date,  for  three  hundred  and  seventy-five  dollars, 
and  is  signed  by  the  parties  in  the  following  form  and  order : 
"John  Stonebarger,  Knowlton  &  Dykeman,  Nesbit  &  Alex- 
ander." 

It  is  alleged  by  the  plaintiffs,  that  they  were  simply  sure- 
ties for  the  defendants,  and  had  no  interest  in  the  note  sued 
on;  that  the  defendants  did  not  pay  the  note  at  maturity; 
that  the  plaintiflfe,  as  such  sureties,  were  compelled  te  and 
did  pay  the  same,  amounting  to  five  hundred  dollars;  that, 
at  the  time  of  making  said  note,  the  defendants  agreed  to 
pay  reasonable  attorneys'  fees,  if  suit  was  instituted  on  the 
same;  and  that  there  is  now  due  and  unpaid,  as  attorneys' 
fees,  fifty  dollars. 

They  aver  that  the  defendants  have  not  paid  the  amount 
of  said  note,  ete.,  to  the  plaintiffs,  but  there  is  due  them  the 
sum  of  five  hundred  dollars,  for  which  they  demand  judg- 
ment, etc. 

Nesbit  and  Alexander  answered  by  a  general  denial  and 
certain  special  paragraphs.  Also,  they  made  an  offer  to  con- 
fess judgment  for  one  hundred  dollars  and  costs.  Reply  in 
denial  of  the  special  paragraphs  of  the  answer. 

The  trial  was  by  the  court,  without  a  jury,  and  there  was 
a  finding  and  judgment  for  the  plaintiffs,  for  three  hundred 
and  forty-three  dollars.  A  motion  for  a  new  trial,  for  the 
reason,  among  others,  that  the  finding  of  the  court  was  not 
sustained  by  the  evidence,  was  made  by  the  defendants,  and 
overruled  by  the  court. 

It  is  assigned  as  error,  that  the  court  improperly  refused 
to  grant  a  new  trial,  and  this  is  the  only  error  insisted  upon 
by  counsel  for  appellants.  The  insufficiency  of  the  evidence 
is  the  only  ground  relied  upon. 

The  note  mentioned  in  the  complaint  was  given  in 
renewal  for  part  of  the  amount  of  a  larger  note,  which  the 
same  parties  had  previously  given  to  the  same  payee.  Stone- 
barger was  the  party  for  whom  the  money  was  obtained  fi*om 
the  bank.  It  is  not  denied  that  the  appellants  were  sureties 
Vol.  LI.— 23 
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for  him,  and  they  insist  that  the  appellees  were  co-sureties 
with  them  for  Stonebarger. 

The  appellees  claim  that,  while  they  were  sureties  of 
Stonebarger  to  the  payee,  yet,  as  between  them  and  the 
appellants,  they  were  sureties  of  appellants,  and  having  paid 
the  debt  to  the  payee,  have  a  right  of  action  against  them  for 
the  whole  amount  paid. 

It  is  not  controverted  by  appellants  that  the  relation  of 
principal  and  surety  may  exist  between  them  and  the  appel- 
lees, while  each  of  them  may  be  surety  for  Stonebarger  to 
the  payee  of  the  note. 

The  only  question  is,  does  the  evidence  show  the  relation 
of  principal  and  surety  to  exist  between  the  appellees  and 
the  appellants  in  this  case?  The  court  found  from  the 
evidence,  that  the  appellees  were  sureties  of  the  appellants. 
The  question  is  presented  to  us  on  the  evidence.  We  can- 
not say  that  the  court  did  not  come  to  the  right  conclusion 
upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 


132  4eo 

|i39  ii)        Barnhill  v.  The  Mill  Spring  and  Williams  Creek 

Gravel  Eoad  Co.  et  al. 

Turnpike.— ^w^rw^*'^  List  and  Assessment.— Injunction. — When,  in  listing 
and  assessing  lands  for  the  construction  of  a  turnpike,  lands  within  the^ 
prescribed  limits  have  been  omitted,  they  may  be  embraced  by  the  assess- 
ors in  an  amended  list  and  assessment,  which  may  be  set  up  in  answer 
to  a  complaint  to  enjoin  the  collection   because  of  such  omissions. 

Same.— Ow«/y  Commissioners. — Jurisdictional  Facts,— The  organization  of  a 
turnpike  corporation,  including  the  sufficiency  of  its  articles  of  associa- 
tion, the  estimate  of  the  cost  of  construction,  and  the  fact  that  the  com- 
pany has  the  requisite  amount  of  stock  to  entitle  it  to  have  an  assessment 
of  benefits  made,  must  be  passed  upon  by  the  county  commissioners, 
before  they  can  order  an  assessment,  and  cannot  be  questioned  in  an 
action  to  enjoin  the  collection  of  the  assessment. 

Sma^.— Articles  of  Association.— Location  cf  Ro»d.—li  is  not  necessary  that 
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the  exact  location  of  a  turnpike  appear  in  its  articles  of  association  ;  the 
directors  may  fix  the  exact  route  within  the  general  description  given  in 
said  articles. 

Same. — CotnpUtion  of  Road, — ^The  fact  that  a  turnpike,  has  been  completed 
is  not  a  reason  why  assessments  on  lands  for  its  construction  should  not 
be  collected,  if  the  road  be  not  paid  for. 

Practice. — Special  Finding, — Correction  of, — Where,  at  the  request  of  a 
party,  the  court  has  stated  the  facts  in  writing  and  the  conclusions  of 
law  thereon,  and  it  is  claimed  that  the  special  finding  is  not  sufficiently 
specific  and  complete,  if  it  be  the  proper  practice  to  move  that  the  court 
make  it  move  full  and  complete,  the  supposed  omissions  should  be  pointed 
out  tc  the  court. 

From  the  Marion  Civil  Circuit  Court. 

B.  K.  Elliott,  A.  C.  Ayrea,  T.  J.  Kane  and  A.  F.  Shirts, 
for  appellant. 

L.  Barbour  and  Rittevy  Walker  &  Ritter,  for  appellees. 

Downey,  J. — This  was  an  action  by  the  appellant  against 
the  appellees,  to  enjoin  the  collection  of  an  assessment  made 
against  the  lands  of  the  appellant  for  the  construction  of  the 
road  of  the  appellee.  Several  reasons  are  stated  in  the  com- 
plaint why  the  collection  of  the  assessment  should  be  enjoined. 
An  answer  was  filed  by  the  defendants,  consisting  of  three 
paragraphs,  the  first  of  which  is  a  general  denial.  A  demur- 
rer was  filed  by  the  plaintiff*  to  the  second  and  third  para- 
graphs. The  demurrer  was  overruled  as  to  the  second  and 
sustained  to  the  third.  Reply  by  a  general  denial  and  a 
special  paragraph.  The  issues  were,  by  agreement,  tried  by 
the  court,  and^by  request,  there  was  a  special  finding  of  the 
lacts  and  a  statement  of  conclusions  of  law.  Motion  to  have 
the  special  finding  made  more  full  and  complete,  etc. 

Exceptions  were  taken  to  the  conclusions  of  law,  a  motion 
for  a  new  trial  was  made- by  the  plaintiff*,  which  was  over- 
ruled, and  there  was  final  judgment  for  the  defendants. 

It  is  assigned  as  error : 

1.  That  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  answer. 

2.  In  overruling  appellant's  motion  for  a  more  specific 
finding. 
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3.  In  the  finding  and  statement  of  facts  and  in  the  con- 
clusions of  law  thereon. 

4.  In  overruling  the  motion  for  a  new  trial. 

o.  In  rendering  judgment  for  the  appellees  on  the  facts 
found,  because  on  the  facts  found  the  appellant  was  entitled 
to  judgment. 

Tliere  were  some  rather  unimportant  omissions  of  land 
-within  the  taxing  limits  in  the  first  listing  and  assessment 
made.  This  was  one  ground  relied  on  for  the  injunction. 
These  omitted  tracts,  or  pieces  of  land,  were  afterwards,  by 
the  same  assessors,  embraced  in  a  second  or  amended  list 
and  assessment,  and  this  amended  list  and  assessment  was  set 
up  in  the  second  paragraph  of  the  answer.  According  to 
the  ruling  of  this  court  in  Sand  Creek  Turnpike  Co.  v.  Rch- 
binSy  41  Ind.  79,  followed  by  Hopkins  v.  The  Greensburg,  dCj 
Co,y  46  Ind.  187,  the  list  and  assessment  may  be  thus  cor- 
rected. 

The  question  referred  to  in  the  second  assignment  of 
errors  is  not  presented  in  such  a  way  as  to  enable  us  to 
decide  anything  w- ith  reference  to  it.  It  was  moved  that  the 
special  finding  be  made  more  specific  and  full,  and  that  there 
*be  made  a  more  full  and  complete  statement  of  conclusions  of 
law,  because  the  finding  did  not  cover  and  embrace  all  the 
material  facts,  and  because  it  did  not  cover  all  the  issues,  and 
was  not  full  and  complete.  The  practice  in  other  matters  is, 
that  when  it  is  claimed  that  the  court  trying  a  cause  has 
failed  to  do  something  requested  by  a  party  in  the  manner 
in  which  it  should  have  been  done,  and  the  court  is  asked  to 
correct  its  action,  the  particular  omission  should  be  pointed 
out,  so  as  to  enable  the  court  to  supply  or  correct  it.  In  this 
case,  the  court  had  been  requested  to  find  the  facts  and  then 
state  the  conclusions  of  law,  and  the  court  had  attempted  to 
do  so.  It  was  claimed,  however,  that  the  finding,  etc.,  was 
not  full  and  complete  enough,  and  the  court  was  asked  to 
tjorrect  the  same.  It  seems  to  us  that  the  request  should 
have  been  accompanied  with  an  indication  or  statement  of 
the  alleged  defects. 
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If,  then,  it  is  a  proper  practice  to  present  the  question  by 
a  motion  that  the  court  make  the  special  finding  more  full 
and  complete,  we  think  the  alleged  omissions  should  be 
pointed  out  to  the  court.     This  was  not  done. 

We  think  there  was  no  error  in  the  conclusions  of  law  of 
the  court,  nor  in  the  refusal  to  grant  a  new  trial.  The 
oi^nization  of  the  corporation,  including  the  sufficiency  of 
its  articles  of  association,  the  estimate  of  the  cost  of  the  con- 
struction of  the  road,  and  the  fact  that  the  company  had  the 
requisite  amount  of  stock  to  entitle  it  to  have  an  assessment 
of  benefits  made,  are  questions  which  must  be  passed  upon 
by  tine  commissioners  before  they  could  order  the  assessment; 
and  these  fiicts  having  been  found  to  exist  by  them,  they  can 
not  now  and  in  this  way  be  controverted.  Evans  v.  The 
Qermonty  etc.,  Gravel  Road  Co.,  ante,  p.  160. 

It  is  urged  that  the  articles  of  association  do  not  definitely 
and  sufficiently  describe  the  location  of.  the  road,  so  as  to 
enable  the  assessors  to  know  what  lands  fall  within  the  legal 
distance  from  the  road.  The  exact  location  of  the  road  is, 
or  may  be,  made  by  the  directors,  and  need  not  necessarily 
appear  in  the  articles  of  association.  1  G.  &  H.  475,  sec.  4. 
The  power  to  locate  the  road  must  be  held  to  confer  upon 
the  board  of  directors  the  right  to  fix  the  exact  route  or  line 
of  the  road  within  the  general  description  given  of  it  in  the 
articles  of  association. 

The  fact,  if  true,  that  the  road  had  been  completed,  unless 
paid  for,  was  no  reason  why  the  assessments  should  not  be 
collected.  This  was  so  decided  in  Hopkins  v.  Hie  Greens- 
burg,  etc.,  Co.,  46  Ind.  187. 

We  find  no  substantial  error  in  this  record. 

The  judgment  is  affirmed,  with  costs. 
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S  TATUTE  OF  FRAUDS.  —  Partnership  to  Deal  in  Real  Estate,  — A  valid  agree- 
ment of  partnership  for  the  purpose  of  dealing  in  real  estate  may  be  made 
by  parol. 

From  the  Marion  Superior  Court. 

J,  T.  Dye  and  A.  C,  Harris,  for  appellant. 

Taylor,  Rand  &  Taylor,  and  Gordon,  Browne  &  Lamb,  for 
appellee. 

BiDDLE,  C.  J. — Suit  to  enforce  the  performance  of  a  part- 
nership agreement,  and  for  specific  and  general  relief.  The 
complaint  is  as  follows : 

"William  C.  Holmes,  plaintiff,  complains  of  Aaron 
McCray,  defendant,  and  says  that  heretofore,  to  wit,  on  the 
— ;—  day  of 1871,  said  defendant,  knowing  that  plain- 
tiff was  engaged  in  dealing  in  real  estate  in  the  vicinity  of 
Indianapolis,  west  of  White  River,  and  was  acquainted  with 
the  value  of  the  same,  and  relying  upon  plai n t iff  ^s  judgment 
as  to  the  probable  increase  in  the  value  of  such  real  estate, 
and  wishing  to  profit  by  the  experience  and  judgment  of 
the  plaintiff,  requested  and  solicited  plaintiff  to  enter  into 
partnership  with  said  defendant  in  the  business  and  for  the 
purpose  of  buying  and  selling  again  at  such  time  as  might  be 
mutually  agreed  on,  for  profit  and  upon  speculation,  a  certain 
tract  of  land  in  the  vicinity  of  Indianapolis,  west  of  White 
River,  *  *  *  ^nd  in  accordance  with  the  solicitation's 
of  defendant,  plaintiff  agreed  to  enter  into,  and  did  form  and 
enter  into  a  partnership  with  said  defendant,  for  the  purpose 
of  buying  said  real  estate  and  selling  the  same  at  such  time 
as  might  be  mutually  agreed  on,  upon  speculation ;  and  it 
was  then  and  there  mutually  agreed,  by  and  between  said 
plaintiff  and  defendant,  that,  for  and  in  consideration  of  the 
covenants  and  promises  at  that  time  to  each  other  concur- 
rently and  reciprocally  made,  they  would  and  thereby  did 
enter  into  a  partnership,  and  agreed  that,  as  equal  part- 
ners, they  should  purchase  and  procure  to  be  conveyed  to 


NOVEMBER  TERM,  1875.  359 

Holmes  v.  McCray. 


them  the  lands  above  described^  to  be  held  as  partnership 
property,  and  that  said  William  C.  Holmes  and  Aaron 
McCray  should  each  furnish  one-half  the  money  to  be  paid 
for  said  lands;  and,  at  the  instance  of  defejidant,  it  was 
agreed  that  plaintiff  should  advance  out  of  his  portion  the 
whole  of  the  first  payment,  and  would  bear  one-half  of  all 
costs,  attorney's  fees,  travelling  expenses  and  other  outlays 
incurred  in  obtaining  a  perfect  title  to  said  land ;  that  the 
negotiations  for  said  land  should  be  conducted  for  and  on 
behalf  of  said  firm  by  said  McCray,  who  should  report  to 
plaintiff  all  disbursements  and  expenses  incurred  by  him; 
that  the  land  should  be  subdivided  or  not,  as  the  partners 
should  mutually  agree,  and  sold  at  such  time  as  should  be 
mutually  agreed  on,  and  the  profits  or  losses  equally  divided 
between  them. 

"  In  pursuance  of  such  agreement,  said  McCray,  on  behalf 
of  the  firm,  procured  a  proposition  in  writing  from  the  owner 
of  said  land  to  sell  the  same  for  one  hundred  and  forty-seven 
dollars  and  fifty  cents  per  acre,  which  proposition  plaintiff 
and  defendant  agreed  with  each  other  to  accept,  and  did 
accept,  and  a  conveyance  was  made  by  the  owner  of  said 
land,  and  the  cash  payment  was  made  with  the  money  of  said 
firm. 

"And  plaintiff  shows  that  said  McCray,  in  violation  of  his 
agreement  and  of  his  duty  as  partner,  refuses  to  render  any 
account  to  plaintiff  of  his  dealings  as  such  partner,  and  has 
taken  possession  of  the  partnership  property  andii^fuses  to 
admit  plaintiff's  rights  as  such  partner  to  a  share  in  the  man- 
agement of  the  partnership  business,  and  refuses  to  render 
any  account  of  the  sums  received  or  disbursed  by  him  on 
account  of  such  partnership,  *  *  *  and  though  he  has 
frequently  admitted  the  existence  of  said  partnership,  yet,  in 
the  absence  of  plaintiff,  he  gives  out  that  plaintiff  has  no 
interest  in  such  partnership  property. 

"  Wherefore  plaintiff  prays  the  court  to  decree  and  declare 
that  the  agreement  for  a  copartnership  made  between  plain- 
tiff and  defendant  is  a  binding  agreement  on  both  parties 
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thereto,  and  that  the  copartnership  between  them  may  be 
declared  and  established ;  that  an  account  may  be  taken  of 
the  partnership  dealings  and  transactions;  that  a  receiver 
may  be  appointed  to  take  possession  of  the  effects  belonging 
to  said  partnership;  that  the  effects  and  property  of  said  part- 
nership may  be  sold,  and  the  proceeds,  after  the  payment  of 
the  debts  of  the  firm,  divided  between  the  partners,  or,  if  it 
shall  seem  more  equitable,  that  partition  may  be  made  of 
said  property  according  to  the  respective  interests  of  the 
partners  therein.'* 

To  this  complaint  defendant  made  answer  in  three  para- 
graphs, as  follows : 

1.  A  denial  of  every  allegation  contained  in  the  com- 
plaint. 

2.  There  was  a  veibal  agreement  between  the  plaintiff 
and  defendant  to  enter  into  a  partnership  to  purchase  and 
sell  the  real  estate  described  in  the  complaint  and  a  thou- 
sand acres  of  land  in  Jasper  and  Newton  counties,  in  the 
State  of  Indiana;  but  such  partnership  was  never  formed; 
and  no  memorandum  or  agreement  in  writinfg,  signed  by  the 
plaintiff  and  defendant,  or  by  either  of  them,  binding 
them  to  enter  into  the  same,  was  ever  executed;  and  the 
defendant  purchased  the  land  mentioned  in  the  complaint  on 
his  own  account,  and  not  for  the  partnership  agreed  to  be 
formed,  and  paid  for  it  with  his  own  money,  the  plaintiff 
never  paying  any  part  thereof 

3.  There  was  a  verbal  agreement  to  form  a  partnership 
between  the  plaintiff  and  defendant,  to  buy  and  sell  the  real 
estate  described  in  the  complaint;  but  said  partnership 
never  was  formed,  and  no  memorandum  or  agreement  in 
writing  was  signed  by  the  plaintiff  and  defendant,  or  either 
of  them,  binding  them  to  enter  into  such  partnership;  and  the 
defendant  purchased  the  land  in  his  own  right,  and  paid  for 
it  with  his  own  money,  for  himself,  and  not  for  such  part- 
nership ;  the  plaintiff  paid  no  part  of  the  purchase-money 
therefor. 

The  plaintiff  replied  by  a  general  denial. 
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Upon  these  issues  joined  a  trial  by  jury  was  had,  and  a 
verdict  found  in  &vor  of  plaintiff*.  A  motion  and  causes 
were  filed  for  a  new  trial.  The  court  granted  the  motion, 
and  the  plaintiff  excepted.  The  plaintiff  then  withdrew  his 
replies,  and  the  defendant  filed  his  amended  answers,  a9  fbl* 
lows : 

1.   General  denial. 

The  second  paragraph  was  as  follows:  "This  defendant 
says  he  purchased  said  real  estate,  in  the  complaint  mentioned 
and  described,  for  himself  only,  and  took  and  received  the 
conveyance  therefor  for  and  to  himself,  in  his  own  name,  and 
did  himself  pay  and  secure  the  purchase-money  therefor 
without  any  assistance  from  or  advancement  by  plaintiff  of 
any  part  of  the  same,  and  did,  by  virtue  of  such  purchase 
and  under  the  said  conveyance,  take  possession  of  said  prem- 
ises, and  has  ever  since  and  does  now  hold  and  occupy  the 
said  premises  in  his  own  right;  and  it  was  not  purchased  for 
the  partnership,  and  never  belonged  to  the  partnership,  and 
no  part  of  the  price  was  paid  with  partnership  funds,  and 
defendant  never  agreed  in  writing  to  put  said  real  estate  into 
the  alleged  partnership  in  the  complaint  set  forth,  nor  did 
said  defendant  ever  sign  any  written  agreement  binding  him- 
self to  put  said  real  estate  into  said  alleged  partnership;  nor 
did  this  defendant  ever  agree  in  writing,  or  sign  any  written 
agreement  to  let  plaintiff  have  any  interest  whatever  in  said 
real  estate.  And  the  said  alleged  contract  of  partnership  in 
the  complaint  mentioned  and  set  forth  as  having  been  made 
and  entered  into  between  said  plaintiff  and  this  defendant* 
was  never  consummated,  and  nothing  was  ever  done  under 
it.  It  was  not  in  writing,  nor  was  there  ever  any  note  or 
memorandum  thereof  in  writing,  signed  by  this  defendant, 
or  by  any  person  by  this  defendant  lawfully  authorized,  nor 
did  said  plaintiff  pay  anything  into  said  partnership. 

"  Par.  3,  *  *  There  was  a  verbal  agreement  between 
plaintiff  and  defendant  to  form  and  enter  into  a  partnership 
to  purchase  and  sell  the  real  estate  in  the  complaint  described 
and  a  thousand  acres  of  land  in  Jas}>er  and  Xewton  counties^ 
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in  the  State  of  Indiana,  and  for  no  other  purpose,  but  no 
such  partnership  was  ever  formed ;  and  there  was  no  memo- 
randum or  agreement  in  writing,  signed  by  the  plaintiff  and 
defendant,  or  either  of  them,  binding  them  to  enter  into  such 
partnership;  and  the  defendant  purchased  the  land  in  the 
complaint  described  on  his  own  account,  and  not  for  the  part- 
nership agreed  to  be  formed,  and  the  defendant  paid  for  the 
land  with  his  own  money,  and  plaintiff  paid  no  part  thereof. 

"  Par.  4.  *  *  There  was  a  verbal  agreement  between 
plaintiff  and  defendant  to  form  and  enter  into  a  partnership 
to  purchase  and  sell  said  real  estate  in  the  complaint  described, 
but  said  partnership  was  never  formed,  and  there  was  no 
memorandum  or  agreement  in  writing,  signed  by  the  plain- 
tiff and  defendant,  or  either  of  them,  binding  them  to  enter 
into  such  partnership;  and  defendant  purchased  the  land  in 
the  complaint  described  on  his  account,  and  not  for  the  part- 
nership agreed  to  be  formed ;  and  defendant  paid  for  said  land 
with  his  own  money,  and  plaintiff  never  paid  any  part 
thereof  '^ 

To  the  second,  third  and  fourth  paragraphs,  as  above,  the 
plaintiff  filed  separate  demurrers,  which  were  overruled, 
and  exceptions  taken.  The  plaintiff  then  refused  to  reply, 
but  stood  by  his  demurrers.  The  court,  thereupon,  rendered 
judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Both  parties  seem  to  think  that  the  case  must  turn  upon 
the  question  whether  the  agreement  as  alleged  in  the  com- 
plaint, not  being  in  writing  and  signed  by  the  party  to  be 
bound,  comes  within  the  statute  of  frauds,  and  have  exhaus- 
tively discussed  the  question  in  that  view ;  and  we  think 
this  is  the  main  question  in  the  case,  as  we  cannot  clearly  see, 
as  the  case  stood,  that  the  court  erred  in  granting  the  motion 
for  a  new  trial. 

That  a  valid  agreement  of  partnership  for  the  purpose  of 
<lealing  in  personal  property  may  be  made  by  parol,  admits 
of  no  doubt,  but  whether  such  an  agreement  for  the  purpose 
of  dealing  in  real  estate  can  be  made  by  parol,  is  not  uni- 
formly settled  by  the  authorities.     The  latest  and  best  author- 


NOVEMBER  TERM,  1875.  363 

Holmes  v.  McCray, 

ity  we  have  been  able  to  find  upon  the  subject  is  the  case  of 
Chester  v.  Diokerson,  54  N.  Y.  1,  in  which  Earl.^  C,  in 
delivering  the  opinion  of  the  court,  says: 

"It  cannot  be  questioijed  that  two  or  more  persons  may 
become  partners  in  buying  and  selling  land.  There  is  noth- 
ing in  the  nature  or  essence  of  a  partnership  which  requires 
that  it  should  be  confined  to  ordinary  trade  and  commerce,  or 
to  dealings  in  personal  property.  *  *  *  It  is  necessary  to 
inquire  whether  a  partnership,  in  reference  to  lands,  can  be 
formed  and  proved  by  parol.  Upon  this  question  there  is 
considerable  conflict  in  the  authorities.  On  the  one  hand  it 
is  claimed  that  a  parol  agreement  for  such  a  partnership 
would  be  within  the  statute  of  frauds,  which  provides  that 
no  estate  or  interest  in  lands  shall  be  created,  assigned  or 
declared,  unless  by  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing,  subscribed  by  the  party  creating, 
granting,  assigning  or  declaring  the  same ;  and  to  this  effect 
is  the  case  of  Smith  v.  Bumham,  3  Sumner,  435.  On  the 
other  hand  it  is  claimed  that  such  an  agreement  is  not 
affected  by  the  statute  of  frauds,  for  the  reason  that  the  real 
estate  is  treated  and  administered  in  equity  as  jwrsonal  prop- 
erty for  all  the  purposes  of  the  partnership.  A  court  of 
equity  having  full  jurisdiction  of  all  cases  between  partners 
touching  the  partnership  property,  it  is  claimed  that  it  will 
inquire  into,  take  an  account  of,  and  administer  upon  all  the 
partnership  property,  whether  it  be  real  or  personal,  and  in 
such  cases  will  not  allow  one  partner  to  commit  a  fraud  or 
a  breach  of  trust  upon  his  co-partner  by  taking  advantage  of 
the  statute  of  frauds;  and  to  this  effect  are  the  following 
authorities :  Dale  v.  Hamilton,  5  Hare,  369 ;  Essex  v.  Essex, 
20  Beavan,  449;  Bunnel  v.  Tainior,  4  Conn.  568.  A  full 
discussion  of  the  question  is  found  in  Dah  v.  Hamilton;  and 
the  reasoning  and  review  of  the  cases  there  are  quite  satis- 
factory. The  general  doctrine  is  there  laid  down  that  'a 
partnership  agreement  between  A.  and  B.,  that  they  shall 
be  jointly  interested  in  a  speculation  for  buying,  improving 
for  sale  and  selling  lands,  may  be  proved  without  being  evi- 
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denced  by  any  writing,  signed  by  or  by  the  authority  of  the 
party  to  be  charged  therewith  within  the  statute  of  frauds; 
and  such  an  agreement  being  proved,  A.  or  B.  may  estab- 
lish his  interest  in  land,  the  subject  of  the  partnership,  with- 
out such  interest  being  evidenced  by  any  such  writing.'  I 
am  inclined  to  think  this  doctrine  to  be  founded  upon  the 
best  reason  and  the  most  authority.  *  *  *  * 
"  Suppose  two  persons,  by  parol  agreement,  enter  into  a  part- 
nership to  speculate  in  lands,  how  do  they  come  in  conflict  with 
the  statute  of  frauds?  No  estate  or  interest  in  land  has  been 
granted,  assigned  or  declared.  When  the  agreement  is  made 
no  lands  are  owned  by  the  firm,  and  neither  party  attempts 
to  convey  or  assign  any  to  the  other.  The  contract  is  a  valid 
one,  and  in  pursuance  of  this  agreement  they  go  on  and  buy, 
improve  and  sell  lands.  While  they  are  doing  this,  do 
they  not  act  as  partners  and  bear  a  partnership  relation  to 
each  other?  Within  the  meaning  of  the  statute  in  such  case 
neither  conveys  or  assigns  any  land  to  the  other,  and  hence 
there  is  no  conflict  with  the  statute.  The  statute  is  not  so 
broad  as  to  prevent  proof  by  parol  of  an  interest  in  lands;  it 
is  simply  aimed  at  the  creation  or  conveyance  of  an  estate  in 
lands  without  a  writing." 

As  between  the  partnership  and  its  vendors  or  vendees  in 
the  sale  or  purchase  of  lands,  the  statute  in  all  cases  wonkl 
operate ;  but  as  between  the  partners  themselves,  when  they 
are  neither  vendors  nor  vendees  of  one  another,  we  cannot 
see  how  the  statute  can  affect  their  agreements. 

We  think  the  reasoning  in  this  case  is  sound,  and  well 
supix>rted  by  th6  authorities  cited.  If  this  view  be  correct, 
the  court  erred  in  overruling  the  demurrers  to  the  second, 
third  and  fourth  paragraphs  of  answer. 

The  judgment  is  reversed,  with  costs;  cause  remanded, 
with  instructions  to  sustain  the  demurrers  to  the  second, 
third  and  fourth  paragraphs  of  answer,  and  to  proceed  accord- 
ing to  this  opinion. 


NOVEMBER  TERM,  1875.  365 

Spicer  et  al.  v.  Hoop. 


Spicer  et  al.  r.  Hoop. 

Injunction. — Where  promissory  notes,  not  payable  in  ba*ik»  were  given 
for  the  purchase-money  of  the  business  and  good-will  of  a  printing  estab- 
lishment, and  the  property  purchased  was  mortgaged  to  secure  the  pay- 
ment of  the  notes,  and  an  agreement  was  made  by  the  seller  that  he 
would  not  engage  in  the  same  business  for  a  certain  length  of  time,  or  if 
he  did  so,  that  he  would  pay  the  purchaser  a  certain  sum,  greater  than 
the  amount  of  the  notes,  as  liquidated  damages,  and  allow  the  same  to  be 
set  off  against  the  notes ;  if  the  agreement  was  violated  on  the  part  of  the 
seller,  he,  or  his  assignee  of  the  notes,  might  be  enjoined  from  prosecut- 
ing an  action  to  obtain  possession  of  the  mortgaged  property  on  the  fail- 
ure of  the  purchaser  to  pay  the  notes. 

Plzading. — Uquidaied  Damages, — Where  damages  for  the  breach  of  an 
agreement  are  liquidated,  it  is  not  necessary  for  the  plaintiflf  to  show  in 
what  manner,  or  to  what  extent,  he  has  been  damaged. 

Practice. — Motion  to  Dissohe  Injunction, — On  a  motion  to  dissolve  an  injunc- 
tion, each  party  may  regd  affidavits,  and  it  does  not  follow  that  where 
the  defendant  has  answered  under  oath,  denying  the  equity,  he  is  entitled 
to  have  the  injunction  dissolved. 

Same. —  Tempotary  Injunction, — On  an  application  for  a  temporary  injunc- 
tion, it  is  not  necessary  that  a  case  should  be  made  out  that  would  entitle 
the  plaintiff  to  relief  at  all  events  at  the  hearing.  It  is  enough  if  the 
court  Bnds,  upon  the  pleadings  and  the  evidence,  a  case  which  makes  the 
transaction  a  proper  subject  for  investigation  in  a  court  of  equity,  or  if, 
from  the  merits,  to  be  gathered  from  the  pleadings  and  conflicting  affida- 
vits, there  appears,  on  the  whole,  a  case  proper  for  the  investigation  of 
the  court,  and  a  fair  question  to  be  reserved  till  the  final  hearing. 

From  the  Shelby  Circuit  Court. 

n,  a  Ray,  W,  S.  Ray,  L.  J,  Hackney,  K.  if.  Hord  and 
A,  Blair,  for  appellants. 

/.  B.  McFadden,  T,  W.  Woollen  and  0.  J.  Glesmer,  for 
appellee. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the  appel- 
lants for  an  injunction  and  other  relief.  The  following  is 
the  substance  of  the  case  made  by  the  complaint : 

On  August  25th,  1871,  the  plaintiff.  Hoop,  and  the  defend- 
ant Spicer  were  the  joint  owners  of  a  printing  establishment 
in  Shelbyville,  and  carried  on  the  printing  and  publishing 
business,  publishing  a  newspaper  called  the  "  Shelby  National 
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Volunteer,"  and  doing  job  printing.  The  business  had 
been  principally  built  up  by  Spicer,  and  the  principal  value 
of  the  establishment  consisted  in  the  good-will  of  the  estaB- 
lishment  and  business.  On  the  day  above  mentioned,  Hoop 
and  Spicer  entered  into  a  written  agreement,  a  copy  of  which 
was  filed,  by  which  Spicer  sold  out  to  Hoop  all  his  interest 
in  the  establishment,  and,  to  secure  in  jmrt  the  purchase- 
money.  Hoop  executed  to  Spicer  his  three  several  promissory 
notes  of  that  date,  each  for  the  sum  of  five  hundred  dollars^ 
payable,  the  one  July  1st,  1873,  one  January  1st,  1874,  and 
the  other  July  1st,  1874.  The  written  agreement  between 
the  parties  contains  the  following  stipulation,  viz.: 

"  Spicer  agrees  not  to  start  or  establish  a  new  printing  or 
job  office  in  the  county  of  Shelby,  and  State  of  Indiana,  for 
the  space  of  thrfee  years  from  this  date,  and  in  case  he  should 
do  so,  to  pay  to  the  said  Hoop  the  sum  of  two  thousand  five 
hundred  dollars,  as  liquidated  damages,  and  to  pay  the  same 
to  said  Hoop  sixty  days  after  establishing  or  starting  said 
office,  without  relief  from  valuation  or  appraisement  laws/* 

It  was  further  stipulated  in  the  agreement  that  no  set-off 
should  be  presented  against  the  notes  executed  by  Hoop  to 
Spicer,  or  claims,  "except  such  aJs  may  arise  by  reason  of  a 
breach  of  the  promise  and  agreements  herein  contained  of 
the  said  Spicer." 

On  the  same  day.  Hoop  executed  to  Spicer  a  mortgage  on 
the  printing  press,  types,  fixtures,  etc.,  to  secure  the  pay- 
ment of  the  notes  when  they  should  severally  become  due. 
The  mortgage  contains  the  following  stipulation,  viz. : 

"  The  said  Hoop  is  to  retain  possession  of  said  property 
until  said  (notes)  hereby  secured  become  due ;  and  if  said 
notes  are  not  paid  promptly  at  maturity,  said  Reuben  Spicer 
shall  then  have  the  right  to  take  and  keep  possession  of  said 
property  wherever  it  may  be  found." 

The  following  allegations  are  contained  in  the  complaint, 
viz. : 

"  That  said  Spicer  has  failed  to  comply  with  said  contract 
on  his  part,  in  this,  the  said  Spicer,  in  disregard  of  his  agree- 
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ment  as  aforesaid,  immediately  after  entering  into  said  agree- 
ment, began  the  soliciting  of  orders  for  a  rival  printing 
office  in  said  city  of  Shelbyville,  and  engaged  himself  to 
said  oiSce  for  the  purpose  of  executing  all  such  orders,  and 
bv  his  influence  and  labor  sought  to  destroy  the  good-will  of 

said  business  in  said  county,  and,  on  the day  of  March, 

1872,  did  establish  and  start  in  the  city  of  Shelbyville,  in 
said  connty,  a  printing  ofiSce,  under  the  name  of  the  'Excel- 
sior Job  Printing  Office,'  and  continued  the  same  from  that 
time  to  the  commencement  of  this  suit;  that  said  Spicer, 
fraudulently  intending  and  contriving  to  evade  the  stipula- 
tions of  his  said  agreement,  entered  into  a  written  contract 
on  the  17th  day  of  March,  1872,  with  one  William  H.  Couls- 
cott,  by  which  it  was  pretended  that  said  Coulscott  should 
own  and  hold  said  office  in  his  own  name,  and  the  said 
Spicer  should  solicit  and  control  the  business  under  the  pre- 
tence of  being  the  superintendent.  *  *  *  That  said 
Spicer  did  control  said  office,  and  solicit  and  obtain  business 
for  the  same,  and  has  continuously,  since  the  establishment 
of  said  office,  endeavored  to  destroy  the  value  of  the  good- 
will of  said  business  sold  by  said  Spicer  to  the  plaintiff,  in 
violation  of  the  agreement  between  them." 

It  is  further  alleged  in  the  complaint  that  the  reason  why 
the  plaintiff  failed  to  pay  the  note  which  became  due  July 
1st,  1873,  the  one  which  first  matured,  was,  that  the  defend- 
ant Spicer  had  violated  his  agreement,  by  which  the  stipu- 
lated damages  became  due  the  plaintiff,  and  was  a  legal 
counter-claim ;  that  Spicer  has  transferred  the  notes  to  Sam- 
uel Hamilton,  they  not  being  payable  in  bank,  and  that 
Hamilton  has  commenced  an  action  of  replevin  against  the 
plaintiff  for  the  property  mortgaged,  having  no  other  right 
thereto  than  that  derived  from  the  mortgage ;  that  a  writ  of 
replevin  has  been  issued  and  placed  in  the  hands  of  the  sher- 
iff, Tilghman  H.  Lee,  who,  as  well  as  Hamilton,  was  made 
a  party,  and  that  the  writ  is  about  to  be  served ;  that  Spicer 
is  wholly  insolvent.  Prayer  for  judgment  for  the  liquidated 
damages,  etc.,  that  the  notes  be  surrendered,  and  that  Ham- 
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ilton  be  restrained  from  prosecuting  the  action  of  replevin 
until  the  damages  can  be  ascertained  and  determined  in  this 
action,  etc. 

A  temporary  order  was  made  restraining  the  service  of 
the  writ  of  replevin,  and  afterwards,  in  term,  on  the  appear- 
ance of  the  parties,  the  order  was  continued  until  the  final 
hearing  of  the  cause.  The  defendants,  on  answer  and  affi- 
davits filed,  moved  to  dissolve  the  injunction.  Affidavits 
were  filed  in  support  of  the  complaint,  and  the  motion  was 
overruled.  From  the  order  overruling  the  motion  to  dis- 
solve, the  defendants  below  appeal. 

From  an  examination  of  this  record,  we  are  of  opinion  that 
the  court  below  committed  no  error,  either  in  granting  the 
temporary  injunction  to  continue  until  the  final  hearing,  or 
in  overruling  the  motion  to  dissolve  it.  The  case  made  by 
the  complaint  entitled  the  plaintiff*  to  an  injunction.  The 
damages  for  the  breach  of  Spicer's  agreement  not  to  start  or 
establish  a  new  printing  or  job  office  are  clearly  liquidated, 
And  upon  a  breach  thereof  by  Spicer,  Hoop  became  entitled 
to  the  sum  agreed  upon.  Siudabaker  v.  White,  31  Ind.  211, 
and  authority  there  cited.  Hence,  it  was  unnecessary  for 
the  plaintiff*  to  show  in  his  complaint  in  what  manner  and 
to  what  extent  he  was  damaged  by  the  breach  of  Spicer's 
Agreement.  The  allegations  of  the  complaint  sufficiently 
show  that  Spicer  broke  the  agreement,  whereby  Hoop 
became  entitled  to  the  sum  agreed  upon  as  damages.  Hoop 
had  a  right  to  set  off*  these  damages  against  the  notes.  It 
could  be  by  way  of  set-off^  or  counter-claim.  This,  indeed, 
seems  to  have  been  contemplated  by  the  agreement  of  the 
parties,  for  in  that  it  is  stipulated,  as  has  been  seen,  that  no 
set-off*  to  the  notes  should  be  presented  except  such  as  might 
arise  from  a  breach  by  Spicer  of  his  contract.  Deducting  the 
damages  from  the  notes,  nothing  was  left  due  upon  them. 
Under  these  circumstances,  it  would  be  grossly  inequitable 
to  permit  the  property  to  be  replevied  from  Hoop  on  account 
of  his  failure  or  refusal  to  pay  the  notes.  Hamilton  stands 
in  no  better  situation  than  Spicer,  for  he  took  the  notes  sub- 
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ject  to  all-  the  .equities  existing  between  the  original  parties. 

'^The  injunction  of  8Uito  before  judgment  is  as  common  and 
familiar  a  head  of  equity  jurisdiction  as  that  of  judgments/^ 
Hilliard  on  Injunctions,  265.  See,  also,  Kerr's  Injunctions, 
13  et  seq. 

We  are  referred  by  the  counsel  for  the  appellants  to  the 
case  of  Glenn  v.  Fowler,  8  Gill  &  J.  340,  as  establishing  the 
proposition  that  an  injunction  will  not  be  granted  to  restrain 
the  bringing  of  an  action  of  replevin.  In  that  case  the 
court  said  : 

"The  proceedings  in  the  action  of  replevin,  so  &r  as 
relates  to  the  poasession  of  the  property  involved  in  the  suit, 
are  regulated  with  exact  minuteness  by  the  acts  of  the  assem- 
jjjy  :|e  ie  :|c  'j'jj^  court  at  the  return  of  the  writ  is  com- 
manded to  entertain  the  question  of  possession  as  a  prelim- 
inary question,  imlependent  entirely  of  the  title,  and  to  return 
the  property  to  the  defendant  in  replevin,  unless  it  shall 
appear  that  his  possession  was  forcibly  or  fraudulently 
obtained,  or  that  the  possession  first  being  in  the  plaintiff 
was  got  or  retained  by  the  defendant,  without  proper  author- 
ity or  right  derived  from  the  plaintiff.  The  whole  matter 
of  fraud  may,  on  that  preliminary  inquiry,  be  investigated 
as  fully  as  in  a  court  of  chancery,  and  the  relief  administered 
is  precisely  what  is  here  claimed ;  that  is,  by  awarding  the 
possession  of  the  property.  The  sole  advantage,  then,  which 
the  applicant  to  a  court  of  chancery  can  expect,  is  to  have 
that  relief  afforded  him,  a  few  weeks  sooner  than  it  would  be 
in  the  court. of  law,  to  which,  by  the  express  terms  of  the 
statute,  the  investigation  and  decision  of  the  matter  is  con- 
fided, and  where,  too,  full  indemnity  is  secured  for  any  inter- 
mediate injury  by  the  replevin  bond.  We  do  not  think 
that  the  delay  in  a  case  like  this  is  such  a  defect  of  ample 
and  complete  remedy  as  the  rule  contemplates." 

Thus  it  is  seen  that  the  ground  of  the  decision  was,  that 
the  right  to  the  possession  of  the  property  might  have  been 
heard  and  determined  in  the  replevin  suit  upon  the  return 
Vol.  LI.— 24 
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of  the  writ,  as  a  preliminary  question,  and  pending  the  action, 
and  the  possession  awarded  as  the  case  might  require,  with- 
out reference  to  the  question  of  title.  We  regard  the  author- 
ity as  in  favor  of,  rather  than  against,  the  injunction  in  thi? 
case. 

Conceding,  without  deciding,  that  Hoop  might  have  set  up 
in  bar  of  the  action  of  replevin  the  matters  alleged  in  his 
complaint  here,  still  he  had  not  a  complete  and  adequate 
remedy  in  that  suit.  There  was  no  mode  of  testing  the 
right  to  the  possession  of  the  property,  as  in  the  Maryland 
case,  until  tiie  action  of  replevin  came  on  for  final  trial. 
Had  the  writ  of  replevin  been  served  and  the  property  deliv- 
ered to  Hamilton,  he  could  have  retained  it  until  final  judg- 
ment in  the  replevin  suit.  Hoop  had  no  remedy  in  that 
suit  by  which  his  right  to  retain  the  possession  of  the  prop- 
erty, pending  the  suit,  could  have  been  protected.  Under 
the  facts  alleged  in  the  complaint,  it  would  have  been  inequi- 
table to  deprive  him  of  the  possession  pemding  the  replevin 
suit.  The  action  of  replevin  might  have  been  speedily  tried, 
or  it  might  have  been  long  delayed.  The  circumstances  of 
the  case,  the  character  of  the  business  in  which  the  property 
was  used  by  Hoop,  and  the  apparent  ^difficulty  in  estimating 
the  damages  he  might  sustain  by  being  deprived  of  the  pos- 
session of  it  during  the  pendency  of  the  action  of  replevin, 
make  it  a  proper  case  for  injunctive  relief.  "The  rule  of 
the  court  is,'^  says  a  writer,  "to  assume  jurisdiction  in  all 
cases  wfcere  the  interests  of  justice  call  for  and  require  its 
interference.'^  Kerr's  Injunctions,  32.  See  Mor^e  v.  Mqt^^ 
44  Vt.  84;  Eagluh  v.  Smocky  34  Ind.  115. 

As  we  understand  the  brief  of  counsel  for  the  appellants, 
they  assume  the  position  that,  as  the  mortgage  gave  Spicer 
the  right  to  the  possession  of  the  property  upon  the  failure 
of  Hoop  to  pay  the  notes,  Spicer,  or  rather  his  assignee,  can- 
not be  enjoined  on  account  of  the  set-off  of  damages.  To 
this  point  the  following  authorities  are  cited :  Rwe»  v.  B,m^^ 
7  Rich.  Eq.  353;  Cummins  v.  Bentley,  5  Pike,  9;  George  v. 
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Strange,  10  Grat.  499;  Cooh  v.  3Iurphy,  7  Gill  &  J.  282, 
and  Winchester  v.  Grosvenor,  44  111.  425. 

We  have  examined  these  cases,  and  think  they  are  not  in 
point.  They  are  all  cases,  except  the  one  in  Illinois,  in 
which  it  was  sought  to  enjoin  executions  upon  judgments,  on 
the  ground  that  the  defendants  in  the  judgments  had  offsets 
at  the  time  the  judgments  were  rendered.  The  case  in  Illi- 
nois involved  no  similar  question. 

The  appellants  also  claim  that,  as  they  answered  the  com- 
plaint denying  the  equity  thereof,  the  injunction  should  have 
been  dissolved.     To  this  point  several  authorities  are  cited. 

As  wc  have  seen,  affidavits  were  filed  on  both  sides, 
directed  mainly  to  the  question  whether  Spicer  had  violated 
the  agreement.     On  this  point  the  affidavits  were  conflicting. 

The  statute  provides,  that  "  on  the  hearing  of  an  applica- 
tion for  an  injunction,  each  party  may  read  affidavits."  2 
G.  &  H.  134,  sec.  140.     See,  also,  sec.  155. 

We  think,  also,  that  on  a  motion  to  dissolve  each  party 
may  read  affidavits;  and  in  such  case  it  does  not  follow, 
necessarily,  that  where,  the  defendant  has  answered  under 
oath,  denying  the  equity,  he  is  entitled  to  have  the  injunc- 
tion dissolved. 

In  JDoolitHe  v.  Jones,  2  Ind.  21,  it  was  held,  that  where 
the  material  averments  in  the  bill  on  which  the  injunction 
was  predicated  were  positively  denied  by  the  answer,  and 
unsupported  by  proof,  the  motion  to  dissolve  was  rightly  sus- 
tained. 

The  following  observations  of  a  writer  on  injunctions  are 
as  applicable  on  motions  to  dissolve  as  on  motions  to  grant 
injunctions : 

"  It  is  not,  however,  necessary  that  a  case  should  be  made 
out  which  would  entitle  the  plaintiff  to  relief,  at  all  events  at 
the  hearing.  It  is  enough  if  the  court  finds  upon  the  plead- 
ings and  the  evidence  a  case  which  makes  the  transaction  a 
proper  subject  for  investigation  in  a  court  of  equity.  The 
question  for  the  court  upon  the  interlocutory  application  is 
not  the  final  merits  of  the  case.     When  the  cause  comes  on 
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to  be  heard,  the  final  merits  may  be  very  different.  But  this 
consideration  will  not  prevent  the  court  from  breaking  in 
upon  the  proceedings  at  law,  where  from  the  merits  to  be 
gathered  from  the  pleadings  and  conflicting  affidavits  there 
appears  on  the  whole  a  case  proper  for  the  investigation  of 
the  court,  and  a  fair  question  to  be  reserved  till  the  hearing." 
Kerr's  Injunctions,  14. 

As  before  observed,  there  was  a  conflict  in  the  affidavits 
filed,  and  we  are  not  inclined  to  disturb  the  action  of  the 
court  below.  The  case  was  such  as,  in  our  opinion,  feirly 
justified  the  court  in  continuing  the  injunction. 

The  judgment  below  is  affirmed,  with  costs. 


1  S^t  Garnier  t?.  Renner  et  al. 


Payment. — Evidence, — Payment  of  a  promissory  note  may  be  inferred  by 
a  jury  from  circumstances  coupled  witb  a  lapse  of  time  shorter  than 
twenty  years ;  and  evidence  of  conduct  of  the  creditor  inconsistent  with 
the  supposition  that  the  debt  had  not  been  paid  should  not  be  excluded, 
though  connected  with  a  diflferent  matter. 

From  the  Dearborn  Circuit  Court. 

N.  8.  Oivan  and Mathews,  for  appellant. 

J,  SchwartZy  for  appellees. 

Downey,  J. — This  was  an  action  by  the  appellees,  part- 
ners, as  assignees  of  the  payee,  George  Englert,  against  John 
Heimberger,  the  principal,  and  Gamier,  the  appellant,  as  the 
surety,  on  a  promissory  note.  The  note  was  made  August 
20th,  1859,  payable  in  a  year  afler  date,  and^  the  action  was 
commenced  on  the  4th  day  of  October,  1872.  Heimberger, 
the  principal  in  the  note,  was  not  served  with  process.  Gar- 
nier  answered : 

1.  Payment. 

2.  That  the  defendant  signed  the  note  as  surety  for  Heim- 
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berger,  which  was  known  to  the  payee,  Englert ;  that  defend- 
ant intended,  if  the  note  was  not  promptly  paid  when  due,  to 
give  the  payee  notice  in  writing  to  collect  the  same ;  that  a 
short  time  after  the  note  became  due,  the  payee  informed  the 
defendant  that  the  note  had  been  paid ;  that  he  never  knew 
to  the  contrary  until  about  the  time  when  this  suit  was 
brought;  that  Heimberger  was  amply  solvent  and  able  to 
pay  the  same  when  it  became  due,  and  so  remained  for  eight 
years  afterwards,  when  he  became  insolvent  and  removed 
from  the  county. 

Reply  by  general  denial.  Trial  by  the  court,  and  finding 
for  the  plaintiiT.  A  new  trial  was  denied,  and  there  was  final 
judgment  for  the  plaintiff. 

The  refusal  of  the  court  to  grant  a  new  trial  is  the  only 
error  assigned  which  presents  any  question. 

The  insufficiency  of  the  evidence  to  sustain  the  finding  of 
the  court,  and  the  reftisal  of  the  court  to  admit  certain  desig- 
nated evidence  offered  by  the  defendant,  are  the  grounds  of 
the  motion  relied  upon.  There  was  never  any  dispute  as  to 
the  validity  of  the  note. 

The  evidence  tending  to  prove  payment  of  the  note  is  both 
positive  and  circumstantial.  Englert  swore  that  Renner 
told  him  that  Heimberger  had  paid  the  note  at  about  the 
time  it  matured.  This  statement  was  denied  by  Renner  in 
his  evidence.  The  evidence  shows  that  Heimberger,  for 
some  years  after  the  maturity  of  the  note,  resided  in  the 
county,  was  county  recorder,  and  had  property  subject  to 
execution  many  times  the  amount  of  the  debt  in  value. 
Also,  that  Grarnier,  ever  since  the  making  of  the  note,  resided 
and  did  business  in  Lawrenceburgh,  in  that  county,  and  that 
he  owned  property  to  the  amount  of  fifty  thousand  dollars. 
The  plaintiffs,  during  all  that  time,  resided  and  did  business 
in  Lawrenceburgh. 

Kastner,  one  of  the  plaintiffs,  testified  that  he  did  not 
recollect  of  having  seen  the  note  before  the  time  of  the  trial. 
Renner  had  never  mentioned  the  note  to  the  defendant  until 
about  a  month  before  the  action  was  brought.     The  parties 
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saw  each  other  very  often^  and  had  some  business  transac- 
tions. 

As  a  circumstance  tending  to  show  that  the  note  had  been 
l^aid,  the  defendant  proposed  to  prove,  by  his  own  testimony, 
that,  during  the  time  since  the  mati^rity  of  the  note,  Renner 
came  to  him  and  wanted  to  sell  him  stock  that  he  owned  in 
the  Lawrenceburgh  Wheel  Company ;  that  he  asked  Ren- 
ner, what  for ;  that  he  said  he  needed  the  money ;  that  he 
said  to  Renner  that  he  need  not  sell  his  stock,  and  proposed 
to  loan  him  four  hundred  dollars  for  a  year  at  small  interest, 
as  he  did  not  want  him  to  go  out  of  the  company ;  that  Ren- 
ner said  he  must  sell,  and  would  give  the  defendant  the  first 
privilege  to  buy  it;  that  he  declined  to  purchase,  but  told 
Renner  to  come  the  next  day,  and  if  he  still  wished  to  sell, 
he  would  make  him  an  offer;  that  Renner  came  the  next  day, 
and  said  he  must  sell,  for  he  needed  all  the  money;  and  that 
the  defendant  then  purchased  his  stock — nine  hundred  dol- 
lars— at  seventy-five  cents  on  the  dollar. 

The  court  excluded  this  evidence,  and  this  was  one  of  the 
reasons  for  a  new  trial. 

Payment,  like  dny  other  fiict,  may  be  proved  by  circum- 
stantial, as  well  as  direct  evidence.  In  the  absence  of  a 
statute  of  limitations,  payment  was  presumed,  in  the  absence 
of  explanatory  circumstances,  after  twenty  years.  But  it 
might,  and  still  may  be  inferred,  by  the  jury  or  court  trying 
the  cause,  from  circumstances,  coupled  with  the  lapse  of  a 
shorter  period.  2  Greenleaf's  Ev.,  sec.  528;  Denniston  v. 
McKeen,  2  McLean,  253. 

The  circumstance  sought  to  be  proved  by  the  defendant, 
and  excluded  by  the  court,  was  of  such  a  nature  as  tended 
strongly  to  support  the  theory  of  the  defendant,  that  the  note 
had  been  paid.  The  conduct  of  Renner  on  that  occasion 
was  wholly  inconsistent  with  the  idea  that  the  note  was 
unpaid.  He  was  pressed  for  money,  and  if  the  amount  of 
the  note  was  then  due  him  and  his  partner  from  Garnier,  it 
is  hardly  possible  that  he  would  not  then  have  demanded  its 
payment. 
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We  think  the  evidence  should  have  been  admitted.* 
The  judgment   is   reversed,  with   costs,  and    the    cause 
lemanded,  with  instructions  to  grant  a  new  trial. 


BuRKAM  V.  Fitch. 


From  the  Dearborn  Circuit  Court. 

J,  D,  Haynes  and  J.  K.  Thompson,  for  appellant. 

/.  T,  Dye  and  A.  C.  Harris,  for  appellee. 

Downey,  J. — The  question  in  this  case  is  the  same  as 
that  in  Wood  v.  Harrison,  50  Ind.  480,  the  circuit  court  in 
this  case  having  decided,  on  demurrer  to  the  complaint,  that 
the  stockholder  was  not  individually  liable.  Being  con- 
trolled by  the  authority  of  that  case,  the  judgment  in  this 
case  must  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 


Taylor  v.  Elliott  et  al. 

Attachment. — Undertaking  of  Attachment  Defendant, — Suisequent  Claim' 
ant. — A.  commenced  his  suit  and  caused  a  writ  of  attachment  to  be  issued 
and  levied  on  the  property  of  B.,  who  thereupon  filed  an  undertaking, 
with  surety,  payable  to  A.,  conditioned  for  the  safe-keeping  of  the 
attached  property  and  its  delivery  to  the  sheriff  on  demand,  etc.,  as 
required  by  statute ;  and  thereafter  B.  filed  his  motion  to  quash  the  attach- 
ment, on  the  ground  of  the  insufficiency  of  the  affidavit ;  and  while  said 
motion  was  pending,  C.  filed  his  complaint,  affidavit  and  undertaking 
against  B.,  and  became  a  party  under  the  original  proceedings  in  attach- 
ment ;  and  thereafter  the  court  sustained  the  motion  of  B.  and  quashed 
the  original  attachment  proceedings,  and  rendered  a  personal  judgment 
in  lavor  of  A.  against  B.,  and  continued  the  case  of  C.  against  B.;  and 
thereafter  a  judgment  was  rendered  in  favor  of  C.  against  B.,  the  attach- 
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ment  was  sustained,  and  the  attached  property  was  ordered  to  be  sold  to 
satisfy  the  same. 

Held^  that  when  C.  became  a  party  to  the  action,  he  acquired  an  interest  in, 
or  lien  upon,  the  attached  property,  which  could  not  be  lost  by  the  quash- 
ing of  the  original  attachment,  and  the  undertaking  filed  by  B.  enured  to 
the  benefit  of  C. 

Same. — It  is  not  necessary  that  a  creditor  filing  under  proceedings  in  attach- 
ment should  sue  out  a  writ  of  attachment,  in  order  to  acquire  a  right  to 
resort  to  the  attached  property. 

From  the  Marion  Civil  Circuit  Court. 

/.  A,  Holman,  for  appellant. 

A"".  B,  Taylor,  F.  Rand  and  E.  Taylor,  for  appellees. 

Downey,  J. — The  sufficiency  of  the  complaint  in  this  case, 
to  which  a  demurrer  was  sustained,  is  the  only  question  for 
decision.  The  fiicts  averred  in  the  complaint  are  the  follow- 
ing: 

On  the  13th  day  of  Januar}^,  1866,  Stout  and  another  sued 
Hezekiah,  in  the  Marion  Common  Pleas,  and  at  the  same 
time  sued  out  an  attachment  in  their  action.  On  the  22d 
day  of  January,  in  the  same  year,  the  sheriff  seized  the  per^ 
sonal  property  of  the  defendant  therein.  On  the  25th  day 
of  the  same  month,  Hezekiah,  with  Elliott  as  his  surety, 
executed  an  undertaking,  payable  to  Stout  and  another,  with 
condition  as  follows: 

"  Now  the  conditions  of  the  above  obligation  are  such,  that 
if  said  property  is  properly  kept  and  taken  care  of,  and  shall 
be  delivered  to  the  sheriff  on  demand,  or  so  much  thereof  as 
shall  be  required  to  be  sold  on  execution  to  satisfy  any  judg- 
ment which  may  be  recovered  against  said  Hezekiah  in  said 
action,  or  if  he  shall  pay  the  said  appraised  value  of  said 
property  as  aforesaid,  not  exceeding^  however,  the  amount 
of  the  judgment  in  said  cause  or  causes  that  may  be  adjudged 
against  him,  then  the  foregoing  obligation  to  be  of  no  efiect, 
else  to  be  and  remain  in  full  force." 

Thereupon  the  property  was  surrendered  by  the  sheriff  to 
Hezekiah.  On  the  14th  day  of  February,  1866,  Hezekiah 
moved  the  court  to  quash  the  attachment  on  the  ground  of 
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the  insufficiency  of  the  affidavit.  On  the  29th  day  of  June, 
1866,  by  leave  of  the  court,  the  plaintiff*  in  this  action  filed 
his  complaint,  affidavit  and  undertaking,  and  became  a  party 
under  the  attachment  of  Stout  and  another.  On  the  31st 
day  of  October,  1866,  the  court  sustained  the  motion  of  Hez- 
ekiah  and  quashed  the  attachment.  On  the  9th  day  of 
November,  1866,  a  personal  judgment  was  rendered  against 
Hezekiah  in  fiivor  of  Stout  and  another  for  the  amount  of 
their  debt.  On  the  5th  day  of  December,  1866,  the  court 
continued  the  attachment  proceeding  as  to  the  plaintiff.  On 
the  19th  day  of  October,  1867,  the  plaintiff,  Quartus  Taylor, 
filed  an  undertaking  in  attachment  in  said  cause  with  surety 
in  the  usual  form.  On  the  16th  day  of  October,  1867,  he 
filed  in  the  action  another  complaint  and  an  affidavit  in 
attachment.  On  the  16th  day  of  November,  1867,  a  final 
order  and  judgment  were  rendered  in  said  attachment  causes, 
and  that  of  this  plaintiff  thereunder,  by  which  it  appears  that 
said  Quartus  Taylor  had  filed  certain  claims  under  the  orig- 
inal attachment  of  Stout  and  another,  one  on  the  29th  day 
of  June,  1866,  and  the  other  on  the  16th  day  of  October, 
1867 ;  that  Hezekiah  made  default ;  that  it  appeared  to  the 
satisfiiction  of  the  court  that  said  original  action  of  said 
Stout  and  another  against  said  Hezekiah  was  commenced  on 
the  13th  day  of  January,  1866,  and  that  summons  therein 
was  duly  served  on  said  Hezekiah  on  the  15th  day  of  Jan- 
uary, 1866;  that  at  the  commencement  of  said  original 
action,  a  writ  of  attachment  was  issued  in  favor  of  said  Stout 
and  another  against  the  property  of  said  Hezekiah,  and  that 
under  and  by  virtue  of  it,  and  pursuant  to  its  command,  the 
sheriff  of  said  county,  on  the  22d  day  of  January,  1866,  with 
the  assistance  of  a  disinterested  and  credible  householder  of 
the  county,  duly  seized  and  took  into  his  possession  the  per- 
sonal property  described  in  the  undertaking  annexed  to  the 
complaint,  and  attached  the  real  estate  also  described  in  said 
undertaking,  and  with  the  assistance  of  said  disinterested 
and  credible  householder,  made  and  returned  an  inventors- 
and  appraisement  of  said  personal  proi)erty;  that  while  said 
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attachment  of  Stout  and  another  was  still  pending  in  said 
court,  to  wit,  on  the  29th  day  of  June,  1866,  said  Quartus 
Taylor  duly  filed  his  first  claim  aforesaid,  under  said  origi- 
nal attachment,  and  afterwards,  while  said  proceedings  were 
still  pending,  to  wit,  on  the  16th  day  of  October,  1867,  said 
Quartus  Taylor  duly  filed  his  said  other  claim  under  said 
proceeding;  that  said  cause  was  then  and  there  submitted  to 
the  court  for  trial  and  judgment  without  a  jury ;  that  the 
court,  after  hearing  the  evidence,  etc. ,  found  that  the  defend- 
ant, Henr}'  E.  Hezekiah,  was  indebted  to  said  Quartus  Tay- 
lor, upon  said  claim  filed  under  said  attachment  on  the  29th 
day  of  June,  1866,  in  the  sum  of  three  hundred  and  thirty- 
two  dollars  and  eighty-six  cents,  and  that  he  was  indebted  to 
said  Taylor  upon  the  claim  filed  under  said  attachment  on 
said  16th  day  of  October,  1867,  in  the  sum  of  two  thousand 
seven  hundred  and  thirty-six  dollars  and  eighty-two  cents, 
making  in  all  three  thousand  and  sixty-nine  dollars  and 
sixty-eight  cents,  and  that  said  property  so  attached  was 
subject  to  an  attachment  lien  for  the  payment  of  said  sujns. 
It  was,  therefore,  ordered  and  adjudged  by  the  court  that 
said  attached  property  be  sold  by  the  sheriff*  upon  a  certified 
copy  of  said  judgment  and  decree  to  be  issued  therein, 
as  other  like  property  was  sold  on  execution,  etc.,  and  that 
of  the  proceeds  of  said  sale  said  Quartus  Taylor  be  paid  the 
said  sum  of  three  thousand  and  sixty-nine  dollars  and  sixty- 
eight  cents,  and  also  his  costs,  etc. ;  that  afterwards,  on  the 
8th  day  of  August,  1868,  the  plaintiff  caused  to  be  issued  to 
the  sheriff  of  said  county  a  certified  copy  of  said  order,  and 
that  said  sheriff  afterwards  returned  the  same,  showing  that 
the  real  estate  described  therein  had  been  sold  upon  liens 
and  incumbrances  senior  to  the  lien  of  the  said  order  of  sale, 
that  said  Hezekiah  could  not  be  found  in  his  bailiwick,  and 
that  he  demanded  of  said  Elliott  that  he  deliver  to  the  sher- 
iff said  personal  property  according  to  the  terms  and  condi- 
tions of  the  undertaking  filed  herewith,  and  that  said  Elliott 
wholly  failed  and  refused  to  deliver  to  said  sheriff  said  per- 
sonal property,  or  any  part  thereof,  according  to  the  terms 
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and  conditions  of  said  undertaking.  It  is  alleged  that  said 
sum  of  three  thousand  and  sixty-nine  dollars  and  sixty-eight 
<;ents,  and  the  costs  of  said  action  are  due  and  wholly  unpaid. 
Prayer  for  judgment  for  four  thousand  dollars,  etc. 

The  statute  provides  as  follows : 

"The  defendant,  or  other  person  having  possession  of  prop- 
erty attached,  may  have  the  same,  or  any  part  thereof,  deliv- 
ered to  him,  by  executing,  and  delivering  to  the  sheriff  a 
written  undertaking,  with  surety  to  be  approved  by  the  sher- 
iff, payable  to  the  plaintiff,  to  the  effect  that  such  property 
shall  be  properly  kept  and  taken  care  of,  and  shall  be  deliv- 
ered to  the  sheriff  on  demand,  or  so  much  thereof  as  may  be 
required  to  be  sold  on  execution  to  satisfy  any  judgment 
which  may  be  recovered  against  him  in  the  action,  or  that 
he  will  pay  the  appraised  value  of  the  property,  not  exceed- 
ing the  amount  of  the  judgment  and  costs."  2  G.  &  H. 
143,  sec.  168. 

Sec.  186,  on  p.  147,  reads  as  follows: 

"Any  creditor  of  the  defendant,  upon  filing  his  affidavit 
and  written  undertaking,  as  hereinbefore  required  of  the 
attaching  creditor,  may,  at  any  time  before  the  final  adjust- 
ment of  the  suit,  become  a  party  to  the  action,  file  his  com- 
plaint, and  prove  his  claim  or  demand  against  the  defendant, 
and  may  have  any  person  summoned  as  garnishee  or  held  to 
bail,  who  has  not  before  been  summoned  or  held  to  bail,  and 
propound  interrogatories  to  the  garnishee  and  enforce  answers 
thereto,  in  like  manner  as  the  creditor  who  is  plaintiff." 

Sec.  187,  p.  148,  reads  as  follows: 

"A  dismissal  of  his  action  or  proceedings  in  attachment  by 
the  first  attaching  creditor  shall  not  operate  as  a  dismissal  of 
the  action  or  proceedings  of  any  subsequent  attaching  cred- 
itor." 

In  this  case,  Stout  and  another  sued  out  an  attachment,  in 
connection  with  their  action  against  Hezekiah,  on  a  defec- 
tive affidavit,  as  we  infer,  and  the  property,  real  and  nersonal, 
of  Hezekiah  was  seized  by  virtue  of  it  ^ 

The  undertaking,  which  is  the  foundation  of  this  action, 


ERRATUM. 

Pages  380,  381  and  382  are  placed  ii}  inverse  order, 
382  SUPREME  COURT  OF  INDIANA. 

Taylor  z/.  Elliott  ^/  a/, 

1.  That  the  opinion  is  correct,  on  the  ground  that  the 
quashing  of  the  affidavit  of  Stout  and  another  did  not  affect 
the  right  of  Taylor  to  look  to  the  attached  property  for  pay- 
ment of  his  claim. 

2.  That  if  this  were  not  so  on  any  other  ground,  it  is  not 
now  in  the  power  of  the  appellees  to  controvert  such  right, 
for  the  reason  that  the  judgment  of  the  court  in  favor  of 
Taylor  and  the  order  for  the  sale  of  the  property  are  con- 
clusive as  to  such  right. 

Counsel  for  appellee  refer  us  to  Drake  Attach.,  sees.  83, 
84,  85  and  89;  Hall  v.  Brazdton,  46  Ala.  359;  Lillard  v. 
Carter,  7  Heisk.  (Tenn.)  604;  Gere  v.  Gundlach,  57  Barb. 
13;  Hardin  v.  Lee,  51  Mo.  241;  Evesson  v.  S€%,32  Md. 
340;  Stone  v.  Magmder,  10  Gill  &  J.  383;  Bruce  v.  (Mj 
6  Gill  &  J.  345 ;  Egan  v.  Lumsden,  2  Disney,  168. 

Counsel  for  appellant,  in  support  of  his  positions,  cites  the 
following  cases:  Richardson  v.  Hickman,  22  Ind.  244; 
Ryan  v.  Burkam,  42  Ind.  507 ;  Beard  v.  Beard,  21  Ind. 
321;  The  0.  &  M.  R.  W.  Co.  v.  Alvey,  43  Ind.  182;  Paine 
V.  Mooreland,  15  Ohio,  435;  The  State  v.  Manly,  15  Ind.  8; 
Perkins  v.  Bragg,  29  Ind.  507;  BiUick  v.  WiUdns,  7  Heisk. 
(Tenn.)  307;  Conklin  v.  Butcher,  5  How.  Pr.  386;  Tdocld 
V.  Rosenberg,  8  Abb.  Pr.  N.  s.  287 ;  Cooper  v.  Reynolds,  10 
Wal.  308;  Beech  v.  Abbott,  6  Vt.  586 ;  WUliaras  v.  ^emti, 
3  Wis.  773;  In  re  Clark,  3  Denio,  167;  Gregg  v.  Thomf^h 
17  Iowa,  107,  and  Bray  v.  McClurg,  55  Mo.  158. 

After  a  careful  reconsideration  of  the  question  decided,  we 
think  we  should  adhere  to  the  conclusion  announced  in  the 
original  opinion. 

The  petition  is  overuled. 
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^^The  money  realized  from  the  attachment  and  the  gar- 
nishees shall,  under  the  direction  of  the  court,  after  paying 
all  costs  and  expenses,  be  paid  to  the  several  creditors,  in 
proportion  to  the  amount  of  their  several  claims  as  adjusted, 
and  the  surplus,  if  any,  shall  be  paid  to  the  defendant.'* 

The  complaint  shows  that  Taylor,  by  coming  in  under  the 
attachment  of  Stout  and  another,  and  becoming  a  party  to 
the  action,  had  acquired  a  right  to  look  to  the  attached  prop- 
erty for  the  payment  of  his  debt,  no  matter  what  became  of 
the  attachment  of  Stout  and  another. 

The  complaint,  affidavit  and  undertaking  of  Taylor  appear 
to  have  been  legal,  and  the  insufficiency  of  the  affidavit  in 
the  original  case  could  have  no  effect  upon  them,  or  upon  the 
rights  of  Taylor  under  them. 

The  sections  last  quoted  accord  with  the  construction 
placed  upon  the  former  sections  quoted,  and  confirm  us  in 
the  correctness  of  the  construction  given.  See,  also,  Hugg 
V.  Johnson^  13  Ind.  4f  / ;  Ryan  v.  Burkam,  42  Ind.  507 ;  and 
Moore  v.  Jackson,  35  Ind.  360. 

We  think  the  facts  stated  in  the  complaint  show  a  cause 
of  action  in  favor  of  the  appellant,  and  that  the  court  erred 
in  sustaining  the  demurrer.  It  may  be  conceded  that,  were 
it  not  for  the  sections  of  our  statute  which  we  have  quoted, 
the  xule  would  probably  be  otherwise.  Drake  Attach.,  sec. 
All  et  seq. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

On  petition  for  a  rehearing. 

Downey,  J. — A  petition  for  a  rehearing  has  been  filed  in 
this  case,  in  which  the  position  is  reasserted,  and  ably  argued, 
that  the  judgment  of  the  court  quashing  the  affidavit  of  Stout 
and  another  so  completely  terminated  the  attachment  pro- 
ceedings that  the  judgment  in  fiivor  of  Taylor,  so  far  as  it 
relates  to  the  attached  property,  was  invalid. 

Counsel  for  the  appellant  has  been  again  hearo^  in  an 
elaborate  brief,  in  answer  to  the  petition,  insisting, 
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was  executed  by  Hezekiah  and  Elliott.  A  motion  was  then 
made  by  Hezekiah  to  quash  the  attachment,  on  the  ground 
of  defects  in  the  affida\Mt.  At  this  stage  of  the  case,  Taylor, 
the  appellant,  became  a  party  to  the  action,  and  filed  his  two 
complaints,  affidavits  and  undertakings,  as  required  by  sec- 
tion 186  of  the  statute,  above  quoted. 

We  think  when  Taylor  had  thus  become  a  party  to  the 
action,  that  he  acquired  an  interest  in  or  lien  upon  the 
attached  property,  that  could  not  be  lost  by  the  quashing  of 
the  original  attachment.  When  property  has  been  attached, 
and  an  undertaking  given  for  its  delivery  to  be  sold  on  any 
execution  i&sued,  the  undertaking  enures  to  the  benefit  of 
any  creditor  filing  his  claim  under  the  attachment,  as  well  as 
for  the  benefit  of  the  original  attaching  creditor.  As  Taylor 
had  filed  his  complaints,  affidavits  and  undertakings  before 
the  affidavit  of  Stout  and  another  was  adjudged  bad,  and  the 
attachment  quashed,  he  had  thus  secured  to  himself  a  lien 
upon  the  property  attached,  and  a  right  to  demand  its  deliv- 
ery to  the  sheriff  to  be  sold  on  his  judgment. 

The  quashing  of  the  attachment  as  to  the  claim  of  Stout 
and  another  had  no  effect  upon  the  lien  of  Taylor  upon  the 
attached  property  or  his  right  to  resort  to  the  undertaking  if 
the  property  was  not  delivered  according  to  its  terms.  It 
was  not  necessary  that  Taylor  should  sue  out  a  writ  of  attach- 
ment upon  his  affidavit,  in  order  to  acquire  a  right  to  resort 
to  the  property  attached. 

Sections  190,  191  and  192  of  the  act  read  as  follows: 

"  If  judgment  in  the  action  be  rendered  for  the  plaintiff, 
or  one  or  more  of  several  plainti£&,  and  sufficient  proof  be 
made  of  the  goods,  chattels,  rights,  credits,  moneys  and 
effects  in  the  possession  of  the  garnishee,  the  court  shall  also 
give  judgment  in  favor  of  the  plaintiff  or  creditors  against 
the  garnishee,  or  the  property  of  the  defendant,  or  both,  as 
the  case  may  require,  which  may  be  enforced  by  execution."^ 

"  After  judgment  for  the  plaintiff,  or  one  or  more  of  sev- 
eral plamtiffs,  property  attached  and  remaining  unsold  may 
be  sold. on  execution,  as  in  other  cases.*^ 

ERRATUM. 

Pages  380,  381  and  382  are  placed  in  inverse  arder. 
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The  Logansport,  Crawfordsville  and  South-West- 
ERN  Railroad  Co.  v.  Groniger. 

Mandate.  -^Justice  of  the  Peace.  — Summons,  —  An  affidavit  in  support  of  a 
motion  for  a  writ  of  mandate  to  compel  a  justice  of  the  peace  to  issue  a 
summons  in  a  civil  action  must  allege  that  the  justice  is  not  related  by 
blood  or  marriage  to  either  party. 

From  the  Carroll  Circuit  Court. 

iJ.  B.  F.  Pierce  and  Daily  &  Pollard,  for  appellant. 

/.  H.  Gould,  for  appellee. 

Biddle,  C.  J. — Motion  for  a  writ  of  mandate  by  the  appel- 
lant against  the  appellee,  who  was  a  justice  of  the  peace,  to 
compel  him  to  issue  a  summons  against  David  C.  Plank,  on 
a  cause  of  action  filed  before  him  in  favor  of  the  appellant. 

The  affidavit  on  which  the  motion  was  grounded  was 
demurred  to  by  the  appellee,  for  want  of  sufficient  fiicts 
alleged,  and  the  demurrer  sustained.  Judgment  for  appellee 
on  demurrer,  and  appeal  by  appellant. 

The  affidavit  does  not  show  that  the  justice  was  not 
"  related  by  blood  or  marriage  to  either  party .^'  2  G.  &  H. 
579,  see.  10. 

We  think,  for  this  omission,  the  affidavit  was  insufficient. 

The  same  section  (10,  supra)  which  gives  jurisdiction  to 
jiii^tioes  of  the  peace  in  civil  cases  denies  it  when  the  justice 
is  related  by  blood  or  marriage  to  either  party.  The  affida- 
vit, in  cases  of  this  kind,  should  have  negatived  this  relation. 
One  statutory  writ  of  mandate  takes  the  place  of  the  com- 
nion  law  writ  of  mandamus^  which  was  a  prerogative  writ, 
and  should  not  be  granted  except  on  a  clear  case  made  and 
when  there  is  no  other  adequate  remedy.  Condit  v.  The 
Board,  etc.,  25  Ind.  422;  Invin  v.  Lee,  34  Ind.  319;  Shelby 
V.  Hofman,  7  Ohio  St.  450. 

The  demurrer  to  the  affidavit  was  properly  sustained. 

The  judgment  is  affirmed,  with  costs. 


51       :«3 
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Potter  v.  Earnest. 

Evidence. — Promissory  Note. — In  an  action  on  a  promissory  note,  where 
there  is  an  answer  of  general  denial,  if  the  note  be  not  read  in  evidence 
on  the  trial,  there  can  be  no  recovery  thereon. 

From  the  Wayne  Circuit  Court. 

T,  /.  Study,  for  appellant. 

G.  Holland  and  C  C.  Binkley,  for  appellee. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant, 
on  a  promissory  note.  The  case  is  the  same  as  in  45  Ind. 
416.  On  the  return  of  the  cause,  there  was  a  trial,  the  gen- 
eral denial  and  the  other  paragraphs  of  answer  being  in, 
and  a  finding  and  judgment  for  the  plaintiff,  a  motion  for  a 
new  trial  having  been  made  by  the  defendant  and  overruled. 
A  bill  of  exceptions,  professing  to  set  forth  all  the  evidence, 
is  in  the  record,  from  which  it  appears  that  the  note  on 
which  the  action  was  founded  was  not  given  in  evidence. 
We  should  regard  this  as  a  mere  unintentional  omission  on 
the  trial,  did  not  counsel  now  insist  that  the  giving  in  evi- 
dence of  the  note  was  not  necessary  to  make  out  the  plain- 
tiff's case. 

The  necessity  for  giving  the  instrument  in  evidence  in 
such  a  case,  although  its  execution  be  not  denied  under  oath, 
is  affirmed  by  several  decisions  of  this  court.  Lucas  v. 
Smith,  42  Ind.  103;  Glenn  v.  Porter,  49  Ind.  500.  The 
existence  of  such  an  instrument  as  that  sued  on  is  one  thing, 
and  the  fact  that  it  was  es^cuted  by  the  defendant^  and  is 
therefore  genuine,  is  quite  another. 

Counsel  for  appellee  refer  us  to  Huff  v.  Cole,  45  Ind.  300. 
We  do  not  see  anything  in  that  case  contrary  to  the  rule 
laid  down  in  the  cases  to  which  we  have  already  referred. 
Counsel  also  urge  that  the  necessity  for  the  introduction  of 
the  note  in  evidence  was  waived  by  the  defendant,  as  it 
appears  that  the  defendant  began  his  defence  by  putting  a 
witness  on  the  stand,  and  the  bill  of  exceptions  shows  that 
the  note  sued  on  was  handed  to  the  witness,  and  was  there- 
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fore  present  at  the  trial.  It  is  not  pretended,  however,  that 
the  note  was  read  in  evidence.  On  the  contrary,  it  seems  to 
have  been  the  view  of  counsel  then,  as  it  now  is,  that  it  was 
not  necessary  that  it  should  be  read  in  evidence. 

We  think  there  was  no  waiver. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 


Voiles  et  al.  t?.  Voiles, 

Pleading. — Answer  to  Assignmmt  of  Error, — Where,  after  the  allowance  of 
a  claim  against  an  estate,  in  favor  of  the  administrator,  and  after  appeal 
therefrom  to  the  Supreme  Court  by  the  heirs  and  legatees,  the  claim 
was  paid,  and  a  final  report  was  filed  by  the  administrator,  and  final 
settlement  was  made  by  him,  and  he  was  allowed  the  amount  of  the  claim 
as  a  credit  and  was  finally  discharged  as  administrator,  these  facts  could 
not  be  pleaded  by  him  in  bar  of  the  assignment  of  error  and  appeal! 

Witness. — Contract  with  Administrator, — A  party  holding  a  claim  against  an 
estate,  based  on  a  contract  made  with  the  administrator,  is  a  competent 
witness  in  his  own  behalf. 

From  the  Washington  Circuit  Court. 

Jff.  Heffren  and  J.  C.  Lawler,  for  appellants. 

T.  L.  &  A,  B.  OoUinSy  for  appellee. 

BusKiRK,  J. — ^The  appellee  filed  a  claim  against  the  estate 
of  Daniel  Voiles,  deceased.  During  the  pendency  of  the 
claim,  the  executor  resigned,  and  the  appellee  was  appointed 
administrator  de  bonis  non  with  the  will  annexed,  and  there- 
upon the  heirs  and  legatees  of  the  decedent  were  made  par- 
ties. Issue  was  formed,  and  the  cause  was  submitted  to  the 
court  for  trial,  who  found  for  the  appellee,  and,  over  a  motion 
for  a  new  trial,  rendered  judgment  on  the  finding.  From 
SQch  judgment  the  heirs  and  legatees  have  appealed,  and 
Vol.  LI.— 25 
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assigned  for  error  the  striking  out  of  the  second  paragraph 
of  the  answer  and  overruling  the  motion  for  a  new  trial. 

The  appellee  has  answered  the  assignment  of  errors  by  a 
denial  and  a  second  paragraph,  as  follows; 

"  2.  And  for  second  answer  to  said  assignment  of  error, 
said  appellee  says,  that  on  the  20th  day  of  January,  1874,  at 
the  January  term  of  the  Washington  Circuit  Court,  by  the 
consideration  of  said  Washington  Circuit  Court,  he,  the 
said  appellee,  recovered  an  allowance  against  the  estate  of 
Daniel  Voiles,  deceased,  for  the  sum  of  seven  hundred  and 
four  dollars  and  thirty-three  cents,  being  the  same  judgment 
and  allowance  mentioned  in  the  record  in  this  cause:  and 
said  appellee  says  that  at  that  time,  to  wit,  the  20th  day  of 
January,  1874,  he  was  acting  administrator  de  bonis  won  with 
the  will  annexed  of  the  estate  of  said  Daniel  Voiles,  deceased; 
and  said  appellee  says  that  afterwards,  to  wit,  on  the  3d  day 
of  April,  1874,  more  than  sixty  days  after  the  making  of  the 
allowance  and  rendering  the  judgment  in  the  record  in  this 
cause  mentioned,  the  appellee,  as  such  administrator  de  bonk 
non  of  the  estate  of  Daniel  Voiles,  deceased,  at  the  March 
term,  1874,  of  the  Washington  Circuit  Court,  being  the  same 
estate  mentioned  in  the  record  in  this  cause,  filed  his  final 
report  as  such  administrator,  and  fully  and  finally  settled  said 
estate,  which  reiwrt  was  in  all  things  fiiUy  approved  and 
confirmed  by  the  court,  and  said  administrator  was  fully  and 
finally  discharged  from  all  further  duty  and  liability,  and  said 
estate  was,  by  order  of  said  court,  declared  finally  settled.  A 
copy  of  said  report  and  order  and  proceedings  of  said  court 
thereon  is  filed  herewith  and  made  part  hereof,  marked 
*A/  And  said  appellee  says  said  final  report  was  made, 
approved  and  confirmed  by  order  of  said  court,  and  said 
estate  finally  closed  and  settled  by  said  court,  long  before  the 
appeal  in  this  cause  was  taken  and  perfected.  And  said 
appellee  says  that  said  final  report  and  settlement  and  said 
order  of  said  court  remain  in  full  force  and  eflect,  and  that 
the  same  have  not  been  appealed,  reversed,  annulled,  or  set 
aside.     Wherefore  appellee  demands  judgment,*'  etc. 
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To  the  second  paragraph  of  the  answer,  the  appellant  has 
demurred,  upon  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  bar  to  his  appeal  and  assignment  of 
errors,  and  this  is  the  question  we  are  required  to  decide. 

In  our  opinion,  the  demurrer  is  well  taken  and  should  be 
sustained. 

The  appellee  recovered  a  judgment  against  the  estate  of 
Daniel  Voiles,  deceased,  from  which  an  appeal  was  taken  to 
this  court.  Soon  afler  the  rendition  of  this  judgment,  the 
appellee  made  a  final  settlement  of  such  estate,  and  was  finally 
discharged.  In  such  settlement,  the  judgment  in  favor  of 
the  appellee  was  allowed  as  a  valid  claim  against  said  estate, 
and  was  paid  to  appellee.  Such  settlement  may  be  opened 
up  and  set  aside  for  fraud  or  mistake,  at  any  time  within 
three  years.  Such  settlement  does  not  become  conclusively 
binding  until  the  expiration  of  three  years  from  the  time  it 
was  made.  See  Holland  v.  The  State,  ex  rel.  Fenton,  48  Ind. 
391,  where  most  of  the  cases  are  cited. 

It  would  not  avail  the  appellants  to  obtain  a  reversal  of 
the  judgment  appealed  from,  unless  they  can  also  have  the 
settlement  set  aside ;  nor  would  it  aid  the  appellants  to  have 
the  settlement  opened,  if  the  judgment  in  this  action  is 
affirmed.  They  have,  therefore,  to  obtain  a  reversal  of  the 
judgment  and  the  opening  up  of  the  settlement.  They  have 
the  right  to  pursue  both  remedies  at  the  same  time,  or  one  at 
a  time. 

The  demurrer  is  sustained  to  the  second  paragraph  of  the 
answer. 

Downey,  J. — The  general  facts  of  this  case  are  stated 
with  sufficient  particularity  in  the  opinion  on  the  demurrer 
to  the  second  paragraph  of  the  answer  to  the  assignment  of 
errors.  The  case  was  here  before.  See  Voiles  v.  Green^  43 
Ind.  374. 

The  first  alleged  error  is  not  urged  by  counsel.  The 
ground  of  the  motion  was,  that  the  second  paragraph  of  the 
answer  amounted  only  to  a  general  denial,  and  w-as  therefore 
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unnecessary.  If  the  &ct  is  as  alleged^  the  ruling  was  not  an 
error. 

The  question  is  presented,  under  the  second  assignment  of 
errors,  as  to  the  competency  of  the  appellee  as  a  witness  in 
his  own  behalf.  The  question  presented,  although  the  par- 
ties are  a  little  changed,  is  to  be  decided  upon  the  fects  as 
stated  in  the  case  when  here  before. 

The  claim  of  the  appellee  was  not  predicated  on  a  contract 
with  the  deceased,  but  on  a  contract  between  him  and  an 
administrator  of  the  estate.  The  exclusion  of  the  party 
asserting  a  claim  against  an  estate  proceeds  upon  the  ground 
that  the  other  party  to  the  contract  is  dead,  and  cannot  be  a 
witness  to  meet  the  alleged  claim.  When,  however,  the  con- 
tract has  been  made  with  the  personal  representative  of  the 
deceased  party,  neither  the  reason  for  the  rule  nor  the.  rule 
itself  is  applicable.  The  rule  excluding  the  party  making 
the  claim  is,  by  the  express  language  of  the  statute,  subject 
to  an  exception,  where  the  case  arises  upon  a  contract  made 
with  the  executor  or  administrator  of  the  estate.  3  Ind.  Stat 
560,  sec.  2. 

In  our  opinion,  the  w^itness  was  competent. 

We  think  that,  upon  the  evidence  in  the  record  and  the 
law  applicable  thereto,  the  case  was  rightly  decided  in  the 
circuit  court. 

The  judgment  below  is  affirmed,  with  costs. 


Headley.  t;.  Shelton. 


Contract. — C&miructum, — A.  and  B.,  partners  in  trade,  made  a  written 
agreement,  whereby  the  former,  in  consideration  of  a  certain  sum  of 
money  to  be  paid  him,  and  of  a  certain  amount  of  goods  to  be  withdrawn 
by  him  from  the  stock  of  the  firm,  and  of  the  assumption  by  the  latter 
of  aU  contracts  and  debts  of  the  firm,  sold  and  transferred  to  B.  all 
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the  interest  of  A.  in  the  assets  of  the  ^rm»  including  money  on  hand, 
notes,  accounts,  stock,  machinery  and  material,  the  instrument  reciting 
that  the  object  and  purport  of  the  contract  was  the  withdrawal  of  A. 
from  the  firm  and  the  release  of  A.  by  B.  '<  from  any  and  all  liabilities  on 
account  thereof,"  and  that  if  B.  should  fully  and  completely  release  A., 
in  accordance  with  the  provisions  of  the  contract,  the  sale  should  be 
yalid  and  binding  in  law,  else  void  and'of  no  effect. 
Held^  in  an  action  by  A.  against  B.,  on  said  contract,  to  recover  said  sum 
of  money  as  stipulated  therein,  that  A.  was  released  by  said  contract  from 
all  liability  on  account  of  any  claim  against  him  or  debt  due  from  him 
in  favor  of  said  firm,  as  well  as  released  from  and  secured  against  any 
liability  of  the  firm  to  any  other  person. 

From  the  Morgan  Circuit  Court. 

TF.  iJ.  Harrison  and  W.  8.  Shirley^  for  appellant. 

a  F.  MgNvU  and  G.  W.  Grubbs,  for  appellee. 

Pettit,  J. — ^The  appellant,  James  M.  Headley,  sued  the 
appellee,  Joseph  B.  Shelton,  on  the  following  agreement: 

^'  In  consideration  of  the  sum  of  five  hundred  dollars  cash 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
and  the  further  consideration  of  the  sum  of  five  hundred 
dollars  in  stock,  to  wit,  boots,  shoes,  leather,  machinery, 
lasts,  etc.,  of  that  value,  to  be  by  me  drawn  out  of  the  stocky 
material,  etc.,  now  on  hand  and  belonging  to  the  firm  of 
Shelton  &  Headley,  or  Shelton,  Headley  &  Co.,  and  also 
the  further  consideration  that  my  present  partner,  the  said 
Joseph  R.  Shelton,  shall  pay  or  cause  to  be  paid  and  com- 
pletely discharged  all  contracts  or  orders  for  goods,  given 
in  the  name  of  Shelton  &  Headley,  or  Shelton,  Headley 
&  Co.,  and  also  all  outstanding  debts  and  liabilities  and 
obligations  of  whatever  nature  due  or  yet  to  become  due  in 
bank,  or  out  of  bank,  for  rents  or  labor,  stock  in  trade,  or 
raw  material,  or  which  is  now  or  may  hereafter  become  a 
charge  against  either  of  the  firms  aforesaid,  thereby  saving 
me,  James  M.  Headley,  harmless  on  account  thereof,  I, 
James  M.  Headley,  have  this  day  bargained  and  sold>  and 
do  hereby  deliver  unto  Joseph  R.  Shelton,  all  ray  right, 
title  and  interest  in  and  to  all  and  several  the  assets  of  said 
firm  or   firms,   including   money   on   hand,   notes,   books. 
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accounts,  stock,  machinery  and  material  on  hand,  or  to  be 
received  on  any  order  now  outstanding;  the  receipt  whereof 
is  hereby  acknowledged  by  the  said  Joseph  R.  Shelton.  The 
object  and  purport  of  all  which  is  the  withdrawal  of  said 
Headley  from  said  firm  or  firms,  and  the  release  of  said 
Headley  by  said  Shelton  from  any  and  all  liabilities  on 
account  thereof. 

"Now,  if  the  said  Shelton  shall  fully  and  completely 
release  said  Headley  in  accordance  with  the  provisions  of  this 
instrument,  this  sale  shall  be  valid  and  binding  in  law,  else 
to  be  void  and  of  no  efiect. 

"  Witness  our  hands  and  seals  this  5th  day  of  December, 
1872.       • 

"J.  M.  Headley. 
"J.  R.  Shelton." 

The  only  breach  of  the  contract  which  is  complained  of  is 
the  non-payment  of  the  five  hundred  dollars  in  money. 
There  were  issues  formed,  after  various  rulings  on  the 
answers  and  replies,  but  these  need  not  be  ftirdier  noticed, 
for  the  reason  that  the  special  findings  and  the  conclirsioDS 
of  law  on  them  cover  all  the  questions  raised  by  or  on  the 
pleadings.  If  the  conclusions  of  law  on  the  special  findings 
are  right  or  wrong,  the  same  must  be  said  of  the  rulings  in 
making  up  the  issues. 

The  case  was  submitted  to  the  court  for  trial,  and  on  the 
request  of  the  plaintiff,  the  court  specially  found  the  fects 
and  the  conclusions  of  law  on  them  as  follows: 

"1.   That  on  the day  of  June,  1871,  plaintifi*  and 

defendant  entered  into  partnership  to  manufiicture,  purchase 
and  sell  boots  and  shoes. 

"  2.  That  plaintiff  put  into  the  business  a  stock  of  tools, 
leather,  etc.,  to  the  amount  of  four  hundred  and  eighty-seven 
dollars  and  fifty  cents,  and  defendant  furnished  the  balance 
of  the  capital,  amounting  to  about  four  thousand  dollars. 

"  3.  That  they  were  to  be  equal  partners  and  share  in  prof- 
its and  losses,  when  the  plaintiff  furnished  his  share  of  cap- 
ital, which  he  never  did. 
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"  4.  That  the  entire  business  done  by  the  firm,  the  part- 
nership having  continued  near  eighteen  months,  embracing 
manu&ctured  and  purchased  goods  and  sales  over  twenty- 
five  thousand  dollars. 

"  5.  That  during  the  time  ^he  parties  were  in  partner- 
ship, the  plaintiif  received  in  money  and  goods  from  the 
money  and  stock  of  the  partnership  the  amount  of  four  hun- 
dred and  sixty-three  dollars  and  ten  cents,  which  was  charged 
to  him  on  the  books  of  the  partnership,  and  the  defendant  in 
like  manner  received,  and  there  was  charged  to  him  on  the 
same  books,  over  one  thousand  dollars. 

"  6.  That  afterwards,  on  the  5th  day  of  December,  1872, 
plaintiff  and  defendant  entered  into  and  made  the  following 
agreement  in  writing,  viz. : "  (The  contract  is  set  out  above.) 
"And  plaintiff  retired  from  the  firm  and  received  from  the 
firm  in  stock  and  goods  the  amount  he  had  originally  put  in, 
to  wit,  four  hundred  and  eighty-seven  dollars  and  fifty  cents. 
But  that  the  defendant  paid  to  plaintiff*  no  part  of  the  five 
hundred  dollars  cash,  recited  in  said  agreement,  and  pay- 
ment whereof  is,  by  the  terms  of  said  agreement,  acknowl- 
edged by  plaintiff. 

"7.  That  afterwards,  and  before  this  aetion  was  brought, 
plaintiff  demanded  of  defendant  five  hundred  dollars  in 
money,  being  the  five  hundred  dollars  cash  recited  in  said 
agreement  as  received  by  plaintiff,  claiming  he  was,  in  addi- 
tion to  the  stock  and  goods  he  had  received,  entitled  to  five 
hundred  dollars  in  money  under  and  according  to  the  said 
written  agreement;  but  that  defendant  then  offered  to  pay 
plaintiff  in  money,  and  tendered  plaintiff  in  lawful  money, 
thirty-six  dollars  and  ninety  cents,  claiming  that  the  sum  so 
tendered  was  all  that  was  due  to  the  plaintiff;  that  the  sum 
so  tendered,  with  plaintiff's  account  due  the  firm  and  stand- 
ing on  the  firm  books,  amounted  to  five  hundred  dollars. 

''8.  That  plaintiff  and  defendant's  accounts  were  standing 
on  the  firm  books  when  said  agreement  was  made  and  when 
plaintiff  demanded  the  five  hundred  dollars  in  money ;  plain- 
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tiff  refused  the  tender ;  and  the  court  finds,  as  a  conclusion  of 
law  from  the  &cts  so  found,  in  favor  of  the  defendant,  that 
the  assignment  of  the  notes,  books  and  accounts  by  plain- 
tiff to  defendant  by  the  said  written  agreement  covered  and 
transferred  the  account  of  plaintiff  on  the  books  of  the  firm 
to  the  defendant,  and  the  said  account  of  plaintiff  thereon 
became  and  was  a  valid  claim  in  favor  of  defendant  against 
plaintiff;  and  that  the  amount  tendered  by  defendant  to 
plaintiff  added  to  the  amount  of  the  plaintiff's  said  account 
equalled  the  demand  of  the  plaintiff.  Therefore  the  plaintiff 
has  no  cause  of  action  and  no  right  to  recover  in  this  action. 
To  which  conclusion  of  law  by  the  court  the  plaintiff  at  the 
time  excepted." 

Was  this  a  proper  construction  of  the  agreement,  and  are 
the  conclusions  of  law  correct?  We  think  the  whole  spirit 
and  tenor  of  the  agreement  leads  to  a  different  conclusion, 
and  the  following  parts  of  it  leave  us  no  ground  to  doubt  the 
meaning  and  intention  of  the  parties :  "  The  object  and  pur- 
port of  all  which  is  the  withdrawal  of  said  Headley  fipom 
said  firm  or  firms,  and  the  release  of  said  Headley  by  said 
Shelton  from  any  and  all  liabilities  on  account  thereof." 

"  Now,  if  said  Shelton  shall  fully  and  completely  release 
said  Headley,  in  accordance' with  the  provisions  of  this  instru- 
ment, this  sale  shall  be  valid  and  binding  in  law,  else  to  be 
void  and  of  no  effect." 

We  hold  that  Headley  was  released  by  Shelton  from  all 
liability  on  account  of  any  claim  against  or  debt  due  from 
Headley  to  the  firm,  as  well  as  being  released  from,  and 
secured  against,  any  liability  on  any  debt  or  claim  due  or  owing 
from  the  firm  to  any  other  person  or  persons. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instruction  to  sustain  the  demurrers  to  the  second, 
third,  fourth  and  fiflh  paragraphs  of  the  answer. 
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The  National  State  Bank  of  Lafayette  v.  Ringel. 

Promissory  Note. — Certificate  of  Deposit, — Smtcn  Lost  Instrument, — Bond 
of  Indemnity, — Suit  against  a  bank  upon  a  stolen  certificate  of  deposit 
given  by  the  defendant  to  the  plaintiff,  reciting  that  he  had  deposited  in 
said  bank  a  certain  number  of  dollars,  payable  to  his  order  in  current 
funds,  on  the  return  of  the  certificate  properly  indorsed. 

Held^  that  the  instrument  should  be  regarded  as  the  promissory  note  of  the 
bank,  assignable  under  the  statute,  but  that  it  was  not  negotiable  as  an 
inland  bill  of  exchange,  being  made  payable,  not  in  money,  but  <<in  cur- 
rent funds." 

Held^  therefore,  that  the  payee  could  recover  on  said  stolen  certificate  with- 
out giving  a  bond  to  indemnify  the  bank  against  a  subsequent  claim 
thereunder  by  another  person. 

From  the  Tippecanoe  Circuit  Court. 

«/*.  i2.  Goffrothf  for  appellant. 

/.  A.  Steifiy  for  appellee. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  upon  the  foUowfng  certificate  of  deposit,  which 
is  averred  to  have  been  stolen : 

"  National  State  Bank,  Lafayette,  Ind., 

"April  12th,  1873. 

"  John  Ringel  has  deposited  in  this  bank  seventeen  hun- 
dred and  fifty  dollars,  payable  to  the  order  of  self,  in  current 
funds,  on  the  return  of  this  certificate  properly  indorsed, 

"$1750.  B.  Brockenbrough,  Cashier.^' 

It  is  alleged  in  the  complaint  that  the  certificate  of  deposit 
had  not  been  indorsed.  There  was  a  trial  upon  a  general 
denial,  and  a  finding  for  the  plaintiff*.  A  motion  for  a  new 
trial,  a  motion  to  require  the  appellee  to  file  a  bond  of  indem- 
nity to  save  the  appellant  against  future  liability  upon  the 
lost  certificate  of  deposit,  and  also  a  motion  in  arrest  of  judg- 
ment were  severally  made  and  overruled,  and  proper  excep- 
tions taken. 

Counsel  for  appellant  says : 

"  The  only  question  which  we  desire  to  present  for  deter- 
mination is,  can  a  party  recover  upon  a  lost  or  stolen"  instru- 
ment, like  the  one  in  suit,  without  executing  to  the  maker  a 
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bond  of  indemnity,  either  by  filing  it  with  his  complaint,  or 
at  some  time  during  the  progress  of  the  trial,  before  final 
judgment?  An  indemnity  bond  was  not  filed  with  the  com- 
plaint; the  appellant's  motion  to  require  it  to  be  filed,  after 
the  finding  of  the  court,  was  overruled;  and  the  same  ques- 
tion was  again  raised  in  the  motion  in  arrest  of  judgment." 

The  question  is  discussed  whether  or  not  the  instrument  is 
negotiable  according  to  the  law  merchant  and  by  statute,  as  an 
inland  bill  of  exchange.  We  think  the  instrument  must  be 
regarded  as  the  promissory  note  of  the  bank  and  as  assign- 
able by  virtue  of  the  statute ;  but  we  do  not  think  it  is  nego- 
tiable as  an  inland  bill  of  exchange.  It  lacks  one  of  the 
essential  qualities  of  a  negotiable  promissory  note.  It  is  not 
payable  in  money.  It  is  payable  in  current  funds.  This 
takes  from  it  the  character  of  a  negotiable  promissory  note. 
Chitty  on  Bills,  132;  Edw.  Bills  &  Notes,  134;  Story  Notes, 
sees.  17  and  18;  Cook  v.  Satterlee,  6  Cow.  108. 

The  instrument  not  being  negotiable  as  an  inland  bill  of 
exchange,  there  can  be  no  question,  we  think,  as  to  the  right 
of  the  payee  to  recover  thereon  without  giving  a  bond  to 
indemnify  the  bank  against  a  claim  which  might  be  set  up 
by  some  other  person. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 


Huffman  v.  The  Indiana  National  Bank  of  Indiak- 
apoli8  et  al. 

Superior  Court. — Appeal. —  Assignment  of  Error, —  Form  of  Judgment,— 
Where,  on  appeal  from  the  special  term  of  a  superior  court  to  the  gen- 
eral term  thereof,  it  is  not  assigned  that  the  court  erred  in  overruling  a 
motion  for  a  new  trial,  no  cause  for  a  new  trial  can  be  considered ;  nor 
will  an  objection  to  the  form  of  the  judgment  rendered  in  special  term, 
first  made  on  the  appeal  to  the  general  term,  be  considered  by  the 
Supreme  Court. 
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From  the  Marion  Superior  Court. 

F.  M,  Finch  and  J.  A,  Finchf  for  appellant. 

G.  T,  Porter,  C  Byfield  and  D.  HowCy  for  appellees. 
Pettit,  J. — This  suit  was  brought  and  prosecuted  by 

the  Indiana  National  !^nk^  of  Indianapolis,  against  Aaron 
Hufiman,  John  Teague,  John  L.  Stevens  and  Milton  Fran- 
cis^ on  a  note.  Judgment  was  rendered  against  all  of  the 
defendants,  against  Hufiman  as  principal  and  against  the 
others  as  sureties,  etc.  Hufiman  moved  for  a  new  trial, 
which  was  overruled,  and  he  alone  appealed  to  the  general 
term,  where  the  judgment  was  a£Srmed,  that  court  holding 
that  there  was  no  assignment  of  error  which  raised  any  ques- 
tion before  it.     In  this  we  Ailly  concur. 

It  was  not  assigned  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  All  the  matters  for  which  a  reversal 
was  sought  took  place  during  some  part  of  the  trial,  and  in 
such  case  there  should  be  an  assignment  of  error  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial. 

The  appellant  has  made  that  assignment  in  this  court  for 
the  first  time.  But  this  will  not  avail  him,  for  we  have  often 
held  it  must  be  assigned  here  that  the  superior  court  in  gen- 
eral term  erred  in  affirming  or  reversing  the  judgment  of  the 
special  term,  and  this  presents  to  us  for  review  only  such 
questions  as  were  properly  assigned  for  error  in  the  general 
term. 

It  was  assigned  for  error  in  the  general  term,  that  the 
court,  in  rendering  its  final  judgment,  modified  the  judg- 
ment it  had  previously  rendered  as  to  the  defendant  Francis 
and  the  appellant. 

There  was  no  motion  or  asking  for  any  other  form  of  judg- 
ment, nor  is  there  any  bill  of  exceptions  showing  that  the 
appellant  asked  that  a  different  judgment  should  be  rendered 
in  regard  to  Francis  or  himself.  There  is  no  available  error 
in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
Huflnian. 
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Mitchell  v.  The  Amebican  Insubange  Co. 

From  the  Warren  Circuit  Court 

/.  Harper  J  for  appellant. 

J.  G.  PearsoHy  for  appellee. 

Pettit,  J. — ^The  submission  in  this  case  is  set  aside,  at 
the  costs  of  the  appellant,  for  non-compliance  with  Rule  19, 
requiring  marginal  notes  to  be  made  on  the  transcript. 


Mitchell  v.  The  American  Insurance  Co. 

PlBADING. — ExkihU, — Denumd, — In  an  action  on  a  promissory  note  giren 
for  a  policy  of  insurance,  it  is  not  necessary  to  file  with  the  complaint  or 
make  a  part  thereof  the  policy  or  a  copy  thereof,  or  to  allege  a  demand 
of  payment. 

From  the  Warren  Circuit  Court. 

J.  Harper,  for  appellant. 

J.  G.  Pearson,  for  appellee. 

Biddle,  C.  J. — This  was  an  action  brought  by  the  appel- 
lee, who  was  the  plaintiiF  below,  upon  the  following  promis- 
sory note : 

'*$1 20.00.  For  value  received  in  Policy  No.  54,994,  dated 
the  24th  day  of  May,  1871,  issued  by  the  American  Insur- 
ance Company,  of  Chicago,  Illinois,  I  promise  to  pay  said 

company  the  sum  of  thirty  dollars  and cents,  on  the  1st 

day  of  May,  1872;  and  thirty  dollars  and cents,  on  the 

1st  day  of  May,  1873;  and  thirty  dollars  and cents,  on 

the  1st  day  of  May,  1874;  and  thirty  dollars  and cents, 

on  the  1st  day  of  May,  1875,  without  interest.  If  any  pay- 
ment shall  remain  unpaid  thirty  days  after  due,  this  whole 
note  shall  become  due  and  payable. 

"J.  J.  Mitchell." 
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The  appellant  demurred  to  the  complaint,  for  the  want  of 
fects,  which  demurrer  the  court  overruled.  The  appellant 
assigns  as  error  the  action  of  the  court  in  overruling  the 
demurrer  to  the  complaint,  for  these  reasons : 

1.  Because  a  copy  of  policy  No.  54,994  was  not  filed  with, 
and  made  an  exhibit  of,  the  complaint. 

2.  That  the  complaint  was  defective;  for  not  averring  a 
demand  of  payment  before  suit. 

The  policy  was  not  a  necessary  exhibit  to  be  filed  with  the 
complaint.  It  was  not  the  foundation  of  the  action.  Nor 
was  it  necessary  to  demand  payment  before  suit.  The  com- 
plaint is  good. 

The  appellant  pleaded, 

1.  A  general  denial. 

2.  That  the  note  was  given  without  consideration. 
There  was  also  a  third  and  fourth  paragraph  of  answer, 

neither  of  which  states  a  single  issuable  fact,  properly  pleaded. 
They  were  each  demurred  to,  and  the  demurrers  very  prop- 
erly sustained.  Issues  were  formed  by  the  general  denial 
and  on  want  of  consideration,  the  cause  tried  by  the  court, 
and  a  finding  had  for  the  appellee ;  judgment  rendered  over 
a  motion  for  a  new  trial;  exceptions;  appeal. 

The  evidence  is  not  in  the  record. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


The  City  op  Cbawfordsville  v.  Johnson  et  al. 

Mechanic's  Lien. — Su^ontmctor, — A  sub-contractor,  who  has  furnished 
materials  or  performed  labor  in  the  erection  of  a  new  building,  may,  by 
filing  proper  nCtice  within  the  time  required  by  law,  secure  a  lien  on  the 
building  and  the  land  on  which  it  is  erected,  though  before  the  filing  of 
such  notice  the  owner  may  have  paid  the  contractor  all  that  was  due  him 
under  the  contract. 
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assigned  for  error  the  striking  out  of  the  second  paragra^ 
of  the  answer  and  overruling  the  motion  for  a  new  trial. 

The  appellee  has  answered  the  assignment  of  errors  by  a 
denial  and  a  second  paragraph,  as  follows: 

"  2.  And  for  second  answer  to  said  assignment  of  error, 
said  appellee  says,  that  on  the  20th  day  of  January,  1874,  at 
the  January  term  of  the  Washington  Circuit  Court,  by  the 
consideration  of  said  Washington  Circuit  Court,  he,  the 
said  appellee,  recovered  an  allowance  against  the  estate  of 
Daniel  Voiles,  deceased,  for  the  sura  of  seven  hundred  and 
four  dollars  and  thirty-three  cents,  being  the  same  judgment 
and  allowance  mentioned  in  the  record  in  this  cause:  and 
said  appellee  says  that  at  that  time,  to  wit,  the  20th  day  of 
January,  1874,  he  was  acting  administrator  de  bonis  non  with 
the  will  annexed  of  the  estate  of  said  Daniel  Voiles,  deceased; 
and  said  appellee  says  that  afterwards,  to  wit,  on  the  3d  day 
of  April,  1874,  more  than  sixty  days  after  the  making  of  the 
allowance  and  rendering  the  judgment  in  the  record  in  this 
cause  mentioned,  the  appellee,  as  such  administrator  de  bonis 
non  of  the  estate  of  Daniel  Voiles,  deceased,  at  the  March 
term,  1874,  of  the  Washington  Circuit  Court,  being  the  same 
estate  mentioned  in  the  record  in  this  cause,  filed  his  final 
report  as  such  administrator,  and  fully  and  finally  settled  said 
estate,  which  rejwrt  was  in  all  things  fiiUy  approved  and 
confirmed  by  the  court,  and  said  administrator  was  fiilly  and 
finally  discharged  from  all  further  duty  and  liability,  and  said 
estate  was,  by  order  of  said  court,  declared  finally  settled.  A 
copy  of  said  report  and  order  and  proceedings  of  said  court 
thereon  is  filed  herewith  and  made  part  hereof,  marked 
*A/  And  said  appellee  says  said  final  report  was  made, 
approved  and  confirmed  by  order  of  said  court,  and  said 
estate  finally  closed  and  settled  by  said  court,  long  before  the 
appeal  in  this  cause  was  taken  and  perfected.  And  said 
appellee  says  that  said  final  report  and  settlement  and  said 
order  of  said  court  remain  in  full  force  and  eifect,  and  that 
the  same  have  not  been  appealed,  reversed,  annulled,  or  set 
aside.     Wherefore  appellee  demands  judgment,^'  etc. 
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To  the  second  paragraph  of  the  answer,  the  appellant  has 
demurred,  upon  the  ground  that  it  does  not  state  fitcts  suffi- 
cient to  constitute  a  bar  to  his  appeal  and  assignment  of 
errors,  and  this  is  the  question  we  are  required  to  decide. 

In  our  opinion,  the  demurrer  is  well  taken  and  should  be 
sustained. 

The  appellee  recovered  a  judgment  against  the  estate  of 
Daniel  Voiles,  deceased,  from  which  an  appeal  was  taken  to 
this  court.  Soon  after  the  rendition  of  this  judgment,  the 
appellee  made  a  final  settlement  of  such  estate,  and  was  finally 
discharged.  In  such  settlement,  the  judgment  in  favor  of 
the  appellee  was  allowed  as  a  valid  claim  against  said  estate, 
and  was  paid  to  appellee.  Such  settlement  may  be  opened 
up  and  set  aside  for  fraud  or  mistake,  at  any  time  within 
three  years.  Such  settlement  does  not  become  conclusively 
binding  until  the  expiration  of  three  years  from  the  time  it 
was  made.  See  Holland  v.  The  State,  ex  rd.  Fenton,  48  Ind. 
391,  where  most  of  the  cases  are  cited. 

It  would  not  avail  the  appellants  to  obtain  a  reversal  of 
the  judgment  appealed  from,  unless  they  can  also  have  the 
settlement  set  aside ;  nor  would  it  aid  the  appellants  to  have 
the  settlement  opened,  if  the  judgment  in  this  action  is 
affirmed.  They  have,  therefore,  to  obtain  a  reversal  of  the 
judgment  and  the  opening  up  of  the  settlement.  They  have 
the  right  to  pursue  both  remedies  at  the  same  time,  or  one  at 
a  time. 

The  demurrer  is  sustained  to  the  second  paragraph  of  the 
answer. 

Downey,  J. — The  general  fiwsts  of  this  case  are  stated 
with  sufficient  particularity  in  the  opinion  on  the  demurrer 
to  the  second  paragraph  of  the  answer  to  the  assignment  of 
errors.  The  case  was  here  before.  See  Voiles  v.  Green,  43 
Ind.  374. 

The  first  alleged  error  is  not  urged  by  counsel.  The 
ground  of  the  motion  was,  that  the  second  paragraph  of  the 
answer  amounted  only  to  a  general  denial,  and  was  therefore 
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granted,  to  wit,  the  sufficiency  of  the  notice,  we  all  agreed 
that  the  notice  was  sufficient,  and  re-filcd  the  original  opinion. 
A  second  petition  has  been  filed  for  a  rehearing.  This  is 
too  late  as  to  all  questions  other  than  the  sufficiency  of  the 
notice,  if,  indeed,  a  second  petition  for  a  rehearing  can  be 
filed  by  the  same  party  in  the  same  case.  If  this  can  be 
done,  why  may  not  ten,  twenty  or  a  hundred  petitions  for 
rehearing  be  filed  by  the  same  party  in  the  same  case?  Both 
petitions  for  a  rehearing  insist  that  the  complaint  in  this 
case  and  that  of  The  City  of  Crawfordsville  v.  Barr,  45  Ind. 
258,  are  the  same,  and  express  great  surprise  that  the  Barr 
case  should  be  reversed,  and  that  this  should  be  affirmed  by 
the  same  court.  In  this  the  counsel  are  grossly  at  feult. 
The  complaints  in  the  two  cases  are  not  alike.  In  the  Barr 
case  the  complaint  says,  that  on  the  7th  day  of  November, 
1872,  and  on  divers  other  days  between  that  and  including 
the  14th  day  of  November,  1872,  the  plaintiff  furnished  to 
said  Alexander  &  Whitsett  (the  contractors)  one  hundred  * 
and  thirteen  thousand  brick,  "which  were  used  in  the  con- 
struction of  said  building,"  and  plaintiff  says  that  "there 
is  yet  due  him  from  said  Alexander  &  Whitsett  foar 
hundred  and  sixty-one  dollars."  Thus  it  may  be  seen  that 
there  is  no  averment  that  the  brick  were  furnished  for  the 
building,  but  that  they  were  furnished  to  the  contractors, 
and  by  them  used  in  the  building ;  and  on  this  very  point 
Siis  court  held  the  complaint  insufficient.  While  in  this 
case  the  complaint  says,  "that  the  said  defendant  became 
indebted  to  said  plaintiff,  and  is  now  indebted  to  the  said 
plaintiff,  in  the  sum  of  nine  hundred  and  forty-nine  dollars 
and  fifty-seven  cents,  for  materials  furnished  and  work  and 
labor  done  in  the  erection  of  said  city  building." 

The  complaints  in  the  two  cases  are  unlike  in  another  par- 
ticular. In  Hie  City  of  CrawfordsviUe  v.  Barr,  mipra,  it  is 
not  shown  that  the  notice  was  filed  within  sixty  days  afiier 
the  completion  of  the  building,  while  in  this  case  it  is  affirm- 
atively shown  that  the  notice  was  filed  in  time.  The  bills 
of  particulars  in  the  two  cases  are  not  alike.     In  the  case 
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last  cited,  it  is  made  out  against  Alexander  &  Whitsett;  but 
in  this  case  it  is  made  out  against  the  City  of  Crawfordsville, 
the  appellant. 
The  petition  is  overraled. 


Miller  v.  Neihaus. 


Contract.— i%i>mfM/  hy  Transfer  of  Note  Withaui  Indorsement,  Promise  or 
Fraud, — Complaint  by  A.  against  B.,  showing  an  indebtedness  of  C.  to 
A.  and  an  indebtedness  of  B.  to  C,  and  alleging  that  C.  gave  to  A.,  in 
part  payment,  a  -written  order  on  B.  for  a  certain  amount,  and  that  B. 
accepted  said  order  and  kept  it,  and  gave  to  A.,<*in  payment  thereof,"  a 
note  for  said  amount,  filed  with  the  complaint,  made  by  D.,  and  credited 
himself  with  said  amount  on  his  account  with  C;  that  D.  was  insolvent, 
and  refused  to  pay  the  note  or  any  part  thereof;  that  the  note  was  not 
indorsed  by  B.,  and  was  valueless ;  and  that  A.  had  tendered  the  note 
back  to  B.  and  demanded  payment  of  B.,  who  refused  to  pay. 

JSeld^  that  the  complaint  was  bad  on  demurrer. 

Samb. — Statute  of  Frauds, — Dd^t  of  Another, — A  parol  promise  by  one  to  be 
responsible  and  stand  good  for  the  payment  by  another  of  wages  that  may 
accrue  from  the  latter  to  the  person  to  whom  the  promise  is  made,  is 
within  the  statute  of  frauds. 

Same. — Pond  Acceptance  of  Order, — Where  one  indebted  to  another  verbaUy 
accepts  and  promises  to  pay  a  written  order  directed  to  him  by  his  cred- 
itor for  the  payment  of  a  like  indebtedness  of  his  creditor  to  a  third  per- 
son, such  acceptance,  like  the  parol  acceptance  of  a  bill  of  exchange,  is 
valid. 

From  the  Posey  Circuit  Court 

X.   W,  HcAeroam  and  O,  &  H.  C.  PUeher,  for  appellant. 

C  Denby,  D,  B,  Kumler,  A.  P.  Havey  and  O.  V.  Menziea, 
for  appellee. 

Downey,  J. — The  appellee  sued  the  appellant.    The 

complaint  is  in  two  paragraphs.     In  the  first,  it  is  alleged, 

that,  on,  etc.,  one  Cobb  employed  the  plaintifF,  then  a  minor, 

but  now  of  age,  to  work  for  him  for  three  years,  for  certain 

Vol.  LI. —26 
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wages;  that  afterwards^  C!obb,  being  largely  indebted  to  the 
plaintiff,  in  part  payment  thereof,  gave  to  the  plaintiff*  a 
written  order  directing  and  requesting  the  defendant,  who 
was  then  indebted  to  Cobb,  to  pay  said  plaintiff,  on  aoooont 
of  said  Cobb,  the  sum  of  fifty  dollars,  and  the  defendant  then 
and  there  accepted  said  order  and  took  and  kept  the  same, 
and,  in  payment  thereof,  gave  the  plaintiff  a  note  for  fifty 
dollars,  made  by  one  Allen,  of  which  a  copy  is  filed ;  and 
thereupon  Miller  credited  himself  in  his  account  with  said 
Cobb,  in  the  said  sum  of  fifty  dollars,  which  amount  he 
claimed  he  had  paid  by  the  delivery  of  said  note  to  the  plain- 
tiff; but  the  plaintiff  alleges  that  the  said  note  was  not 
indorsed  by  said  Miller,  and  was  valueless,  said  Allen  being 
insolvent  and  refusing  to  pay  the  same  or  any  part  thereof. 
It  alleged  that  the  plaintiff  tendered  the  note  back  to  the 
defendant  and  demanded  of  him  payment  of  the  said  sara 
of  fift;y  dollars,  but  the  defendant  refused  to  pay  the  same. 
Wherefore,  etc. 

In  the  second  paragraph,  the  plaintiff  alleges,  that,  on,  etc, 
he  was  a  minor,  and  remained  such  until,  etc.;  that  he  was 
hired  by  one  Cobb  to  work  for  him  for  three  years,  at  four 
dollars  per  week  for  the  first  year,  five  dollars  per  week  for 
the  second  year,  and  six  dollars  per  week  for  the  third  year; 
that  at  the  time  of  making  said  contract,  in  consideration 
that  the  plaintiff  would  make  the  same,  the  defendant  prom- 
ised by  parol  that  he  would  be  responsible  and  would  stand 
good  for  the  payment  by  said  Cobb  to  the  plaintiff  of  the 
sums  of  money  aforesaid ;  and  afi;erwards  Cobb,  being  largely 
indebted  to  said  plaintiff  for  said  work,  which  the  plaintiff 
had  done,  drew  certain  orders  requesting  the  defendant  to 
pay  the  plaintiff  the  sum  of  three  hundred  and  thirty-five 
dollars  out  of  money  which  said  defendant  owed  said  Cobb; 
and  the  defendant  accepted  said  orders,  and  by  parol  prom- 
ised to  pay  the  same ;  yet  the  defendant  did  not  pay  the  same, 
or  any  part  of  them,  though  he  kept  the  orders  to  the  amount 
of  three  hundred  dollars,  and  though  he  was  then  indebted 
to  said  Cobb  in  that  amount.     It  is  then  alleged  that  the 
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defendant  afterwards  paid  to  other  persons  the  said  snm  of 
money  on  account  of  said  Cobb ;  that  the  plaintiff  cannot  file 
copies  of  said  orders,  because  they  are  in'  poBsession  of  the 
defendant;  and  that  said  sum  of  money  still  remains  due, 
although  the  same  was  demanded  of  the  defendant  before  the 
commencement  of  this  action.     Wherefore,  etc. 

Issues  were  formed,  there  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff  for  three  hundred  and 
fifty-six  dollars  and  fifty  cents. 

Errors  are  assigned  calling  in  question  the  sufficiency  of 
the  complaint  and  each  paragraph  thereof 

We  think  the  first  paragraph  of  the  complaint  is  bad.  It 
is  alleged  therein,  that  the  plaintiff  surrendered  the  order 
fix)m  Cobb  to  the  defendant,  and  received  the  note  of  Allen 
"  in  payment  thereof"  The  plaintiff,  having  received  the 
note,  without  indorsement,  in  payment  of  the  order,  no 
longer  has  any  right  of  action  on  the  order.  Nor  can  we  see 
that  he  has  any  remedy  on  the  ground  of  the  insolvency  of 
Allen  alone.  There  having  been  no  indorsement  of  the 
note,  and  no  agreement  on  the  part  of  the  defendant  to  make 
good  the  amount  of  the  note  if  not  paid  by  Allen,  nor  any 
fraud  in  the  transaction,  none  of  which  is  alleged,  we  think 
the  paragraph  must  be  held  insufficient. 

As  to  that  part  of  the  second  paragraph  of  the  complaint 
which  alleges  a  promise  of  the  defendant  to  be  responsible 
for  the  sums  which  Cobb  agreed  to  pay  the  plaintiff  for  his 
work,  we  think  the  promise  is  within  the  statute  of  frauds, 
and  cannot,  for  that  reaspn,  be  the  foundation  of  an  action. 
It  was  a  promise  to  be  responsible  for  the  debt  of  another. 
But  that  part  of  the  paragraph  which  alleges  the  making  of 
the  written  orders  by  Cobb,  in  fiivor  of  the  plaintiff,  on  the 
defendant,  and  the  acceptance  of  such  orders  by  the  defend- 
ant, appears  to  us  to  contain  a  good  cause  of  action.  A  parol 
acceptance  of  a  bill  of  exchange  is  valid,  and  so,  we  think,  is 
a  parol  acceptance  of  an  order.  Stochvell  v.  Bramble,  3  Ind. 
428. 

The  second  paragraph' of  the  complaint  did  not  justify  the 


404  SUPREME  COURT  OF  INDIANA. 

Norton  v.  The  State. 

judgment  which  was  rendered.  The  amount  of  the  orders 
set  forth  in  that  paragraph^  including  interest  to  the  time  of 
judgment,  would  not  make  the  amount  for  which  the  judg- 
ment was  rendered. 

In  this  condition  of  the  record,  under  the  errors  assigned, 
BiDDLE,  C.  J.,  and  Pettit  and  Buskibk,  JJ.,  are  of  the 
opinion  that  the  judgment  must  be  affirmed,  while  Wobden 
and  Downey,  JJ.,  are  of  the  opinion  that  the  judgment 
should  be  reversed. 

The  judgment  below  is  affirmed,  with  costs. 


Norton  r.  The  State.' 


From  the  Vanderburgh  Criminal  Circuit  Court. 

X,  8.  Buchanan,  H,  C.  Gooding  and  C.  Buohananf  for 
appellant. 

C.  A,  BvsUrky  Attorney  General,  for  the  State. 

Pettit,  J. — Indictment  for  assault  and  battery  with  intent 
to  commit  a  rape.  Plea  of  not  guilty ;  trial  by  jury ;  verdict 
of  guilty,  with  fine  of  twenty-five  dollars  and  imprisonment 
for  four  years.  Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  verdict. 

The  only  question  upon  which  a  reversal  is  sought  is  as  to 
the  sufficiency  of  the  evidence.  It  is  short,  and,  having  read 
and  examined  it,  we  think  that  it  &irly  and  reasonably  war- 
ranted the  verdict.  There  are  some  slight  contradictions  on 
immaterial  matters,  but  the  charge  is  well  sustained  by  the 
evidence. 

The  judgment  is  affirmed,  at  the  costs  of  appellant 
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MiLLEB  V.  The  State. 

Criminal  Law. — Motion  to  Require  ProseetUor  to  Elect  Between  Counts  of 
Indictment, — ^There  is  no  error  in  overruling  a  motion  to  require  the  pros- 
ecuting attorney  to  elect  on  which  count  of  an  indictment,  containing 
more  than  one  count,  he  will  put  the  defendant  on  trial. 

Same. — Forgery, — Evidence, — Proof  that  a  defendant  had  in  his  possession, 
and  uttered  and  published  as  true,  a  commercial  instrument  with  the 
forged  endorsement  of  the  name  of  the  payee  thereon,  does  not  raise  the 
presumption  that  the  defendant  made  the  forged  endorsement. 

From  the  Marion  Criminal  Circuit  Court. 

J.  C.  Green,  J.  C.  Pearson  and  /.  8.  Campbell,  for  appel- 
lant. 

C  A,  Buskirk,  Attorney  General^  and  R,  D.  Doyle,  for 
the  State. 

WoRDEX,  J. — The  appellant  was  indicted  for  forgery,  the 
indictment  containing  two  counts.  The  first  charged  him 
with  having  forged  the  name  of  Calvin  Mullen  upon  the 
back  of  a  draft  drawn  by  the  First  National  Bank  of  Xenia, 
Ohio,  upon  the  First  National  Bank  of  Cincinnati,  Ohio,  for 
the  sum  of  eight  hundred  dollars,  payable  to  the  order  of 
said  Calvin  Mullen. 

The  second  count  charged  him  with  having  uttered  and 
published  as  true  a  forged  and  counterfeit  endorsement  of 
said  draft,  purporting  to  be  the  endorsement  upon  the  same 
of  the  name  of  said  Calvin  Mullen. 

The  defendant  moved  to  quash  each  count,  but  the  motion 
was  overruled.     Each  count,  it  seems  to  us,  was  good. 

The  defendant  moved  to  require  the  prosecutor  to  elect 
on  which  count  he  would  put  the  defendant  on  trial,  but  the 
motion  wa;?  overruled.  Doubtless  the  court  might,  in  its 
discretion,  have  required  the  election  to  have  been  made, 
but  there  was  no  error  in  refusing  to  do  so.  Merahon  v.  Tlie 
State,  ante,  p.  14. 

On  the  trial,  there  was  a  general  verdict  of  guilty,  and  the 
defendant  was  sent  to  the  State^s  prison  for  the  term  of  eight 
years. 
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Several  reasons  were  stated  for  a  new  trial,  but  we  deem 
it  necessary  to  notice  one  only.  The  court  instructed  the 
jury,  amongst  other  things,  as  follows: 

''If  it  is  shown  that  the  endorsement  is  fbfged,  and  that 
the  defendant  had  in  his  possession  and  passed  said  check, 
with  the  forged  endorsement  thereon,  the  presumption  arises 
that  the  defendant  made  the  endorsement;  and  unless  that 
presumption  is  explained  and  rebutted,  it  will  be  sufficient 
evidence  to  warrant  you  in  coming  to  the  conclusion  that 
the  defendant  made  such  indorsement.'' 

The  charge  thus  given  was  radically  wrong.  The  draft 
or  bill  of  exchange,  being  endorsed  by  the  payee  in  blank, 
would  pass  from  hand  to  hand  by  delivery,  without  any 
further  endorsement,  so  as  to  vest  the  title  in  each  successive 
holder.  The  count  charging  the  defendant  with  having 
uttered  and  published  the  forged  endorsement  as  true,  neces- 
sarily contained  the  allegation  that  the  defendant  knew  the 
endorsement  to  have  been  forged  at  the  time  he  uttered  and 
published  it  as  true.  2  6.  &  H.  446,  sec.  30.  The  sden- 
ter  is  a  necessary  ingredient  of  the  offence  charged  in  the 
second  count,  and  the  allegation  must  be  supported  by 
competent  evidence. 

Now,  it  might  happen  that  a  bill,  thus  apparently  endorsed 
by  the  payee  in  blank,  might  pass  through  innocent  hands, 
and  it  cannot  be  the  law  that  each  person  through  whose 
hands  such  a  bill  might  pass,  the  endorsement  turning  out 
to  be  a  forgery,  is  to  be  presumed,  prima /oefe,  to  have  made 
the  forged  endorsement. 

If  the  instruction  be  correct,  then  it  follows  that,  while 
on  a  charge  of  uttering  and  publishing  as  true  any  such 
forged  endorsement  a  party  could  not  be  convicted  without 
averment  and  proof  of  the  aeienter,  y^t  he  might  be  con- 
victed on  a  charge  of  the  forgery  of  the  endorsement  without 
any  other  proof  than  the  mere  uttering  and  publishing  as 
true  of  the  forged  endorsement. 

We  do  not  think  it  can  be  laid  down  as  a  rule  of  law  that 
the  uttering  and  publishing  uk  true  of  a  commercial  instru- 
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ment,  with  the  name  of  the  payee  forged  thereon,  raises  a 
fHresumption  that  the  person  uttering  and  publishing  is  guilty 
of  forging  the  endorsement.  On  a  charge  of  the  forgery  of 
the  name^  the  uttering  and  publishing  are  circumstances  to 
be  considered  by  the  jury,  with  any  other  evidence  bearing 
on  the  question  of  the  forgery,  and  what  weight  shall  be 
given  to  the  uttering  and  publishing  is  to  be  determined  by 
the  jury,  in  the  same  manner  as  they  determine  the  weight 
of  other  evidence  in  criminal  cases. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

The  clerk  will  give  the  proper  notice  for  a  return  of  the 
prisoner. 


Hicks  v.  The  State. 

Criminal  Law. — Murder,-^  Imtmctum, —  Where  a  husband  and  wife  are 
jointly  indicted  and  tried  for  murder,  it  is  error  to  instruct  the  jury  that 
to  acquit  either  of  them  on  the  ground  of  self-defence,  they  should  have 
feared,  and  had  reasonable  cause  to  fear,  death  or  great  bodily  harm  at 
the  hands  of  the  deceased. 

Same. — Self-Defence. — ^To  justify  a  homicide  on  the  ground  of  self-defence, 
it  is  not  necessary  that  the  accused  should  have  believed  that  it  was  nec« 
essary  to  take  the  life  of  his  assailant,  in  order  to  defend  himself.  If  the 
death  of  the  assailant  results  from  the  defendant's  reasonable  defence  of 
himself,  he  is  excusable,  whether  he  intended  that  consequence  or  not,  or 
whether  he  believed  such  result  necessary  or  not. 

From  the  Benton  Circuit  Court. 

JB.  P.  Dehart  and  J.  R.  Ooffroth,  for  appellant. 

C.  A.  Buskirk,  Attorney  General,  for  the  State. 

DowsEY,  J. — The  appellant  and  William  H.  Hicks,  her 
husband,  were  jointly  indicted  in  the  Newton  Circuit  Court, 
for  the  murder  of  Moses  Kinney.  On  their  application,  the 
venue  was  changed  to  the  Benton  Circuit  Court,  where  they 
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were  tried.  He  was  acquitted,  and  she  was  found  guiltjr  of 
manslaughter.  A  motion  made  by  her  for  a  new  trial  was 
overruled,  and  there  was  judgment  against  her,  that  she  be 
confined  in  the  state  female  prison  for  two  years. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned  &s 
error. 

It  is  urged  that  the  court  misdirected  the  jury,  and  erred 
in  refusing  to  grant  a  new  trial  on  account  of  the  misbe- 
havior of  one  of  the  jurors  trying  the  cause. 

The  first  proposition  of  the  first  instruction,  to  which 
exception  is  taken,  was  given  at  the  instance  of  the  prose- 
cuting attorney,  and  reads  as  follows : 

^^  The  criminal  law  holds  sane  men  and  women  responsi- 
ble for  the  ordinary  exercise  of  their  reason,  and  to  excuse 
the  defendants,  or  either  of  them,  on  the  ground  of  self- 
defence,  they  should  have  feared,  and  had  reasonable  cause  to 
fear,  death  or  great  bodily  harm  at  the  hands  of  the  deceased." 

It  is  urged  that  this  part  of  the  instruction  was  wrong, 
because  it  informed  the  jury,  in  substance,  that  to  acquit 
either  of  the  defendants  on  the  ground  of  self-defence,  they 
must  find  that  both  of  them  feared,  and  had  reasonable  cause 
to  fear,  death  or  great  bodily  harm. 

The  case  was  one  in  which  a  correct  statement  of  the  law 
on  the  subject  of  the  right  of  self-defence  was  exceedingly 
important  to  the  appellant.  The  evidence  tended  to  show 
that  the  deceased  was  a  man  of  intemperate  habits,  and  under 
the  influence  of  liquor  at  the  time ;  that  he  had  gone  into  the 
dwelling-house  of  the  appellant,  during  the  afternoon,  in  the 
absence  of  the  husband  of  the  appellant,  and,  in  coarse  lan- 
guage, made  indecent  proposals  to  her,  and  attempted,  by 
force,  to  compel  her  to  comply ;  but  she  got  him  out  of  the 
house,  he  threatening  that  she  would  not  escape  so  well  the 
next  time.  The  appellant  and  her  husband  occupied  room* 
up-stairs  for  a  dwelling,  having  a  shop  in  the  lower  part  of 
the  building.  In  the  evening,  while  the  husband  was  absent 
after  a  bucket  of  water,  the  api)ellant  went  down-stairs,  the 
stairway  being  outside  of  the  building,  to  obtain  something 
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from  the  lower  part  of  the  building.  As  she  was  about  to 
return,  the  deceased  came  to  her  in  such  a  manner  as  to 
alarm  her.  She  retreated  up  the  staire  backwards.  The 
deceased  followed  her,  and,  as  she  says,  having  his  panta- 
loons unbuttoned,  his  shirt  raised,  and  his  person  exposed, 
with  his  pocket-book  in  his  hand,  and  making  indecent  pro- 
posals to  her.  She  ordered  him  away,  but  he  persisted,  and 
caught  her  by  one  of  her  arms.  She  then  got  a  revolver, 
which  she  carried  in  a  belt  on  her  person,  and  struck  him  on 
the  head,  and  gave  him  a  turn  round  with  her  hand.  He 
said, "  Beg  pardon,  madam. "  Her  revolver  went  off,  and  he 
fell  over  and  down  upon  the  ground.  She  stated  in  her  evi- 
dence that  she  did  not  intend  to  kill  him,  but  only  to  strike 
him,  to  prevent  him  from  accomplishing  what  he  was  seeking 
to  do.  There  was  evidence  tending  to  show  that  threats  of 
violence  had  been  made  against  the  appellant  and  her  hus- 
band, that  had  been  communicated  to  them,  which  may  tend 
to  show  why  she  carried  the  weapon. 

The  deceased  was  found  to  have  been  shot  in  the  head, 
near  the  top,  the  ball  ranging  downward.  When  he  was 
found  by  the  person  who  first  came  to  him,  his  pantaloons 
were  found  to  be  unbuttoned,  and  his  pocket-book  was  lying 
on  the  ground  not  fiir  from  him. 

The  instruction  is,  we  think,  liable  to  the  objection  urged 
against  it. 

We  have  considered  whether  the  fact  that  the  jury  acquit- 
ted one  of  the  defendants  did  not  sufficiently  show  that  the 
instruction  in  question  did  not  harm  the  appellant.  But  we 
think  we  cannot  so  hold,  since  it  is  apparent  that  the  jury 
may  have  acquitted  him  on  the  ground  that  he  was  not  pres- 
ent at  the  time  of  the  homicide,  and  not  on  the  ground  of 
self-defence.  This  view  of  the  question  is  rendered  almost 
certainly  correct  when  the  evidence  is  considered,  for  it 
shows  that  the  acquitted  defendant  was  not  present  and  did 
not  participate  in  the  act. 

The  other  proposition  of  the  charge  given  by  the  court,  at 
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the  instance  of  the  prosecutor,  to  which  an  exception  was 
taken,  is  as  follows ; 

"The  jury  should  find  in  behalf  of  the  defendant, should 
they  first  find,  beyond  a  reasonable  doubt,  from  the  evidence, 
that  Moses  Kinney  was  killed  by  the  use  of  a  deadly  weapon, 
at  the  hands  of  one  of  the  defendants;  that  the  killing  was 
done  at  a  time  when  the  defendant  believed,  and  had  reason- 
able cause  to  believe,  that  by  the  homicide  alone  could  her 
own  safety  be  secured.'' 

It  is  urged  that  this  part  of  the  instruction  is  wrong, 
because  it  states^  in  efiect,  that  the  defendant  had  no  right  to 
defend  herself,  unless,  at  the  time,  she  believed  it  could  only 
be  done  by  the  homicide  of  the  deceased. 

The  charge  is  very  obscure.  Its  meaning  is  not  apparent 
If  its  meaning  is  that  suggested  by  the  counsel,  it  is  clearly 
wrong. 

The  theory  of  self-defence  is,  that  the  party  assailed  has 
the  right  to  repel  force  by  force,  and  he  need  not  believe 
that  his  safety  requires  him  to  kill  his  adversary  in  order  to 
give  him  the  right  to  make  use  of  force  for  that  purpose. 
When  his  life  is  in  danger,  or  he  is  in  danger  of  great  bodily 
harm,  or  when,  from  the  acts  of  the  assailant,  he  believes,  and 
has  reasonable  ground  to  believe,  that  he  is  in  danger  of  Ioj^- 
ing  his  life  or  receiving  great  bodily  harm  from  his  adver- 
sary, the  right  to  defend  himself  from  such  danger,  or  appre- 
hended danger,  may  be  exercised  by  him,  and  he  may  use  it 
to  any  extent  which  is  reasonably  necessary.  He  need  not 
believe  that  he  can  only  defend  himself  by  taking  the  life  of 
his  assailant.  If  the  death  of  his  assailant  results  from  the 
reasonable  defence  of  himself,  he  is  excusable,  whether  he 
intended  that  consequence  or  not,  or  whether  he  believed 
such  result  was  necessary  or  not. 

It  is  well  settled  that  one  may  resist,  to  the  taking  of  life, 
in  order  to  prevent  the  perpetration  of  a  felony  committed 
by  violence  and  surprise,  such  as  murder,  robbery,  bui^lary, 
rape,  etc.  Bishop  Crim,  Law,  vol.  1,  sec.  853  and  n.  1, 
5th  ed. 
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We  incline  to  the  opinion  that  no  error  was  committed  by 
the  court  on  the  point  relating  to  the  alleged  misconduct  of 
the  juror. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 

The  clerk  will  certify  to  the  superintendent  of  the  prison, 
according  to  law. 


Snobby  v.  Howard. 


Criminal  \^K^,-—C<ninUrfeiUng.^Jurisdiction,^'l\i^  courts  of  this  State 
have  jurisdiction,  as  prescribed  in  the  statute,  of  the  offence  of  retaining 
in  possession  apparatus  made  use  of  in  counterfeiting  gold  or  silver  coin 
of  the  United  States  current  in  this  State. 

From  the  Clarke  Circuit  Court. 

P.  H.  Jevcett^  for  appellant. 

H.  J.  Reedf  for  appellee. 

BiDDLEy  C.  J.  —  Petition  by  Henry  Snoddy,  to  the  Hon. 
George  A.  Bicknell,  Judge  of  the  Fourth  Judicial  Circuit, 
against  Andrew  J.  Howard,  warden  of  the  Staters  prison 
south,  praying  for  the  writ  of  habeas  corpus.  The  writ  was 
granted,  and  the  warden  made  return  thereto,  that  he  held 
said  Snoddy  by  virtue  of  a  judgment  of  the  Morgan  Circuit 
Court,  convicting  him  of  the  crime  of  unlawfully,  felo- 
niously, and  knowingly  retaining  possession  of  certain  dies 
and  plates  made  use  of  in  counterfeiting  certain  silver  coin 
then  current  in  the  State  of  Indiana,  of  the  denomination 
of  five  cents,  commonly  called  "nickels,"  contrary,  etc., 
whereon  it  was  adjudged  that  the  said  Snoddy  be  imprisoned 
in  the  State's  prison  for  the  period  of  two  years,  making  the 
record  of  said  judgment  a  part  of  his  return. 

Exceptions  were  filed  to  the  return,  because  it  did  not 
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show  that  the  Morgan  Circuit  Court  had  jurisdiction  of  the 
offence  of  which  the  prisoner  was  convicted^  as  stated  in  the 
record.  The  exceptions  were  overruled,  and  the  prisoner 
remanded.     Appeal. 

Had  the  Morgan  Circuit  Court  jurisdiction  in  the  case 
upon  which  the  prisoner  was  convicted  and  imprisoned? 

This  is  the  only  question  properly  raised  in  the  record, 
although  some  other  collateral  points  are  made  in  the  appel- 
lant's brief. 

The  authorities  are  not  uniform  upon  this  question  in  the 
various  states.  In  Maitison  v.  The  StaJUj  3  Mo.  421,  it  was 
held  that  an  act  which  punished  counterfeiting  the  carrent 
coin  was  void,  as  being  in  conflict  with  the  constitution  of 
the  United  States.  In  Rouse  v.  The  State,  4  Ga.  136,  a 
similar  question  was  left  as  a  qu<ere.  In  CommontceaUh  v. 
FtUler,  8  Met.  313,  and  in  Harlan  v.  Ilie  People,  1  Doug. 
(Mich.)  207,  the  question  was  answered  in  the  affirmative. 

In  the  case  of  SxUton  v.  The  State,  9  Ohio,  133,  the  court 
remarked : 

'^  We  can  discover  no  lack  of  power  in  the  legislature  to 
punish  this  oflence.'^ 

The  first  case  which  arose  in  Indiana  is  Chess  v.  The  SUsk^ 
1  Blackf.  198.  The  indictment  was  for  counterfeiting  "  forty- 
four  eagles,  current  coin  of  the  United  States."  Conviction. 
The  only  error  assigned  was,  that  a  state  court  had  no  juris- 
diction in  such  a  case,  and  the  court  contented  itself  by  sim- 
ply affirming  the  judgment. 

In  DonneU  v.  The  State,  3  Ind.  480,  sec.  115,  Rev.  Stat. 
1843,  p.  984,  making  it  an  offence  to  harbor  or  employ  a 
slave,  was  held  unconstitutional,  and  a  judgment  of  convic- 
tion under  it  reversed ;  but  the  contrary  doctrine  was  held 
in  The  Stale  v.  Moore,  6  Ind.  436,  and  DonneU  v.  The  State  was 
overruled.  The  State  v.  Moore  was  approved  in  Ambrose  v. 
ITie  State,  6  Ind.  351,  and  in  Waldo  v.  Wallace,  12  Ind.  669, 
and  must  be  held  as  the  law  of  this  State. 

We  know  of  no  prohibition,  either  in  the  constitution  of 
the  United  States,  or  in  the  constitution  of  the  State  of  Indi- 
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ana,  ^hioh  denies  the  power  of  the  State  to  panish  for  coun- 
terfeiting coin,  or  for  offences  against  the  currency ;  nor  is 
such  power  granted  exclusively  to,  or  exercised  exclusively 
by,  the  United  States,  and,  if  not  denied  nor  so  granted,  it 
remains  amongst  the  reserved  or  belongs  to  the  inherent  pow- 
ers of  the  states. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Stewabt  v.  Jessttp. 

Criminal  Law. — Obtaining  Goods  by  False  Pretence, — Crime  Committed  Out' 
side  of  State, — A  person  is  not  liable  to  conviction  and  punishment  in  this        yrr-^y^ 
State  for  obtaining  property  by  a  false  pretence,  where  the  property  has        |l6l    iisl 
been  obtained  outside  of  this  State,  though  the  false  pretence  may  have 
been  made  within  this  State. 

From  the  Hamilton  Circuit  Court. 

D.  Mo9»  and  T,  J.  Kane^  for  appellant. 

C  A,  Buskirkj  Attorney  General,  for  the  State. 

BusKiRK,  J. — Stewart,  the  appellant,  being  confined  in 
the  jail  of  Hamilton  county,  was,  upon  a  writ  of  habeas  cor- 
jmSf  brought  before  the  circuit  court  of  said  county.  The 
appellee,  in*  his  return  to  said  writ,  stated  that  the  appellant 
had  been  charged  by  affidavit  filed  before  a  justice  of  the 
peace  of  said  county  with  obtaining  possession  of  twelve  horses 
by  felse  pretences;  that  upon  a  preliminary  examination 
before  the  said  justice,  he  had  been  adjudged  guilty,  and 
required  to  give  security  in  the  sum  of  three  thousand  dol- 
lars for  his  appearance  in  the  circuit  court  to  answer  said 
charge ;  that  upon  his  fiiilure  to  give  such  recognizance,  he  had 
been  committed  to  the  jail  of  said  county;  and  that  he  held 
him  in  custody  under  and  by  virtue  of  the  mittimus  issued 
by  the  said  justice  of  the  peace.     A  transcript  of  the  proceed- 
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ings  before  the  said  justice  ^va8  filed  with  said  return,  inclad- 
ing  the  said  mittimus. 

The  cause  was  heard  upon  evidence  adduced  before  the 
court,  and  such  evidence  is  in  the  record  by  a  bill  of  excep- 
tions.    The  material  fiicts  are  these : 

The  appellant  resides  at  Corry,  in  the  State  of  Pennsyl- 
vania. In  June,  1874,  he,  in  company  with  a  man  by  the 
name  of  Johnson,  came  to  Noblesville,  to  purchase  horses. 
They  employed  John  E.  Kerr,  who  w^as  engaged  in  that 
business,  to  assist  them.  Two  car  loads  were  purchased  and 
shipped  to  the  city  of  New  York.  Stewart  left  with  the  sec- 
ond car  load  of  horses.  Johnson  remained,  and  he  and  Kerr 
purchased  and  shipped  a  third  car  load  of  horses.  In  the 
purchase  of  each  car  load  of  horses,  Kerr  endorsed  for  Stew- 
art and  Johnson  for  small  sums,  all  of  which  were  paid. 
Kerr  testified  that  when  Stewart  was  at  Noblesville  he  repre- 
sented that  he,  his  mother,  and  brothers  and  sisters  owned  sixty 
thousand  dollars  of  stock  and  property  in  the  First  National 
Bank  of  Corry,  Pennsylvania.  Kerr  then  purchased  with 
his  own  money,  and  in  his  own  name,  a  fourth  car  load  of 
horses,  and  notified  Stewart  thereof  by  telegraph,  at  the  city 
of  New  York.  Stewart  wrote  him  to  bring  the  horses  to 
the  city  of  New  York.  At  Buffalo,  Kerr  met  Johnson, 
upon  whose  advice  he  telegraphed  Stewart  when  and  where 
to  meet  him.  Upon  his  arrival  in  the  city,  he  was  met  by 
Stewart,  who  informed  him  that  he  did  not  have  the  money 
to  pay  for  the  horses.  Four  of  the  horses  were  sold  to 
obtain  money  to  pay  the  expenses  of  the  shipment.  Kerr 
then  sold  the  remaining  twelve  horses  to  Stewart  for  one 
thousand  four  hundred  and  forty  dollars,  upon  thirty  days 
time,  and  took  his  note  therefor.  The  note  was  not  paid. 
Kerr  testified  that  he  sold  the  horses  to  Stewart  upon  credit, 
in  reliance  upon  the  representations  made  by  him  while  in 
Indiana. 

The  conclusion  at  which  we  have  arrived  renders  it  unnec- 
essary for  us  to  consider  and  decide  whether  the  facts  proved, 
if  they   had  all  occurred  in  the  State  of  Indiana,  would 
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amount  to  the  crime  of  obtaining  the  possession  of  prop- 
erty by  false  pretences.  But  see  Jorus  v.  The  StaJUy  49  Ind. 
549,  and  Keller  v.  The  Siaie,  arUty  p.  111. 

It  is  obvious  from  the  evidence  that  Stewart  obtained  the 
possession  of  the  horses  in  tl\e  State  of  New  York.  The 
crime  attempted  to  be  charged  consisted  in  obtaining  the 
possession  of  the  horses,  and  that  was  accomplished  in  the 
State  of  New  York.  It  can  make  no  difference  where  the 
false  representations  were  made,  as  they  of  themselves  do 
not  constitute  any  crime.  They  are  simply  the  means  by 
which  the  crime  was  accomplished.  The  question  is  there- 
fore presented  whether  the  appellant  can  be  convicted  and 
punished  in  this  State  for  a  crime  committed  within  another 
state.  It  is  settled  by  a  well-considered  case  in  this  court, 
which  is  fully  supported  by  the  authorities  therein  cited, 
that  he  can  not  be  so  convicted  and  punished.  We  refer  to 
tlje  case  o(  Johns  v.  The  State,  19  Ind.  421.  In  that  case  the 
court  say : 

''  It  may  be  assumed,  as  a  general  proposition,  that  the 
criminal  laws  of  a  state  do  not  bind,  and  cannot  affect,  those 
out  of  the  territorial  limits  of  the  state. 

"  Each  state,  in  respect  to  each  of  the  others,  is  an  inde- 
pendent sovereignty,  iK)ssessing  ample  powers,  and  the  exclu- 
sive right  to  determine,  within  its  own  borders,  what  shall 
be  tolerated,  and  what  prohibited;  what  shall  be  deemed 
innocent,  and  what  criminal ;  its  powers  being  limited  only 
by  the  Federal  Constitution  and  the  nature  and  objects  of 
government.  While  each  state  is  thus  sovereign  within  its 
0¥m  limits,  it  cannot  impose  its  laws  upon  those  outside  of 
the  limits  of  its  sovereign  power.  Our  own  constitution  has 
expressly  fixed  the  boundaries  of  its  sovereignty.**  See  sec. 
2,  art.  14. 

In  this  State  there  are  no  common  law  offences;  All 
crimes  and  misdemeanors  must  be  defined,  and  punishment 
therefor  fixed,  by  statutes  of  this  State,  and  not  otherwise. 
1  G.  &  H.  415;  Hackney  v.  The  State,  8  Ind.  494. 

The  legislature  has  not  attempted  to  define  crimes  and  fix 
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punishment  for  an  offence  committed  outside  of  the  limits 
of  the  State.  It  has  provided,  that  '^  every  person,  being 
without  the  State,  committing  or  consummating  an  offence 
by  an  agent  or  means  within  the  State,  is  liable  to  be  pun- 
ished by  the  laws  thereof,  in,  the  same  manner  as  if  he  were 
present,  and  had  commenced  and  consummated  the  offence 
within  the  State/'    Sec.  2,  2  G.  &  H.  391. 

"Under  the  above  section,  the  offence  must  be  consummated 
within  this  State.  The  appellant  was,  under  section  726  of 
the  code,  2  G.  &  H.  319,  entitled  to  be  discharged.  There 
was  not  only  a  want  of  probable  cause  for  his  detention,  but 
it  was  conclusively  shown  by  the  evidence  of  the  prosecuting 
witness  that  he  had  committed  no  crime  that  was  cognizable 
under  the  criminal  laws  of  this  State. 

The  judgment  is  reversed,  with  costs;  and  the  cause 
is  remanded  to  the  court  below,  with  directions  to  discharge 
the  prisoner.  The  clerk  of  this  court  is  directed  to  immedi- 
ately certify  this  opinion  to  the  court  below. 


The  Board  op  Commissioners  of  Noble  County  r. 

Schmoke. 

County  Commissioners. — Poor. — The  board  of  commissioners  of  a  county 
cannot  maintain  an  action  against  the  husband  of  an  insane  wife  for  her 
board,  attendance  upon  her,  and  the  use  of  a  room  for  lodging  her,  in  the 
county  asylum  for  the  poor,  though  the  husband  promised  to  pay  for  the 
same. 

From  the  Noble  Circuit  Court. 

A.  A.  CkapiUy  for  appellant. 

Wildman  &  Mains,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellant  against 
the  appellee.  The  complaint  is  in  three  paragraphs.  The 
first  alleges  that  the  defondant  is  indebted  to  the  plaintiff  in 
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the  suna  of  three  hundred  and  fifty  dollars  for  the  use  of  a 
room,  board,  lodging  and  care  of  the  wife  of  said  defendant, 
from  the  1st  day  of  January,  1872,  to  the  14th  day  of  Janu- 
arj-,  1874,  at  his  instance  and  request,  a  bill  of  particulars  of 
Mrhich  is  filed,  etc. 

The  second  avers,  that  the  defendant  is  indebted  fo  the 
plaintiff  in  a  like  amount  for  use  of  room,  board,  lodging, 
care  and  attendance  upon  the  wife  of  said  defendant  in  the 
asylum  for  the  poor  of  said  county  for  the  same  period  of 
time,  at  the  like  instance  and  request  of  the  defendant,  and 
has  also  a  bill  of  particulars  filed  therewith. 

The  third  charges,  that,  on  the  Ist  day  of  January,  1872, 
the  defendant's  wife  was  insane ;  that  she  had  been  in  the 
state  hospital  for  the  insane,  and  had  been  discharged  there- 
from as  incurable ;  that  the  defendant  had  ample  means  to 
pay  for  the  care  of  her,  but  had  no  place  suitable  for  her 
keeping;  that  she  was  at  times  violent,  and  indulged  in 
coarse,  obscene  and  vulgar  language,  so  that  the  defendant 
oould  get  no  proper  person  to  take  charge  of  and  keep  her; 
that  the  county  had  a  large  and  commodious  building  con- 
structed for  a  county  poor-house,  with  rooms  properly  fitted 
for  the  keeping  of  insane  persons,  like  the  wife  of  the  defend- 
ant, and  had  also  a  superintendent,  with  assistants,  to  take 
charge  of  and  control  the  same;  that  the  defendant,  being 
desirous  that  his  wife  should  be  received  into  said  building 
and  kept  therein,  applied  for  her  admission  therein,  and  then 
and  there  promised  and  agreed  with  the  plaintiff  to  pay  what 
it  should  be  reasonably  worth  to  care  for  and  attend  upon 
his  said  wife  while  she  should  remain  therein,  and  for  the 
use  of  the  room  occupied  by  her. 

It  is  further  alleged,  that  the  plaintiff,  in  consideration  of 
the  defendant's  promise,  received  the  wife  of  the  defendant 
into  said  building,  and  kept  and  provided  for  her  firom  Jan- 
uary 1st,  1872,  to  January  14th,  1874,  which,  it  is  alleged, 
was  reasonably  worth  three  hundred  and  fifty  dollars,  which 
amount  is  due  and  remains  unpaid,  etc. 
Vol.  LI. —27 
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It  is  further  stated,  that,  during  all  of  said  time,  the  room 
occupied  by  her  was  not  needed  for  the  use  of  the  county 
poor  who  were  in  the  building  or  had  a  right  to  be  admitted 
therein,  and  that  it  required  no  additional  attendants,  nor 
were  the  eounty  poor  deprived  of  any  advantages  and  privi- 
leges to  which  they  were  entitled  during  the  time  she  was  so 
kept  therein,  by  reason  of  the  &ct  that  she  was  so  kept. 
Wherefore,  etc. 

There  was  an  attachment  and  process  of  garnishment  sued 
out  in  connection  with  the  action,  but  no  question  arises  with 
reference  thereto. 

The  defendant  demurred  to  each  paragraph  of  the  com- 
plaint separately,  and  the  demurrers  were  all  sustained,  and 
judgment  was  rendered  for  the  defendant.  This  ruling  is 
assigned  for  error. 

If  we  are  to  adhere  to,  and  be  governed  by,  The  Board  of 
Gommissioners  of  Switzerland  County  v.  Hildebrand,  1  Ind. 
555,  there  was  no  error  in  this  ruling.  It  was  held  in  that 
case,  that  if  the  wife  was  a  pauper,  the  husband  was  not  Jja- 
ble,  because  the  provision  made  for  her  was  a  charity,  and 
no  person  was  liable  to  pay  for  the  same.  If  she  was  not  a  pau- 
per, then  the  commissioners  had  no  authority  to  receive  her 
into  the  asylum  and  provide  for  her,  and  no  power  or  right 
to  maintain  an  action  for  so  doing. 

There  is  no  material  difference  between  the  first  and 
second  paragraphs  of  the  complaint  in  this  case  and  the  counts 
in  the  declaration  in  the  case  of  The  Board  of  Covimis^ioners, 
etc.y  V.  Hildebrand,  supra. 

The  third  paragraph  of  the  complaint  in  this  case  differs 
from  any  of  the  counts  in  the  declaration  in  that  case,  in  that 
it  alleges  a  special  agreement  and  promise  to  pay. 

The  case  of  The  Selectmen  of  Bennington  v.  McGennes,  1 
D.  Chip.  44,  is  referred  to  in  a  note  to  the  Hildebrand  case. 
In  that  case  no  special  promise  was  alleged  or  made. 

In  Howard  v.  TVnMeea  of  Whetstone  Townships  10  Ohio, 
365,  the  opposite  doctrine  to  that  laid  down  in  the  case  of 
Hildebrand  is  announced  and  sustained  by  very  strong  rea- 
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soiling.  This  case  was  followed  by  the  same  court  in  The 
Trustees  of  Springfield  Tomnship  v.  Denwtt,  13  Ohio,  104. 

In  ITie  Imhahitanis  of  Hmwver  v.  Turner,  14  Mass.  227,  it 
was  held  that,  according  to  the  common  law,  the  husband  is 
liable,  in  the  absence  of  a  special  conti-act,  for  such  expendi- 
tures. 

After  a  full  consideration  of  the  question,  Biddle,  C.  J., 
and  Pettit  and  Worden,  JJ.,  are  of  the  opinion  that  the 
ruling  of  the  circuit  court  was  correct,  and  Buskirk  and 
Downey,  J  J.,  are  of  the  contrary  opinion. 

The  result  is  that  the  judgment  is  affirmed,  with  costs. 


Smith  et  ux.  v.  Meiser. 


Will. —  ConsirtutioH. — EsiaU  Devised, — Statute, — Section  5,  page  485,  Rev. 
Stat.  1843,  which  provided,  that  "every  devise  of  lands  shall  be 
construed  to  convey  all  the  estate  of  the  devisor  therein,  which  he  -  , 

could  lawfully  devise,  unless  it  shall  manifestly  appear  by  the  will  that  146   48o| 

the  devisor  intended  to  convey  a  less  estate,"  is  not  now  in  force,  having 
been  repealed  by  act  of  June  iSth,  1852,  I  G.  &  H.  534. 

Same. — A  testator,  in  1864,  devised  to  his  wife,  in  lieu  of  her  interest  in  his 
lands,  a  certain  tract  of  land,  generally,  without  any  words  of  limitation. 
He  then  devised  to  her  another  tract  of  land  during  her  natural  life.  He 
then  devised  to  his  daughter  and  her  heirs,  at  the  death  of  his  wife, 
"  the  real  estate  aforesaid." 

Jleid^  that  in  said  first  mentioned  tract  the  widow  took  only  a  life  estate. 

From  the  Allen  Circuit  Court. 

W.  H.  Coombs,  W.  H.  H.  MiUer  and  R.  C.  BeU,  for  appel- 
lants. 

i.  M.  Ninde,  for  appellee. 

Worden,  J. — Frederick  M.  Fellows  made  the  following 
will,  viz. : 

"  In  the  name  of  the  Benevolent  Father  of  all :    I,  Fred- 
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erick  M.  Fellows,  of  Allen  county,  and  State  of  Indiana,  do 
make  and  publish  this  my  last  will  and  testament. 

"  I  give  and  devise  to  my  beloved  wife,  in  lieu  of  her  inter- 
est in  my  lands,  all  of  my  land  lying  north  of  the  Illinois 
road,  situate  in  Allen  county,  and  State  of  Indiana,  contain- 
ing eighty  acres  more  or  less.  I  also  give  and  devise  to  my 
beloved  wife  forty  acres  of  land  on  the  south  side  of  the  Illi- 
nois road,  off  the  east  side,  commencing  at  section  line, 
thence  running  west  forty  rods,  thence  south  one  hundred 
and  sixty  rods,  situate  in  Allen  county,  and  State  of  Indiana, 
during  her  natural  life,  and  all  the  stock,  household  goods, 
furniture,  provisions,  and  other  goods  and  chattels  which 
may  be  thereon  at  the  time  of  my  decease,  to  do  as  she 
pleases  with  during  her  natural  life  as  aforesaid.  She,  how- 
ever, selling  so  much  thereof  as  may  be  su£Bcient  to  pay  my 
just  debts. 

'^  At  the  death  of  my  said  wife,  the  real  estate  aforesaid  I 
give  and  devise  to  my  daughter,  Mary  Lydia  Fellows,  and 
her  heirs. 

^'  I  devise  and  bequeath  to  my  daughter,  Mary  Lydia  Fel- 
lows, and  her  heirs,  the  balance  of  my  land  lying  on  the 
south  side  of  the  Illinois  road,  bounded  on  the  west,  the 
center  of  the  Craco  road,  thence  east  to  the  forty  bequeathed 
to  my  beloved  wife,  containing  sixty-two  acres  more  or  less. 
If,  however,  my  daughter  should  die  before  the  decease  of 
niy  said  wife,  leaving  no  children  living  at  her  decease, 
then  the  share  of  said  property  above  devised  to  such 
deceased  daughter  is  hereby  devised  and  bequeathed  to  my 
beloved  wife. 

**  I  do  hereby  nominate  and  appoint  my  beloved  wife 
guardian  of  my  daughter,  Mary  Lydia  Fellows,  until  the 
said  Mary  Lydia  Fellows  arrives  at  the  age  of  twenty-one 
years  or  intermarries. 

"I  now  further  make  known  that  my  beloved  wife  is  to 
have  possession  of  all  the  land,  to  work,  lease,  rent  or  as  she 
may  see  proper,  so  long  as  she  remains  my  widow. 

"  Now,  if  my  wife  should  intermarry  before  the  death  of 
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my  daughter,  Mary  Lydia  Fellows,  then  all  the  above  real 
estate  I  devise  and  bequeath  to  my  daughter,  Mary  Lydia 
Fellows. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  23d  day  of  March,  1864. 

^  "F.  M.  Fellows.  [Seal]" 

The  question  arising  in  the  case  is,  whether  the  widow  of 
the  testator,  Caroline,  since  intermarried  with  Elisha  Smith, 
took,  by  the  terms  of  the  will,  the  fee,  or  a  life  estate  only, 
in  the  parcel  of  land  first  described  in  the  will  as  "  lying 
north  of  the  Illinois  road,  situate  in  Allen  county,  and  State 
of  Indiana,  containing  eighty  acres,  more  or  less." 

It  was  held  in  the  court  below  that  she  took  a  life  estate 
only,  and  we  are  of  the  same  opinion.  Looking  alone  to  the 
clause  by  which  the  tract  of  eighty  acres,  more  or  less,  is  devised 
to  the  widow,  or  taking  in  connection  with  it  the  clause 
which  follows,  by  which  the  forty-acre  tract  is  also  devised 
to  her,  it  might  perhaps  be  thought  doubtful  whether  the 
fee  was  not  devised  to  her  in  the  first  piece.  The  first  piece 
is  devised  to  the  widow  in  lieu  of  her  interest  in  the  testa- 
tor's land.  The  forty-acre  tract  is  expressly  limited  to  her 
"  during  her  natural  life.'' 

These  are  circumstances  entitled  to  some  weight  as  indi- 
cating an  intent  on  the  part  of  the  testator  to  vest  the  fee  in 
the  first  piece  in  the  widow.  But  there  is  nothing  in  the 
language  employed  in  the  clause  devising  the  eighty-acre 
tract,  denoting  an  intention  on  the  part  of  the  testator  to 
vest  the  widow  with  all  his  interest  in  that  tract.  Says 
Chancellor  Kent,  *^It  does  not  require  the  word  heirs  to 
Qonvey  a  fee;  but  other  words  denoting  an  intention  to 
pass  the  whole  interest  of  the  testator,  as,  a  devise  of  all  my 
edate,  all  my  interest^  all  my  property,  my  whole  remainder , 
all  I  am  worth  or  ovm,  ail  my  right,  all  my  title,  or  all  I 
ahall  die  possessed  of,  and  many  other  expressions  of  the 
like  import  will  carry  an  estate  of  inheritance,  if  there 
be  nothing  in  the  other  parts  of  the  will  to  limit  or  control 
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the  operation  of  the  words.  *  *  *  If  the  testator  devises 
land  to  another  generally,  as  a  devise  of  lot  No.  1  to  B., 
without  using  words  of  limitation,  or  any  expression  which 
denotes  anything  more  than  a  description  of  the  land  devised, 
and  if  there  be  nothing  in  the  will  by  which  a  fee  by  impli- 
cation may  be  inferred,  the  devisee  takes  only  an  estate  for 
life.  There  is  almost  an  endless  series  of  English  authorities 
to  this  point,  and  the  rule  has  been  recognized  in  this 
country  as  of  settled  and  binding  obligation.  ^*  4  Kent  Com., 
12th  ed.,  535,  et  seq.     See,  also,  2  G.  &  H.  552,  sec.  2. 

In  the  revised  code  of  1843,  we  had  a  statute  which  pro- 
vided, that  "every  devise  of  lands  shall  be  construed  to  con- 
vey all  the  estate  of  the  devisor  therein,  which  he  ooald 
lawfully  devise,  unless  it  shall  manifestly  appear  by  the  will 
that  the  devisor  intended*  to  convey  a  less  estate."  Rev. 
Stat.  1843,  p.  485,  sec.  5. 

We  understand  counsel  for  the  appellants  to  claim  that 
this  statute  is  still  in  force.  We  are  of  opinion,  however, 
that  it  was  repealed  by  the  act  of  June  18th,  1852,  and 
before  the  execution  of  the  will  in  question.  The  latter  act, 
1  G.  &  H.  534,  repeals  all  laws  not  enacted  at  that  session 
of  the  General  Assembly,  except  certain  enumerated  acts; 
and  the  act  of  1843  on  the  subject  of  wills,  containing  the 
section  above  set  out,  is  not  within  the  exceptions.  See 
Cleveland  v.  Spilmany  25  Ind.  95.  Nor  is  it  continued  in 
force  under  sec.  172,  2^G.  &  H.  428,  because  it  is  not  a  mat- 
ter '^  relative  to  pleading  and  practice.^' 

Whatever  doubt  there  might  be  upon  the  question,  look- 
ing alone  to  the  two  clauses  by  which  the  two  tracts  were 
devised  to  the  widow,  it  is  entirely  removed  by  a  clause 
which  follows.  The  will,  after  devising  the  two  tracts,  and 
making  a  provision  as  to  personal  property,  proceeds  as  fol- 
lows :  "At  the  death  of  my  said  wife,  the  real  estate  afore- 
said I  give  and  devise  to  my  daughter,  Mary  Lydia  Fel- 
lows and  her  heirs." 

We  can  by  no  means  say  that  the  testator  meant  by  the 
terms  "the  real  estate  aforesaid"  a  part  only  of  the  re:il 
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estate  aforesaid,  viz.,    the  ferty-acre  tract.     The  intent  to 
give  the  whole  of  it  to  his  daughter,  after  the  death  of  his 
wife,  was  clearly  manifested  by  the  terms  of  the  will. 
The  judgment  below  is  affirmed,  with  costs. 


Taylob  V,  Sample  et  al.  "STTmI 

148  fl3»l 
Widow.  — S*«r5if»x  SaU,^  Descent.^  Siaiufe. —  \f\ktte  land  owned  in  fee 
sample  by  a  husband  was  sold  under  an  execution  against  him,  in  1840* 
by  the  sheriff,  the  purchaser  took  the  property  subject  to  the  wife's  inchoate 
dower,  which  was  abolished  by  the  statute  of  descents  of  1852 ;  and,  as 
the  legislature  could  not  impair  the  vested  right  of  the  purchaser,  it  could 
not,  and  did  not  in  such  a  case,  substitute  an  estate  in  fee  for  such  dower ; 
and  therefore  upon  the  death  of  such  husband,  after  the  taking  effect  of 
said  statute  of  descents,  the  widow  had  no  interest  in  such  land. 
Same. — Sheriff  U  SaU.—FaUure  to  Offer  in  Patre/s.^The  facts  (alleged  in  a 
complaint  by  the  widow)  that  the  land,  in  such  case,  consisted  of  several 
separate  and  distinct  parcels,  and  the  sheriff,  as  returned  by  him,  sold  it 
as  a  whole,  without  offering  it  in  separate  parcels,  did  not  entitle  her  to 
redeem  the  land  or  render  the  sale  void. 

From  the  Tippecanoe  Circuit  Court. 

Janes  &  Wller  and  Huffj  Nichol  &  Buell,  for  appellant. 

H.  W.  Oiaae,  J.  A.  WUstach  and  F.  T,  Oiase,  for  appellees. 

BiDDLE^  C.  J. — Suit  to  partition  lands^  and  for  an  account 
of  rents  and  profits.  Complaint  in  two  paragraphs.  In  the 
first)  the  appellant  alleges^  that  on  the  24th  day  of  July, 
1837,  Samuel  Taylor  became  the  owner  in  fee  simple  of  the 
undivided  one-half  of  lot  number  five,  in  the  original  plat  of 
La£tyette;  that  on  the  10th  day  of  March,  1840^  William 
Skinner,  sheriff  of  Tippecanoe  county,  undertook  and  pre- 
tended to  sell  the  interest  of  said  Samuel  Tayl<M*  in  said 
property,  to  satisfy  three  several  executions  in  his  hands 
against  said  Samuel  Taylor;  and  that  the  defendants  pre- 
tend to  hold  the  undivided  half  of  said  lot  bv  virtue  of  said 
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sale;  that  the  appellant  was,  at  the  time  said  property  was 
acquired  by  Samuel  Taylor,  the  wife  of  said  Samuel,  by  a 
first  marriage,  and  that  she  remained  his  wife  until  his  death, 
which  occurred  on  the  14th  day  of  December,  1864;  that 
said  Samuel  left  the  appellant  surviving  him  as  his  widow; 
that  she  never  joined  her  said  husband  in  the  conveyance  in 
any  manner;  and  that  the  same  was  not  sold  on  any  judg- 
ment or  claim  against  her;  that  she  is  entitled  to  one-third 
in  fee  of  said  SamuePs  interest  in  said  lot,  and  to  one-sixth 
of  the  rents  and  profits  of  the  whole  of  said  lot  since  the 
death  of  said  Samuel  Taylor,  which  is  of  the  reasonable  value 
of  five  thousand  dollars ;  that  the  appellees  have  been  in  pos- 
session of  the  said  premises  since,  etc.,  and  have  received  the 
rents  and  profits  therefor;  wherefore  she  demands  a  parti- 
tion of  said  undivided  half  and  judgment  for  rents  and 
profits. 

We  cannot  perceive  that  the  second  paragraph  differs  firom 
the  first  in  anything,  except  that  it  contains  an  averment  that 
the  "  sale  by  said  sheriff,  as  returned  by  him,  is  null  and 
void,  he  having  sold  the  same,  being  several  separate  and 
distinct  parcels  of  land,  as  a  whole,  without  offering  it  in 
separate  parcels;"  demanding  the  right  to  redeem  said 
premises,  and  that  the  sheriff's  sale  be  declared  void. 

A  separate  demurrer  to  each  paragraph  was  filed  to  the 
complaint,  alleging  an  insufficiency  of  &cts,  both  of  which 
were  sustained,  exceptions  taken,  and  judgment  for  appellees 
rendered  on  demurrer. 

The  question  raised  in  this  record,  whether  a  widow  had 
any  right  in  her  husband's  lands,  held  in  fee  simple,  which 
he  had  conveyed  alone,  or  which  had  been  sold  at  sheriff's 
sale,  during  coverture,  and  if  any,  what,  when  first  pre- 
sented to  this  court  under  the  present  law  of  descent^  was 
one  of  acknowledged  difficulty.  It  was  first  fully  met,  we 
believe,  in  Strong  v.  C7em,  12  Ind.  37,  and  there  decided 
adversely  to  the  widow's  claim.  This  decision  has  been  fre- 
quently referred  to,  fully  discussed,  and  thoroughly  exam- 
ined from  that  time  to  the  present,  esi)ecially  in  3/ay  v. 
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Fletcher^  40  Ind.  575,  and  in  the  still  later  case  of  Bowen  v. 
Presion,  48  Ind.  367,  but  has  never  been  overruled,  modi- 
fied, or  in  any  way  changed.  The  rule  laid  down  in  that 
case  must,  therefore,  be  held  to  be  the  law  of  this  State. 
The  student  will  find  the  authorities  collected  in  the  case  of 
Bowen  v.  Presort,  supra.  It  is  not  necessary  to  cite  them 
here. 

The  wisdom  of  this  rule  has  been  doubted  by  learned 
judges  and  able  jurists ;  but  the  writer  of  this  opinion,  speak- 
ing for  himself  only,  was  never  able  to  perceive  how.  any 
better,  or  indeed  any  other,  interpretation  could  have  been 
given  to  our  present  statute  of  descents.  The  legislature  pre- 
sented the  dilemma  to  the  courts,  either  to  abrogate  the  incho- 
ate right  of  dower  on  one  side,  or  impair  the  validity  of 
vested  rights  in  the  property  on  the  other.  It  is  clear  that 
the  legislature  had  the  power  to  abolish  inchoate  dower,  and 
just  as  clear  that  it  had  not  the  power  to  impair  a  vested 
right. 

The  purchaser  at  sheriff's  sale  took  the  property  subject 
only  to  inchoate  dower;  it  was  not  competent  for  the  legis- 
lature afterwards  to  change  the  incumbrance  into  a  fee  sim- 
ple. 

The  courts,  then,  had  no  choice;  it  was  their  duty  to 
uphold  the  legislature  in  what  it  had  constitutionally  done, 
and  not  to  so  interpret  its  acts  as  to  make  it  do  what  could 
not  constitutionally  be  done.  And  the  right  of  inchoate 
dower  must  necessarily  pass  away  with  the  generation  in 
existence  at  the  time  the  law  of  descent  was  changed,  while 
vested  rights  must  be  preserved  as  long  as  constitutional  gov- 
ernment is  respected. 

To  apply  these  principles  to  the  case  before  us:  The 
appellant  could  not  receive  as  a  dowress,  because  no  such 
right  existed  at  the  time  of  her  husband's  death.  She  could 
not  inherit  under  section  17  of  the  law  of  descent,  because 
her  husband  was  not  seized  of  the  property  at  the.time  of  his 
death.     She  could  not  take  under  section  27,  because  her 
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husband  never  had  been  seized  at  any  time  after  the  kw  of 
descent  went  into  force.     1  G.  &  H.  294,  296. 

The  additional  averments  in  the  second  paragraph  of  the 
complaint  do  not  make  a  case  entitling  the  appellant  to 
redeem  the  land  by  paying  the  judgment,  nor  to  set  aside 
the  sheriff's  sale. 

The  judgment  below  is  affirmed,  with  costs. 


Durland  v,  Pitcairn. 

• 

Contract.— /i2j7«fi?  of  Condition  Caused  hy  Party  Bound  to  Peifomance,— 
Where  the  performance  of  a  stipulation  in  a  contract  is  made  to  depend 
upon  the  continued  existence  at  the  maturity  of  said  contract  of  another 
contract  existing  between  the  party  who  is  to  perform  such  stipulation 
and  a  person  who  is  not  a  party  to  the  contract  containing  said  stipula- 
tion, and,  before  the  maturity  of  said  contract  containing  said  stipulation, 
the  other  contract  is  terminated,  not  by  operation  of  its  provisions,  bui 
by  the  consent  of  the  person  who  is  to  perform  said  stipulation,  withoat 
the  knowledge  or  consent  of  the  other  party  to  the  contract  containing 
said  stipulation,  the  performance  of  said  stipulation  will  not  be  excused 
because  of  the  termination  of  said  other  contract  before  maturity  of  the 
contract  containing  such  stipulation. 

Same. — Complaint  by  A.  against  B.,  alleging  that  the  former  had  an  inter- 
est with  the  latter  in  a  contract  between  a  certain  railroad  company  and 
B.,  whereby  B.  had,  for  a  certain  number  of  years,  the  exclusive  right  of 
conveying,  between  certain  places  named,  freight  and  passengers  trans- 
ported over  the  railroad  of  said  company ;  and  that,  in  consideration  that 
A.  would  transfer  and  assign  all  his  interest  in  said  contract  to  B.,  the  latter 
made  and  delivered  to  the  former  a  written  instrument,  whereby  B.  prom- 
•  ised  to  pay  to  A.,  one  year  afttr  date,  a  certain  sum,  subject  to  an  agree 
ment  on  the  back  of  said  instrument,  or  note,  which  agreement  was 
signed  by  A.,  and  the  contingency  thereby  provided  was,  that  transfer 
between  said  places,  under  said  contract  between  said  railroad  company 
and  B.,  should  be  in  existence  and  operation  at  maturity  of  said  note; 
otherwise  it  was  to  be  void.  A  copy  of  said  note  and  a  copy  of  the  con- 
dition endorsed  thereon  were  made  parts  of  the  complaint.  Said  con- 
tract between  the  railroad  company  and  B.,  a  copy  of  which  was  made  a 
part  of  the  complaint,  provided  two  modes  of  aonuUing  it,  the  first  upon 
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the  refusal  or  failure  of  B.  to  furnish  boats  for  such  transfer  and  his  failure 
to  comply  with  the  agreement,  and  the  second  upon  the  building  of  a 
railroad  between  said  places.  The  complaint  alleged,  that  afterwards, 
at  a  date  given,  before  the  maturity  of  said  note,  by  the  consent  of  B., 
and  without  the  consent  or  knowledge  of  A.,  said  agreement  with  said 
railroad  company  was  cancelled  and  set  aside,  and  B.  made  an  agreement 
with  another  railroad  company  named  for  the  performance  by  B.  of  the 
same  services,  a  copy  thereof  being  made  a  part  of  the  complaint,  and 
it  was  alleged  that  B.  was  performing  said  services  under  the  latter  con- 
tract, and  that  said  note  was  due,  etc. 

HeUiy  that  B.  could  not  thus  voluntarily  defeat  the  condition  of  said  note 
and  thereby  relieve  himself  from  liability  to  A.,  and  that  the  complaint 
was  sufficient  on  demurrer. 

Same. — Another  paragraph  of  complaint  set  out  said  note  and  the  condi- 
tion thereon  and  the  contract  of  B.  with  said  railroad  company  referred 
to  in  said  condition,  and  alleged  that  after  the  delivery  of  said  note 
another  railroad  company  named  secured  control  of  the  railroad  of  the 
former  company,  and  that  thereupon  B.  made  a  new  contract  with  said 
other  railroad  company,  providing  for  the  performance  by  B.  of  the  same 
service  for  a  longer  period ;  and  said  latter  contract,  a  copy  of  which  was 
filed  with  this  paragraph,  referred  to  the  former  contract  and  showed  by 
its  terms  that  it  superseded  said  former  contract,  and  took  the  place 
thereof,  and,  with  the  complaint,  showed  the  consolidation  of  said  rail- 
road companies. 

ffeldy  that  this  paragraph  also,  for  the  same  reason  as  the  former,  was  suffi- 
cient on  demurrer. 

Same. — Parol  Agreenunt  Contemporaneous  with  Written  Contract. — Said  note 
and  the  condition  endorsed  thereon,  considered  in  connection  with  the 
contract  referred  to  in  said  condition,  indicated  that  A.  and  B.  did  not 
intend  that  B.  should  defeat  a  recovery  on  the  note  by  surrendering  the 
contract,  but  indicated  an  intention  that  the  note  should  not  be  payable, 
if  the  contract  should  be  terminated  in  any  of  the  modes  therein  provided 
for ;  and  an  answer  setting  up  a  parol  contemporaneous  agreement,  so 
changing  such  legal  effect  of  the  language  of  the  written  instruments  that 
the  payment  of  the  note  might  be  defeated  by  the  termination  of  said 
contract  by  the  voluntary  act  of  B.,  was  bad  on  demurrer. 

CONSIDEK ATION.  —  Pleading,  —  Protnissory  Note  with  Condition,  —  In  this 
State,  a  written  promise  to  pay  money,  whether  it  be  a  promissory  note 
negotiable  by  the  law  merchant,  or  a  note  payable  upon  condition  and 
therefore  assignable  under  the  statute,  imports  a  sufficient  consideration, 
and  in  a  complaint  thereon  a  consideration  need  not  be  averred. 

From  the  Vanderburgh  Circuit  Court.. 

B,  HyneHy  H,  A.  Mnttison  and  A.  Gilchrist^  for  appellant. 

C.  Denby  and  D,  B.  Knmlcr,  for  appolloo. 
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BusKiRK;  J. — The  assignment  of  errors  calls  in  question 
the  sufficiency  of  the  first  and  second  paragraphs  of  the  com- 
plaint and  the  first  and  second  paragraphs  of  the  answer. 

The  action  was  by  appellee  against  appellant.  The  com- 
plaint consisted  of  two  paragraphs,  the  first  of  which  was  as 
follows : 

"Par.  1.  The  said  plaintiff,  Hugh  Pitcairn,  complains  of 
the  said  defendant,  Albert  O.  Durland,  and  says  that  on  the 
1st  day  of  May,  1872,  the  plaintiff  had  an  interest  in  a  con- 
tract made  and  entered  into  between  Cliarles  G.  Perkins  and 
said  Durland,  of  the  one  part,  and  the  Evansville,  Hender- 
son and  Nashville  Railroad  Company  of  the  other  part,  a 
copy  whereof  is  hereunto  filed  and  marked  'A,'  whereby 
said  Perkins  and  Durland  had  the  exclusive  right  to  trans- 
fer and  deliver  all  freight  and  passengers  between  the  city 
of  Evansville  and  the  city  of  Henderson,  to  and  from  such 
wharf-boat  or  wharf,  in  either  city,  as  might  be  directed  by 
the  president  or  superintendent  of  the  said  Evansville,  Hen- 
derson and  Nashville  Railroad  Company,  transported  or  to 
be  transported  over  the  railroad  of  said  company;  which 
said  agreement,  by  the  terms  thereof,  was  to  be  i.;  force  for 
the  term  of  five  years  from  the  1st  day  of  December,  1868; 
and  in  consideration  that  said  plaintiff  would  transfer  and 
assign  to  said  defendant  all  his  interest  in  said  contract,  the 
defendant  made  and  delivered  to  the  plaintiff  an  instrument 
of  writing,  of  which  the  follow^ing  is  a  copy: 
"'$1060.  Evansville,  Ind.,  May  1st,  1872. 

"'One  year  after  date,  I  promise  to  pay  to  order  of  Hugh 
Pitcairn,  one  thousand  and  sixty  dollars,  subject  to  agree- 
ment on  back.  A.  O.  Dukland.' 

"  "Which  writing  endorsed  thereon  is  as  follows : 

" '  Subject  referred  to  on  &ce  of  this  note  is,  that  transfer 
between  Evansville  and  Henderson,  under  present  contract 
with  the  Evansville,  Henderson  &  Nashville  Railroad 
Company  and  Perkins,  Durland  and  others  shall  be  in  exist- 
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ence  and  operation  at  maturit}'  of  this  note ;  otherwise  to  be 
void.  Hugh  Pitcaikn, 

^'^Evansville,  Ind.,  May  1st,  1872.' 

^'And  plaintiff  says  that  said  contract  referred  to  ii)  said 
writing  remained  in  existence  until  the  26th  day  of  Novem- 
ber, 1872,  when,  by  consent  of  said  defendant  and  without 
the  consent  or  knowledge  of  said  plaintiff,  the  said  agree- 
ment was  cancelled  and  set  aside,  and  the  said  defendant  and 
said  Perkins  on  said  26th  of  November,  1872,  made  and 
entered  into  an  agreement  with  the  St.  Louis  &  South-East- 
ern  Railway  Company  for  the  performance  of  the  same 
duties  that  are  described  in  said  first  agreement  as  above  set 
out,  a  copy  of  which  agreement  is  hereunto  filed,  marked 
^  Exhibit  B,'  and  said  Perkins  and  Durland  are  now  carry- 
ing out  and  performing  said  agreement  with  said  St.  Louis 
<&  South- Eastern  Railway  Company,  and  etijoying  the  ben- 
efit thereof.  Wherefore,  and  by  reason  of  the  premises,  the 
plaintiff  says  that  the  said  defendant  is  indebted  to  him  in 
the  sum  of  one  thousand  and  sixty  dollars,  with  interest 
from  May  1st,  187^;  that,  though  often  requested,  he  has 
refused  to  pay  the  same,  and  the  said  sum  remains  entirely 
due  and  unpaid;  and  plaintiff  asks  judgment  for  twelve 
hundred  dollars." 

We  will  state  the  positions  assumed  by  opposing  counsel 
in  their  own  language.     Counsel  for  appellant  say : 

"The  first  paragraph' of  the  complaint  does  not  state  a 
'Cause  of  action. 

"  The  amount  claimed  in  this  action  being  payable  upon  a 
condition,  before  appellee  can  recover,  he  must  show  either 
performance  of  the  condition  or  some  sufiicient  reason  why 
it  should  be  paid  notwithstanding  the  condition. 

"  Performance  is  not  claimed.  This  paragraph  shows  that 
the  contingency  upon  which  the  instrument  was  to  be  paid 
did  not  happen.  The  contract  set  out  as  '  Exhibit  A'  was 
not  in  existence  or  operation  on  the  1st  day  of  May,  1873, 
but  wa3  annulled  and  set  aside  on  the  26th  of  November, 
1872. 
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'^  But  the  appellee  claims  that  this  paragraph  sets  out  mat- 
ter which  entitles  him  to  recover  despite  the  condition. 

'^  If  there  is  such  matter,  it  is  contained  in  the  averment 
that  ^  by  the  consent  of  said  defendant,  and  without  the  con- 
sent or  knowledge  of  the  plaintiff,  the  said  agreement  was 
annulled  and  set  aside/ 

"  There  is  a  further  allegation  that  the  appellant  and  his 
associates  have  entered  into  a  new  contract  with  another 
party  for  doing  the  same  service,  but  this  is  manifestly  totally 
irrelevant 

"  First,  It  does  not  appear  by  this  paragraph  that  the  St 
Louis  &  South-Eastern  Railway  Company  has  any  connection 
with  the  Evansville,  Henderson  &  Nashville  Railroad  Com- 
pany, or  with  the  contract  set  out  in  '  Exhibit  A/ 

"Second.  It  appears  by  the  contracts  set  out  (exhibits 
'A'  and'B')  that  they  are  not  for  performing  the  same 
duties.  The  contract  with  the  Evansville,  Henderson  & 
Nashville  Railroad  Comimny  is  simply  for  the  transfer  of 
freight  and  passengers;  that  with  the  St.  Louis  &  South- 
Eastern  Railway  Company,  in  addition,  provides  for  the 
transfer  of  cars  of  all  kinds,  engines,  etc.,  and  is  verj-  differ- 
ent in  its  main  provisions  from  the  other. 

"The  state  of  the  ca.se,  a.s  shown  by  this  paragraph,  is  this: 
With  Durland's  consent,  the  contract  with  the  Evansville, 
Henderson  and  Nashville  Railroad  Company  is  set  aside;  he 
then  makes  a  new  contract  providing  for  the  doing  of  the 
same  and  other  things  with  another  party,  which,  so  fer  as 
the  paragraph  shows,  had  nothing  to  do  with  the  Evansville, 
Henderson  and  Nashville  Railroad  Company,  and  the  new 
contract  has  no  other  relation  to  the  old  one  than,  although 
irUer  alias  partes,  the  subject-matter  is  in  part  the  same. 

"If,  then,  this  paragraph  is  good,  it  is  so  entirely  by  the 
force  of  the  averment  that  the  contract  was  done  away  with 
by  the  ^  consent  of  said  defendant,  and  without  the  knowl- 
edge or  consent  of  the  plaintiff.' 

"  There  is  no  allegation  that  this  was  done  in  fraud  of 
plaintiff's  rights,  no  averment  of  bad  iaith,  or  that  the  con- 
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tract  '  A '  was  annulled  or  set  aside^  for  the  purpose  of  pre- 
venting the  appellee  from  collecting  this  one  thousand  and 
sixty  dollars;  no  averment  that  there  was  any  agreement  or 
andcrstanding  on  the  part  of  the  appellee  and  the  appellant, 
that  if  the  contract  was  annulled  by  the  act  or  consent  of  the 
defendant,  then  this  one  thousand  and  sixty  dollars  was  to  be 
paid  discharged  of  the  condition.  The  appellee  relies  entirely 
upon  the  propasition  that  the  single  fact  that  Durland  con- 
sented that  the  contract  should  be  annulled  renders  him  lia- 
ble upon  the  instrument  precisely  as  though  the  condition 
had  been  performed." 

Counsel  for  appellee  say: 

"The  first  point  made  by  the  appellant  is,  that  the  court 
erred  in  overruling  a  demurrer  to  the  first  paragraph  of  the 
complaint. 

"The  allegations  in  the  said  first  paragraph  are,  that 
Albert  O.  Durland  and  Charles  G.  Perkins  and  others  and 
the  appellee,  Hugh  Pitcaim,  on  the  1st  day  of  May,  1872, 
were  the  owners  of  a  contract  made  with  the  Evansville, 
Henderson  &  Nashville  Railroad  Company,  by  which  it  was 
agreed  that  the  said  company  should  pay  said  parties  certain 
sums  of  money  for  transporting  passengers  and  freight 
between  Henderson,  Kentucky,  and  Evansville,  Indiana,  for 
the  term  of  five  years.  This  contract  is  set  out  in  the  record. 
It  contains  a  condition,  that  it  may  be  annulled  by  the  rail- 
road company  if  the  contractors  fiiil  to  do  their  duty.  It 
contains  another  condition,  that  it  shall  terminate  when  the 
gap  between  Henderson  and  Evansville  is  filled  by  a  rail- 
road. 

"  Subject  to  these  conditions,  the  partnership  of  Durland, 
Perkins,  Pitcairn  and  others  had  the  right  to  transport  pas- 
sengers and  freight  until  the  1st  day  of  December,  1873. 

"  Durland  desires  to  buy  Pitcairn  out,  and  offers  to  pay 
him  three  thousand  dollars  for  his  interest.  Piteairn  accepts 
the  offer.  Durland  gives  to  Pitcairn  the  instrument  sued  on, 
in  part  payment,  agreeing  to  pay  him  one  thousand  and  sixty 
dollars  one  year  after  date. 
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^^  Pitcairn  endorses  on  this  instrument  the  following  agree- 
ment: 

" '  Subject  referred  to  on  face  of  this  note  is,  that  transfer 
between  Evansville  and  Henderson,  under  present  contract 
with  the  Evansville,  Henderson  and  Nashville  Railroad 
Company,  and  Perkins,  Durland  and  others  shall  be  in 
existence  and  operation  at  maturity  of  this  note;  otherwise 
to  be  void.  Hugh  Pitcairn. 

"'Evansville,  Ind.,  May  1st,  1872/ 

"This  paragraph  shows  that  the  contract  marked  'A' 
remained  in  force  until  the  26th  day  of  November,  1872, 
when  it  was  cancelled  by  and  with  Durland's  consent,  and 
without  the  consent  or  knowledge  of  Pitcairn,  and  Perkins 
and  Durland  made  another  contract,  which  is  substantiaUv 
the  same,  and  in  some  respects  better  for  the  contractors, 
with  another  and  diflRsrent  railroad  company. 

"  Because  the  first  paragraph  of  the  complaint  does  not 
show  that  the  contract  marked  'A'  was*^  in  existence  at  the 
maturity  of  the  instrument  sued  on,  the  appellant  oontends 
that  it  is  bad. 

"  We  concede  that  we  must  show  either  the  existence  of 
the  contract,  or  some  sufficient  reason  why  the  money  should 
be  paid,  notwithstanding  the  condition. 

"  We  claim  that  the  voluntary  surrender  of  the  contract  bv 
Durland  amounts  to  fraud  in  law,  and  is  a  waiver  of  the  con- 
dition. 

"  The  condition  that  the  contract  shall  be  in  existence  at 
the  maturity  of  the  note  does  not  mean  that  Durland  may 
surrender  the  contract,  and  thereby  defraud  Pitcairn  out  of 
the  money  he  promised  to  pay  him ;  but  it  means  that  if,  for 
any  of  the  reasons  given  in  the  contract  itself^  it  is  termi- 
nated, the  money  shall  not  be  paid. 

"  This  question  is  analogous  to  the  question,  often  decided 
by  the  courts,  to  the  effect  that,  where  a  precedent  condition 
was  to  have  been  performed  by  the  plaintiff,  but  its  perform- 
ance has  been  prevented  by  the  defendant,  such  prevention 
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may  be  averred  as  an  excuse  for  non-performanoe.  See  the 
case  of  Ruble  v.  Masaeyy  2  Ind.  636. 

"  To  illustrate  the  absurdity  of  holding  that  Durland  could, 
by  his  own  act,  cancel  the  agreement  to  pay  Pitcairn,  take  a 
few  plain  examples. 

^  My  brother  Gilchrist  and  the  writer  are  partners  in  the 
practice  of  the  law.  We  are  the  attorneys  of  some  mammoth 
corporation,  at  a  salary  of  twenty  thousand  dollars  per  annum, 
holding  our  employment  by  a  written  contract  I  sell  my 
interest  in  the  business  to  him ;  but  I  consent  that  if  the  con- 
tract under  which  we  receive  twenty  thousand  dollars  is 
rescinded  or  is  not  in  existence  at  the  tihie  that  payment  is 
due  from  him  to  me,  he  shall  pay  nothing.  He  continues 
for  six  months  to  draw  the  proportionate  part  of  the  twenty 
thousand  dollars,  and  then  voluntarily  surrenders  his  con- 
tract. But  he  takes  at  the  time  of  the  surrender  another 
contract,  equally  valuable,  to  do  the  same  work  for  the  cor- 
poration under  another  name,  and  for  the  remainder  of  the 
year  before  the  maturity  of  the  note  he  does  the  law  business 
of  the  new  corporation.  When  I  demand  payment  of  the 
amount  that  he  agreed  to  pay  me  for  my  interest  in  the  busi- 
ness, he  answers  that  his  contract  with  the  first  corporation 
is  no  longer  in  existence.  I  reply  that  he  voluntarily  sur- 
rendered his  contract,  and  he  claims  that  he  had,  under  his 
arrangement  with  me,  a  right  to  surrender.  By  this  rule  he 
might  have  retained  his  first  employment  until  eleven 
months  and  twenty-nine  days  had  expired,  and  prevented 
payment  by  proof  that  on  the  last  day  but  one  he  had  sur- 
rendered his  contract.  So,  a  large  manu&cturing  establish- 
ment, having  immense  and  valuable  contracts,  which,  under 
certain  expressed  contingencies,  may  be  rescinded,  may 
defraud  a  retiring  partner,  by  throwing  up  its  contracts, 
taking  care,  however,  to  secure  other  and  better  jobs  from 
the  same  parties.^' 

The  contract  referred  to  in  the  condition  endorsed  upon 
the  back  of  the  note  is  too  lengthy  to  be  here  set  out.  There 
Vol.  LI.^28 
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is  only  one  portion  of  it  which  has  much  bearing  upon  the 
question  under  examination,  and  that  is  in  these  words: 

'^  It  is  also  agreed  and  understood,  that  if  the  said  Perkins 
and  Durland  refuse  or  fail  to  furnish  a  boat  or  boats  to  make 
the  transfer  of  passengers  and  freight,  as  herein  provided, 
and  fail  to  comply  with  the  agreement,  the  said  Evansville, 
Henderson  and  Xashville  Railroad  Company  reserves  and 
has  the  power  to  annul  this  agreement  and  declare  it  void. 

"  It  is  understood  and  agreed  that  the  contract  shall  ter- 
minate and  end  so  soon  as  a  railroad  is  built  from  Hender- 
son to  a  iK)int  opi>osite,  or  nearly  opposite,  Evansville,  or 
from  such  jwint  opposite  Evansville  to  Henderson,  and  the 
president  can  declare  it  null  and  void." 

It  is  conceded  that  the  i*ailroad  company  did  not  declare 
the  contract  to  be  annulled  and  void  by  reason  of  the  failure 
of  Perkins  and  Durland  to  perform  their  part  of  it ;  that  it 
was  not  rendered  null  and  void  by  reason  of  the  construction 
of  a  railroad  from  Henderson  to  a  point  opposite  Evansville, 
or  from  a  point  opposite  Evansville  to  Henderson ;  and  that 
the  contract  was  not  in  existence  and  operation  at  the  maturity 
of  the  note  sued  on. 

The  question  is,  therefore,  reduced  to  the  single  proposi- 
tion, whether  the  averment  in  the  first  paragraph  of  the  com- 
plaint, that  "by  the  consent  of  said  defendant,  and  without 
the  consent  or  knowledge  of  the  plaintiff,  the  said  agreement 
was  annulled  and  ^t  aside,"  entitles  the  plaintiff  to  recover. 

It  is  an  elementary  rule,  that  he  who  prevents  a  thing 
being  done  shall  not  avail  himself  of  the  non-performance  he 
has  occasioned.  Broom  Leg,  Max.  195.  If  a  man  makes  a 
feoffment  in  fee,  upon  condition  that  the  feoffee  shall  re-enfeoff 
him  before  a  certain  day,  and  before  that  day  the  feofibr  dis- 
seize the  feoffee,  and  hold  him  out  by  force  until  the  day  be 
past;  in  this  case,  the  estate  of  the  feoffee  is  absolute,  because 
the  feoffor  shall  not  take  advantage  of  his  own  wrongful  act, 
which  occasioned  the  non-performance  of  the  condition,  Co. 
Lit.  206  b. 

Where  the  condition  of  a  bond,  etc.,  was  possible  at  the  time 
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of  making  it^  and  afterwards  becomes  impossible  by  the  act 
of  the  obligee  himself,  the  obligation  shall  be  saved.  Com. 
Dig.,  tit.  Condition — (D.  1) ;  Hay  ward  v.  Bennett,  3  C.  B. 
404;  Hayward  v.  Bennett,  5  C.  B.  593.  So,  where,  by  the 
terms  of  a  contract,  a  service  to  be  performed  by  A.  for  B. 
is  to  be  paid  for  in  goods,  A.  cannot  declare  in  debt  for  the 
value  of  the  service,  but  must  sue  on  the  special  contract. 
But  if  B.,  by  his  own  act,  render  the  delivery  of  the  goods 
impossible,. A.  may  sue  in  debt  for  the  value  of  the  service. 
Key8  V.  Harwood,  2  C.  B.  905.  It  is  hardly  necessary  to 
multiply  authorities.  "All  the  cases  admit,"  says  Lord 
At.vanley  in  Touteng  v.  Hubbard,  3  B.  &  P.  302,  "that 
where  a  party  has  been  disabled  from  performing  his  con- 
tract by  his  own  de&ult,  it  is  not  competent  to  him  to  allege 
the  circumstances  by  which  he  was  prevented  as  an  excuse 
for  his  omission  ;"  and,  "if  a  man  binds  himself  to  do  cer- 
tain acts  which  he  afterwards  renders  himself  unable  to  per- 
form, he  thereby  dis{)enses  with  the  performance  of  condi- 
tions precedent  to  the  act  which  he  has  so  rendered  himself 
unable  to  perform."  If  a  man  promises  to  marry  a  woman*  on 
a  certain  day  and  before  that  day  marries  another  woman,  he 
is  instantly  liable  to  an  action  for  breach  of  promise  of  mar- 
riage.   ShoH  V.  Sto7ie,  8  Q.  B.  358. 

There  arc  two  recent  decisions  of  this  court  which  axe 
very  much  in  point,  and  are,  in  our  opinion,  decisive  of  the 
question  under  examination.  The  first  is  that  of  Hatoley  v. 
Smith,  45  Ind.  183.  There  the  compensation  of  Ellsworth 
depended  upon  whether  he  sold  certain  lands  within  four 
years.  The  condition  was  not  performed,  but  it  was  held 
that  he  was  entitled  to  recover,  because  Pomeroy  had,  by  his 
own  act,  prevented  a  performance  on  the  part  of  Ellsworth. 
The  court  say : 

"  If  the  responsibility  for  this  failure  rests  upon  Ellsworth, 
he  cannot  recover;  but  if  the  power  of  Ellsworth  to  perform 
was  taken  away  by  the  acts  of  Pomeroy,  and  further  acts  of 
performance  were  rendered  impossible,  he  is  not  chargeable 
with  the  failure,  and  may  recover.     When  one  party  to  a 
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contract  has  refused  to  perform  his  part  of  the  contract,  or 
has  rendered  performance  on  the  part  of  the  other  impossi- 
ble, performance  on  the  part  of  the  other  is  excused.  Twr- 
Kier  V.  Parry ^  27  Ind.  163;  North's  Adm^rs  v.  Pepper,  21 
Wend.  636 ;  Skinner  v.  Tinker,  34  Barb.  333 ;  Orary  v.  Smifh, 
2  Comst.  60. 

"  The  rule  is,  that  when  the  performance  by  one  party  is 
prevented  by  the  act  of  the  other,  the  party  not  in  fault 
should  recover  in  damages  such  sum  as  will  fully  compen- 
sate him  for  the  injury  which  he  has  sustained  by  reason  of 
the  non-performance  of  the  contract.  The  law  is  settled 
that  where  a  precedent  condition  was  to  have  been  performed 
by-  the  plaintiff,  but  its  performance  has  been  prevented  by 
the  defendant,  such  prevention  may  b^  averred  as  an  excuse 
for  non-performance  of  such  precedent  condition.  Ruble  v. 
Massey,  2  Ind.  636;  Hotham  v.  The  East  India  Company, 
1  T.  R.  638;  Heard  v.  Wadham,  1  East,  619." 

The  other  case  is  that  of  Lane  v.  Albright,  49  Ind.  275, 
where  it  was  held,  that  if  the  owner  of  real  estate  agreed  with 
a  real  estate  broker  that  he  would  pay  him  a  certain  amount, 
if  he  would  find  him  a  purchaser  within  a  reasonable  time, 
who  would  pay  a  certain  price  for  his  real  estate,  if  within 
such  time  the  broker  procured  such  purchaser,  he  was 
eutitled  to  recover  his  commission,  though  the  owner  of  the 
real  estate  sold  the  same  before  the  broker  found  the  pur- 
chaser. 

In  the  above  case,  the  sale  of  the  land  by  Lane  was  ren- 
dered impossible  by  the  act  of  Albright,  and  it  was  held  that 
he  could  not  plead  his  own  act  as  a  defence  to  the  action. 

So  in  the  case  in  judgment.  The  note  sued  on  was  pay- 
able upon  the  condition  that  the  contract  referred  to  was  in 
existence  and  operation  at  the  maturity  of  the  note.  The 
note,  condition  endorsed  thereon,  and  the  contract  referred 
to,  all  constituted  a  part  of  the  agreement,  and  are  to  be  con- 
strued together.  From  an  examination  of  these  different 
instruments,  it  is  obvious  that  the  parties  had  in  contempla- 
tion the  termination  of  the  contract  in  one  of  the  modes 
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therein  provided  for,  i,  «.,  by  the  act  of  the  railroad  com- 
.  pany  by  reason  of  the  fiiilure  of  Perkins  and  Durland  to  per- 
form their  part  of  it,  or  by  the  completion  of  the  railroad 
between  Henderson  and  a  point  opposite  Evansville. 

We  think  it  cannot  be  held  that  Durland  can,  by  his  vol- 
untary act,  defeat  the  condition  and  thereby  relieve  himself 
of  liability. 

The  court  committed  no  error  in  overruling  the  demurrer 
to  the  first  paragraph  of  the  complaint. 

The  second  paragraph  sets  out  the  same  instrument  and 
the  contract  ("  Exhibit  A")  referred  to  in  the  condition.  It 
avers,  that  after  delivery  of  the  instrument  sued  on,  the  St. 
Louis  and  South-Eastern  Railroad  Company  secured  con- 
trol of  the  Evansville,  Henderson  and  Nashville  Railroad 
Company,  and  thereupon  Durland  and  his  associates  made  a 
contract  ("Exhibit  B")  with  the  former  railroad  company, 
providing  for  the  same  service,  which  was  to  be  of  longer 
continuance  than  the  first  contract,  and  was  not  made  for  the 
benefit  of  Pitcairn,  but  solely  for  the  benefit  of  Durland  and 
his  associates. 

The  first  objection  urged  to  the  second  paragraph  of  the 
complaint  is,  that  the  instrument  sued  upon,  being  payable 
on  a  condition,  cannot  be  regarded  as  a  promissory  note  and 
doed  not  import  a  consideration,  and  that,  as  the  said  para- 
graph does  not  allege  a  consideration,  it  is  for  that  reason 
bad. 

The  common  law  rule  was,  that  a  valid  consideration  for 
the  promise  upon  which  a  party  was  charged  was  essential  to 
a  contract  not  under  seal,  and  must  have  existed,  although 
the  contract  be  reduced  to  writing;  otherwise  the  promise 
was  void.  And,  in  declaring  upon  such  a  contract,  it  was 
necessary  to  disclose  a  sufiicient  consideration,  or  the  promise 
would  have  been  nudum  pactum.  So  says  Chitty  on  Plead- 
ing, p.  321. 

But  it  was  always  held  that  an  instrument  under  seal 
imported  a  consideration.  1  Pars.  Notes  &  Bills,  175.  Our 
statute  (2  G.  &  H.  180,  sec.  273)  has  changed  this  rule.     It 
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provides,  that  "there  shall  be  no  difFerence  in  evidence 
between  sealed  and  unsealed  writings ;  and  every  writing  not 
sealed  shall  have  the  same  force  and  effect  that  it  would  have 
if  sealed." 

The  general  rule  in  this  State  is,  that  all  negotiable  paper 
is  presumed  to  have  been  given  upon  sufficient  consideration, 
and  this  rule  obtains,  whether  the  paper  sued  on  be  negotiable 
under  the  law  merchant,  or  assignable  under  the  provisions  of 
the  statute.  Arnold  v.  Brown,  3  Blackf.  273 ;  Nichols  v.  Wood- 
ruff, 8  Bkckf.  493;  Streeter  v.  Heiiley,  1  Ind.  401 ;  Rogers  v. 
Maxwell,  4  Ind.  243;  Shirkey  v.  Rutherford,  10  Ind.  414; 
TMetts  V.  Thatchvr,  14  Ind.  86 ;  Haijs  v.  Gwin,  19  Ind.  19. 

In  Nichols  v.  Woodruffy  Hupra^  it  was  held,  that  a  note  for 
the  payment  of  money  on  a  contingency  may,  under  the  stat- 
ute, be  the  foundation  of  an  action  brought  by  the  payee  or 
assignee,  and  the  consideration  for  which  such  note  was  given 
need  not,  therefore,  be  averred. 

The  rule  in  reference  to  commercial  "paper  is  otherwise. 
To  render  a  note  negotiable  under  the  law  merchant,  it  must 
be  payable  absolutely  in  money  and  for  a  fixed  and  ascer- 
tained amount. 

Counsel  for  appellant  state  their  next  objection  to  the 
second  paragraph  of  the  complaint  in  these  words: 

"This  paragraph  does  not  show  what  became  of  the 
original  transfer  contract  ('  Exhibit  A ');  whether  it  was  in 
existence  and  operation  or  not  at  the  end  of  the  year.  It  is 
silent  as  to  the  manner  in  which  the  St.  Louis  and  South- 
Eastern  Railway  Company  acquired  control  of  the  Evansville, 
Henderson  and  Nashville  Railroad  Co.  It  is  not  shown 
that  the  St.  Louis  and  South-Eastern  Railway  Company  took 
control  of  the  Evansville,  Henderson  and  Nashville  Railroad 
Co.  subject  to  this  transfer  contract,  or  that  they  were  in  any 
manner  bound  to  carry  it  out.  This  may  have  been  done 
under  a  title  prior  and  paramount  to  this  contract  Nofii 
constat  but  that  the  first  transfer  contract  went  out  of  exist- 
ence and  operation,  when  the  St.  Ix)uis  and  South-Eastem 
Railway  Company  obtained  control  of  the  Evansville,  Hon- 
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derson  and  Xashville  Railroad  Co.^  and  as  the  result  of  that 
event.  No  connection  is  shown  between  these  two  transfer 
contracts,  except  that  Durlaud  and  his  associates  are  parties 
to  each,  and  the  subject-matter  is  in  part  the  same. 

"  That  Duriand  and  his  associates  have  contracted  with  a 
new  party  to  do  the  same  kind  of  service,  can  be  of  no  con- 
sequence. The  condition  was  not  that  Duriand  should  con- 
tinue to  do  this  transfer  business,  but  that  the  transfer  under 
the  present  contract  with  the  Evansville,  Henderson  and 
Nashville  Railroad  Company  should  be  in  existence. 

"  The  appellant  claims,  that,  although  the  '  present  contract' 
with  the  Evansville,  Henderson  and  Nashville  Railroad 
Company  was  not  in  existence,  yet  because  Duriand  is  doing 
the  same  kind  of  business  for  the  party  that  had  obtained 
control  of  the  Evansville,  Hendersori  and  Nashville  Rail- 
road Company,  this  amounts  to  performance  bf  the  con- 
dition. 

"  The  parties  have  used  language  which  effectually  excludes 
any  such  view  of  the  case. 

"  The  agreement  when  the  instrument  is  made  is,  Duriand 
must  pay  the  one  thousand  and  sixty  dollars,  if,  at  a  specified 
time,  he  is  carrying  on  the  transfer  business  und'er  the  pres- 
ent contract  with  the  Evansville,  Henderson  and  Nashville 
Railroad  Company,  otherwise  not.'* 

It  is  shown,  by  the  second  paragraph  of  the  complaint, 
that  subsequent  to  the  execution  of  the  note  and  before  its 
maturity,  Perkins  and  Duriand  surrendered  the  contract 
referred  to  in  the  condition  endorsed  on  the  note,  and  made 
a  new  contract  with  another  company  for  doing  the  same 
service  with  some  others  in  addition.  This  contract  is  filed 
with,  and  made  a  part  of,  the  second  paragraph  of  the  com- 
plaint, and  is  to  be  considered  in  connection  with  such  par- 
agraph. 

The  second  contract  refers  to  the  first,  and  it  is  fully  shown, 
by  all  of  its  terms  and  conditions  and  stipulations,  that  it 
supersedes  and  takes  the  place  of  the  first  contract. 

It  plainly  appears,  from  the  averments  of  the  second  para- 
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graph  of  the  complaint  and  the  &ets  stated  in  the  said  con- 
tract, that  the  Evansville,  Henderson  and  Nashville  Railroad 
Company  had  become  consolidated  with  the  St.  Louis  and 
South-Eastern  Railway  Company,  and  that  the  latter  com- 
pany had  acquired  the  control  and  management  of  the  former 
company,  and  that  the  new  contract  entirely  superseded  and 
took  the  place  of  the  first  contract. 

It  thus  appears  that  the  contract  mentioned  in  the  condi- 
tion of  the  note  was  annulled  by  the  procurement  of  Dur- 
land, and  without  the  knowledge  and  consent  of  Pitcairn; 
aiid  this  brings  the  second  paragraph  of  the  complaint 
squarely  within  our  ruling  on  the  first  paragraph  of  the  com- 
plaint. 

We  think  the  court  committed  no  error  in  overruling  the 
demurrer  to  the  second  paragraph  of  the  complaint. 
.   The  first  and  second  paragraphs  of  the  answer  are  quite 
lengthy.     We  set  out  the  substance  of  them,  as  stated  in  the 
brief  of  counsel  for  appellant : 

"  The  first  paragraph  of  the  answer  sets  up,  that  at  the 
time  of  the  purchase  of  Pitcairn's  interest  in  the  transfer 
contract,  the  St.  Louis  and  South-Eastern  Railway  Company 
was  endeavoring  to  purchase,  or  in  some  way  get  control  of, 
the  Evansville,  Henderson  and  Nashville  Railroad  Co.;  that 
it  was  understood  by  the  parties  that,  in  that  event,  the  St 
Louis  and  South-Eastern  Railway  Company  would  require 
Durland,  and  the  parties  interested  with  him  in  the  transfer 
contract,  to  make  a  new  one  providing  for  a  car  transfer; 
that  this  would  involve  great  expense  in  providing  barges, 
etc.,  and  make  the  contract  greatly  more  costly  and  bur- 
densome; that  the  agreement  of  Pitcairn  and  Durland 
was,  that  in  case  these  things  happened,  and  the  trans- 
fer contract  was  in  that  way  given  up  or  abandoned,  then 
the  one  thousand  and  sixtj^  dollars  was  not  to  be  paid,  and 
that  the  condition  upon  the  instrument  sued  on  expresses 
this  agreement ;  that  these  events  happened  precisely  as  the 
parties  contemplated,  and  hence  the  promise  to  ]>ay  is  void. 

"  The  second  paragraph  of  the  answer  avei's  that  after  the 
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making  of  the  transfer  contract  ('Exhibit  A^),  the  Evans- 
ville,  Henderson  and  Nashville  Railroad  Co.  was  leased  by 
the  American  Contract  Company  and  was  run  by  them. 
Pitcairn  was  superintendent  of  the  railroad  under  this  com- 
pany,  and  as  such  superintendent  could,  to  some  extent,  con- 
trol the  carrying  of  passengers  and  freights  on  the  railroad 
and  the  boats  connected  with  it;  that  Pitcairn  bought  an 
interest  in  the  transfer  contract  from  Durland,  Nov.  25th, 
1870,  by  an  agreement  in  writing,  filed  as  'Exhibit  C 
This  agreement,  among  other  things,  provided  that  if  Pit- 
cairn ever  ceased  to  have  any  official  position  on  the  Evans- 
ville,  Henderson  and  Nashville  Railroad  Co.,  or  left  the 
employment  of  the  American  Contract  Company,  Durland 
might  repurchase  his  interest  for  two  thousand  dollars.  By 
a  subsequent  arrangement,  Durland  was  to  pay  full  value 
If  he  purchased  the  interest  by  January  1st,  1872. 

'*  Before  Pitcairn  became  interested  in  the  contract,  the 
railroad  had  threatened  to  reduce  rates  for  carrying  freight, 
and  had  actually  reduced  them.  After  Pitcairn^s  purchase, 
he  put  up  the  rates  and  kept  them  up  as  long  as  he  remained 
superintendent. 

''At  the  time  the  instrument  in  suit  was  made,  negotia- 
tions were  in  progress  for  the  consolidation  of  the  Evaas- 
ville,  Henderson  and  Nashville  Railroad  Company  and 
the  St.  Louis  and  South-Eastern  Railway  Company.  It 
was  known  by  Pitcairn  and  Durland,  that,  in  that  event, 
Pitcairn  would  cease  to  be  superintendent,  and  would  not 
have  any  position  on  the  consolidated  road,  would  require 
Durland  and  his  associates  to  annul  the  first  transfer  con- 
tract, and  to  make  a  new  one,  providing  for  a  car  transfer; 
that  if  Durland  and  his  associates  did  not  consent  to  this,  the 
rates  of  freight  under  old  contract  would  be  so  reduced  as  to 
sbake  it  of  little  value,  Pitcairn  not  then  being  in  a  position 
to  keep  them  up;  that  a  car  transfer  would  involve  a  large 
expense,  and  Pitcairn  was  unwilling  to  incur  his  share ;  that, 
in  view  of  these  things,  it  was  agreed  that  Durland  should 
pay  Pitcairn  for  his  interest  two  thousand  dollars  in  cash. 
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and  that  in  case  consolidation  was  effected,  and  Durland  was 
called  on  by  the  consolidated  road  to  annul  the  transfer  con- 
tract and  make  one  providing  for  a  car  transfer,  he  might  do 
so,  and  in  that  event  he  was  to  pay  no  more  than  the  two  thou- 
sand dollars.  If  these  things  did  not  happen,  and  the  trans- 
fer contract  ('  Exhibit  A')  continued  in  existence  for  a  year, 
Durland  was  to  pay  one  thousand  and  sixty  dollars  addi- 
tional; that  the  condition  on  the  instrument  sued  on  was 
intended  to  express  this  agreement;  that  Durland  there- 
upon paid  Pitcairn  two  thousand  dollars  in  cash  and  gave 
him  the  instrument  sued  on,  and  Pitcairn  assigned  him  his 
interest  in  the  transfer  contract;  that  before  the  end  of  the 
year  consolidation  was  effected ;  Pitcairn  ceased  to  be  super- 
intendent and  to  have  any  connection  with  the  consolidated 
road.  The  consolidated  company  reduced  rates  under  the 
old  contract  and  called  upon  Durland  and  his  associates  to 
annul  it  and  make  a  new  one,  providing  for  a  car  transfer, 
and  Durland  did  so;  and  hence  the  promise  became  and  is 
void/' 

Demurrers  were  sustained  to  both  paragraph^  of  the 
answer.  The  appellant  excepted,  and  he  refusing  to  answer 
over,  final  judgment  was  rendered  for  the  appellee  for  the 
want  of  an  answer. 

Counsel  for  appellant,  in  attempting  to  maintain  the  suffi- 
ciency of  the  answer,  use  the  following  language : 

"  We  insist  then  that  the  apparent  and  natural  meaning 
of  this  condition  being  that  if  the  transfer  contract  for  any 
reason — Durland's  acts  not  excepted — is  not  in  existence  at 
the  maturity  of  the  note,  then  the  note  to  be  void,  and  the 
presumption  (if  there  be  such  presumption)  that  the  parties 
intended  to  say  that  *  if  for  any  reason  save  the  act  or  con- 
sent of  Durland  the  present  contract  is  not  in  existence,' 
etc.,  being  against  this  apparent  literal  meaning  of  the 
language,  the  appellant  has  a  right  to  show  by  parol  that 
the  parties  meant  just  what  they  have  said;  that  they 
intended  the  legal  effect  of  their  language  to  be  just  what  its 
natural  and  apparent  meaning  is.     We  claim  the  right  to 
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introduce  parol  evidence,  not  to  vary,  qualify  or  contradict 
the  writing,  but  to  show  that  it  expresses  the  exact  agree- 
ment of  the  parties. 

"This  being  the  law,  both  paragraphs  of  the  answer  are 
good." 

Counsel  for  the  appellant  seek  to  apply  to  the  present  case 
the  rule  which  obtains  in  reference  to  legacies,  where  parol 
evidence  is  admissible  to  show  that  two  legacies,  of  which 
the  sum  and  expressed  motive  exactly  coincide,  are  presumed 
not  to  have  been  intended  as  cumulative.  In  such  case,  to 
rebut  the  presumption  which  makes  one  of  these  legacies 
inoperative,  parol  evidence  will  be  received;  its  eflect  being, 
not  to  show  that  the  testator  did  not  mean  what  he  said,  but, 
on  the  contrary,  to  prove  that  he  did  mean  what  he  expressed. 

We  do  not  think  the  present  case  can  be  brought  within  the 
rule  above  stated.  The  rules  for  interpreting  contracts  like 
the  one  in  the  present  action  are  firmly  settled  by  repeated 
decisions,  and  should  be  applied  to  the  case  in  judgment. 

A  contract  is  to  be  construed  according  to  the  real  inten- 
tion of  the  parties,  to  be  collected,  in  most  cases,  from  the 
terms  of  the  contract  itself.  It  should  receive  a  reasonable 
and  favorable  construction,  so  that  j)erformance  may  be 
enforced  according  to  the  sense  in  which  the  parties  mutu- 
ally understood  it  at  the  time  it  was  made.  GUlxim  v.  Den- 
nis^ 4  Ind.  417;  Conwell  v.  Pmiiphrey,  9  Ind.  135;  Bates  v. 
Dthaveuy  10  Ind.  319. 

The  terms  of  a  written  instrument  must  be  understood  in 
their  plain,  ordinary,  popular  sense,  unless  they  have,  gen- 
erally, in  respect  to  the  subject-matter,  acquired  a  pecu- 
liar sense,  distinct  from  the  popular  sense;  or  unless  the 
contract  shows  that  in  the  particular  instance,  in  order  to 
effectuate  the  immediate  intention  of  the  parties,  they  must 
be  understood  in  some  other  and  peculiar  sense.  The  Evans- 
vUle,  etc.,  R.  R.  Co.  v.  Meedsy  11  Ind.  273;  1  Greenl.  Ev., 
sec.  278;  1  Phil.  Ev.  419. 

Where  a  contract  is  reduced  to  writing,  the  legal  pre- 
sumption is,  that  the  tMitire  contract,  as  finally  settled,  is 
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embraced  therein^  and  all  oral  negotiations  or  stipulations 
between  the  parties,  which  preceded  or  accompanied  the 
execution  of  the  instrument,  are  to  be  regarded  as  merged 
in  it,  and  the  latter  is  to  be  treated  as  the  exclusive  medium 
of  ascertaining  the  agreement  to  which  the  contractors  bound 
themselves.  McClure  v.  Jeffrey,  8  Ind.  79;  French  v.  Tur- 
ner, 15  Ind.  59;  Tucker  v.  TalboU,  15  Ind.  114;  Dakx. 
Evans,  14  Ind.  288;  Oiler  v.  Gard,  23  Ind.  212;  Oolman 
v.  Hart,  25  Ind.  256 ;  Oinciimoii,  etc.,  R,  R.  Co.  v.  Pearc^j 
28  Ind.  502;  The  Premdent,  etc.,  v.  Hamilton,  34  Ind.  506; 
Smith  V.  Dallas,  35  Ind.  255;  Nelson  v.  Davis,  40  Ind.  366; 
KiTig  V.  I%e  Enterprise  Ins.  Oo.,  45  Ind.  43,  and  the  numer- 
ous cases  there  cited. 

Where  several  instruments  are  executed,  or  several  con- 
,  tracts  are  made,  at  the  same  time,  in  relation  to  the  same 
subject-matter,  and  based  upon  the  same  consideration,  they 
should  be  construed  together.  Cunningham  v.  Gmnn^  4 
Blackf.  341 ;  Thomas  v.  Page,  6  Blackf.  78;  Goe  v.  Smith,  1 
Ind.  267;  Allen  v.  Nofsinger,  13  Ind.  494;  Oressey  v.  Webb, 
17  Ind.  14;  Oollier  v.  Mahan,  21  Ind.  110;  Judah  v.  Zim- 
merm^an,  22  Ind.  388;  Ireland  v.  Montgomery',  34  Ind.  174; 
Fellows  V.  Kress,  5  Blackf.  536. 

A  written  agreement  cannot  be  controlled  by  setting  up  a 
contemjxjraneous  verbal  understanding  of  the  parties  incon- 
sistent with  it.  Odam  v.  Beard,  1  Blackf.  191;  Foleij  \. 
Cowgill,  5  Blackf.  18;  Burge  v.  Dishman,  5  Blackf.  272; 
Graves  v.  Clark,  6  Blackf.  183;  Wilson  v.  Black,  6  Blackf. 
509;  Jacobs  v.  Finkel,  7  Blackf.  432;  Patterson  v.  Doe,  8 
Blackf.  237 ;  Russell  v.  Branham,  8  Blackf.  277 ;  Qiford  v. 
Smith,  4  Ind.  377;  MallM  v.  Page,  8  Ind.  364;  Galling  x. 
Newell,  9  Ind.  572;  Rigsbee  v.  Bowler,  17  Ind.  167;  Lamb 
v.  Donovan,  19  Ind.  40;  Swank  v.  Nichols,  20  Ind.  198; 
Snyder  v.  Koons,  20  Ind.  389;  McKernan  v.  Mayhew,  21 
Ind.  291;  McClintic  v.  Cory,  22  Ind.  170;  Soursev.  Mar- 
shall, 23  Ind.  194;  Rawlings  v.  Fisher,  24  Ind.  52;  Swank 
v.  Nichols,  24  Ind.  199;  Tiie  ancinnati,  etc.,  R.  R.  Co.  v. 
Pm/w,  28  Ind.  502;  Roberts  v.  Masters,  40  Ind.  461;  Holr 
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Um  V.  McCkjrmicky  45  Ind.  411 ;  King  v.  The  Enterprise  Ins. 
Cb.,  45  led.  43;  Rhode  v.  Greeny  26  Ind.  83;  Ckmger  v.  Par- 
ker, 28  Ind.  380;  Barnes  v.  Bartldt,  47  Ind.  98. 

In  Harris  v.  Doe,  4  Blackf.  369^  the  court;  on  page  374^ 
use  the  following  language : 

"  We  are  aware  that  no  general  doctrine  of  law  is  better 
settled  than  that  an  instrument  of  writing  can  not  be  varied 
or  contradicted  by  extrinsic  evidence — whether  documen- 
tary or  parol.  But  it  is  also  settled;  that  when  such  an 
instrument;  especially  if  it  be  a  grant  or  a  charter;  is  so 
equivocally  expressed  as  to  render  it  doubtful  to  what  object 
it  referS;  or  evident  that  a  mistake  has  been  committed  in 
the  description  of  the  premises  granted;  as  to  location  or 
boundaries;  it  is  competent  to  resort  to  evidence  aliunde — 
even  parol  testimony — for  the  purpose  of  ascertaining  that 
object,  or  of  explaining  and  elucidating  the  ambiguity  which* 
creates  the  difficulty.  8  Term  R.  379;  Wadley  v.  Baylies, 
5  Taunt.  752;  Beaumont  v.  Field,  1  B.  &  Aid.  247;  Doe,  ex 
dem.  Bainbridge,  v.  Statham,  7  D.  &  Ry.  141 ;  Lessee  of 
Dinkle  v.  Marshall,  3  Binn.  587 ;  White  v.  Eagan,  1  Bay's 
R.  247 ;  Middleton  v.  Perry,  2  Bay's  R.  539;  Helm  v.  SmxiM, 
Hardin's  Rep.  ZQ9), Steele^ s  Heirs  v.  Taylor,  3  Marsh.  225; 
Chapman  v.  Bennett,  2  Leigh's  Rep.  329." 

We  have  held  that;  construing  the  note,  the  condition 
theretO;  and  contract  referred  to  therein  together,  it  appeared 
therefrom  that  the  parties  did  not  intend  that  Durland  should 
defeat  a  recovery  on  the  note  by  surrendering  the  contracj;, 
but  that  the  note  should  not  be  payable  if  such  contract  was 
terminated  in  one  of  the  modes  therein  provided  for.  This 
is  the  legal  effect  of  the  language  used.  The  effect  of  the 
&cts  averred  in  the  answer  would  be  to  change  and  alter  the 
terms  of  the  contract  by  changing  the  legal  effect  thereof  by 
introducing  new  conditions  and  stipulations;  which  are  not 
expressed  in  the  written  agreement  between  the  parties. 
This  would  violate  the  firmly  settled  rule  that  where  a  con- 
tract is  reduced  to  writing,  the  legal  presumption  iS;  that 
the  entire  contract;  as  finally  settled;  is  embraced  therein; 
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and  all  oral  uegotiations  or  stipulations  between  the  parties, 
which  preceded  or  accompanied  the  execution  of  the  instru- 
ment, are  to  be  regarded  as  merged  in  it,  and  the  latter  is 
to  be  treated  as  the  exclusive  medium  of  ascertaining  the 
agreement  to  which  the  contractors  bound  themselves.  It 
would  also  violate  the  established  rule  that  a  contract  is  to 
be  construed  according  to  the  real  intention  of  the  parties, 
to  be  collected,  in  most  cases,  from  the  terms  of  the  contract 
itself.  There  is  no  such  ambiguity  as  would  justify  the 
introduction  of  parol  evidence. 

We  have,  after  careful  examination  and  thoughtful  con- 
isideration,  found  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


LsT^  Lafollett  et  al.  v.  Kyle. 

1188  886  Vendor  and  Purchaser.— .^^r^  Performarue.'-CofUnut  of  Falktr  wA 

Minor  Son, — A  parol  contract  made  by  a  father  with  his  infant  son,  thit 
if  the  son  would  remain  with  the  father  and  assist  him  until  the  mazriage 
of  the  son,  the  father  would  convey  to  the  son  certain  land  of  which  the 
father  was  seized  in  fee,  was  not  invalid  for  uncertainty,  nor  was  it  with- 
out consideration  or  obligation  on  the  father  because  of  the  minority  of 
the  son,  and  if  it  was  performed  on  the  part  of  the  son,  and  he  was  pat 
in  possession,  and  lasting  and  valuable  improvements  were  made  by  him, 
he  might  enforce  specific  performance. 

$AME. —  Witness, — Heirs, — Practice. — On  the  trial  of  an  action* by  said  son 
for  specific  performance  of  said  contract,  against  the  other  heirs  of  his 
deceased  father,  one  of  the  defendants  was  called  by  the  plaintiff  as  a 
witness  in  regard  to  said  contract.  After  he  had  testified  in  chief,  he 
stated  on  cross-examination,  that  he  had  a  similar  suit  pending  in  the  same 
court,  and  that  he  supposed  that  he  would  gain  it,  if  the  plaintiff  in  this 
action  should  gain  his  suit.  The  defendants  then  objected  to  the  compe- 
tency of  this  witness,  for  the  reason  that  he  had  testified  that  he  was 
interested,  and  had  been  a  party  to  this  suit,  and  had  suffered  a  default. 

Held^  that  the  objection  was  properly  overruled. 

From  the  Montgomery  Circuit  Court. 

Thomson  &  Ristine  and  McDonald  &  Butler ,  for  appellants. 
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Covan  &  Patterson  and  Kennedy  &  Brush,  for  appellee. 
Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants,  and  there  was  judgment  for  the  plaintiff. 
Two  errors  are  assigned : 

1.  Overruling  the  demurrer  to  the  first,  third  and  fourth 
paragraphs  of  the  complaint. 

2.  Refusing  to  grant  a  new  trial. 

A  demurrer  to  the  second  paragraph  of  the  complaint  was 
sustained ;  but  there  id  no  question  by  the  appellee  as  to  that 
ruling. 

In  the  first  paragraph  of  the  complaint  it  is  alleged,  that, 
in  1871,  George  T.  Kyle  died,  leaving  as  his  widow,  Eliza- 
beth Kyle,  the  following  children  by  a  former  marriage : 
John  W  Kyle,  the  plaintiff^  Mary  A.  LafoUett,  married  to 
William  B.  Lafollett,  James  T.  Kyle,  Silas  F.  Kyle,  Letty 
S.  Barnes,  married  to  Harvey  C.  Barnes,  and  the  following 
children  by  his  marriage  with  said  surviving  widow :  Mil- 
dred Kyle,  Eliza  Kyle,  Nancy  Kyle,  Sarah  Kyle,  Willard 
Kyle,  George  Kyle  and  Charlotte  Kyle,  all  of  whom  are 
made  defendants ;  that  during  the  lifetime  of  said  George  T. 
Kyle  he  was  seized  in  fee  simple  of  certain  real  estate,  a  part 
of  which  is  particularly  described  in  the  complaint;  that 
during  his  lifetime,  to  wit,  in  the  year  1856,  said  George  T. 
Kyle  agreed  and  promised  that,  in  consideration  of  plaintiff's 
continuing  to  live  at  home  and  assist  the  said  George  T. 
Kyle  until  he  was  married  and  ready  to  move  upon  said 
described  tract  of  land,  he,  the  said  George  T.  Kyle,  would 
convey  to  him  in  fee  simple  the  said  above-described  land ; 
that,  relying  upon  said  promise,  this  plaintiff  continued  to 
live  with  his  father  and  assist  upon  his  farm  and  in  his  busi- 
ness until  the  year  1863,  the  plaintiff  having  married  in  the 
year  1861,  and  being  then  twenty-five  years  of  age,  when, 
under  the  said  promise  of  conveyance,  and  under  a  new 
promise  at  the  time  made,  that  he,  the  said  George  T.  Kyle, 
considered  said  land  to  be  the  property  of  plaintiff  and 
would  convey  the  fee  simple  title  to  hira,  with  said  George 
T.  Kyle's  knowledge,  approbation  and  consent,  this  plaintiff 
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entered  and  took  possession  of  said  land,  and,  acting  npon 
the  faith  of  said  promise,  he  continued  to  occupy  the  same 
ever  since,  and  now  occupies  the  same;  and  during  this 
period,  relying  upon  said  promises  as  aforesaid,  he  has  made 
many  lasting  and  valuable  improvements  on  said  land,  such 
as  erecting  a  dwelling  and  necessary  out-buildings,  {planting 
orchards,  ditching  and  clearing  and  fencing  said  land,  aad, 
in  addition  thereto,  this  plaintiff  has  spent  large  sums  of 
money  in  otherwise  improving  said  land.  But  plaintiff . 
avers  that  said  George  T.  Kyle  died  without  making  the 
said  deed  of  conveyance,  and  without  providing  in  any  way 
for  the  settling  of  the  title  for  said  land  in  this  plaintiff. 
Wherefore,  etc. 

The  third  paragraph  is  not  materially  different  from  the 
first,  except  that  it  alleges  that  the  consideration  to  be  paid 
by  the  plaintiff  for  the  land,  and  which  he  alleges  he  did  pay, 
was  two  thousand  dollars. 

The  fourth  }>aragraph  alleges,  that  the  deceased  was 
indebted  to  the  plaintiff,  in  the  sum  of  three  thousand  dollars, 
for  work  and  labor,  and,  in  consideration  thereof,  agreed  to 
convey  the  land.  In  other  respects  this  paragraph  is  sub- 
stantially like  the  first. 

A  demurrer  filed  by  the  widow  to  each  paragraph  of  the 
complaint  was  sustained,  and  no  one  is  making  any  complaint 
as  to  this  ruling. 

The  answer  was  in  two  paragraphs.  The  first  paragraph 
was  a  general  denial.  The  second  was  struck  out  because  it 
amounted  to  a  general  denial  merely. 

There  was  a  trial  by  a  jury,  and  a  verdict  for  the  plaintiff. 
A  motion  by  the  defendants  for  a  new  trial  was  overruled, 
and  there  was  judgment  for  the  plaintiff  for  the  specific  per- 
formance of  the  contract. 

Counsel  for  appellants  urge  that  the  contract  set  forth  in 
the  first  paragraph  of  the  complaint  is  too  uncertain'to  author- 
ize a  specific  performance,  because  the  contract  was,  that  the 
plaintiff  would  remain  with  his  fiither  only  until  he  was  mar- 
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lied,  and  not  for  any  definite  time,  or  to  do  any  specific 
work. 

We  ?ire  not  of  this  opinion.  We  think  such  an  agreement 
is  valid,  and  that  when  it  has  been  performed  on  the  part  of 
the  purchaser,  and  so  far  performed  on  the  other  side  as  to 
take  the  case  out  of  the  operation  of  the  statute  of  frauds,  a 
performance  of  it  may  be  specifically  adjudged. 

Again,  it  is  argued  that  the  plaintiff*  was  a  minor,  and  that 
as  the  contract  was  not  binding  on  the  son,  neither  was  it 
obligatory  on  the  father.  There  is  nothing  in  this  objection. 
It  is  well  settled  that  in  contracts  between  an  adult  and  an 
infant,  the  former  may  be  bound  by  the  contract,  although 
the  latter  is  not. 

Again,  it  is  claimed  that  the  contract  was  without  consid- 
eration, for  the  redson  that  the  plaintiff^  was  under  the  age  of 
twenty-one  years,  and  the  deceased  was  therefore  entitled  to 
his  services  without  making  any  compensation  therefor.  Con- 
ceding that  the  father  was  entitled  to  the  services  of  the 
plaintiff*  while  he  was  a  minor,  still  the  &ther  might  relin- 
quish such  right,  and  bind  himself  to  pay  a  compensa- 
tion for  the  services.  And  besides  this,  the  plaintiff*  agreed 
to  labor  for  his  father  until  he  was  married,  although  that 
might  be  after  he  became  of  full  age. 

No  particular  objection  is  urged  against  the  third  and 
fourth  paragraphs  of  the  complaint,  and  we  do  not  perceive 
any. 

On  the  trial  of  the  cause,  James  T.  Kyle,  one  of  the 
defendants,  was  called  by  the  plaintiff^  as  a  witness  and  exam- 
ined as  to  the  contract  between  the  plaintiff  and  the  deceased. 
It  is  urged  that  this  was  an  error.  We  are  referred  to  the 
statute,  3  Ind.  Stat.  561,  second  proviso,  which  reads  as  fol- 
lows : 

^*  That  in  all  suits  by  or  against  heirs,  founded  on  a  con- 
tract with  or  demand  against  the  ancestor,  the  object  of 
which  is  to  obtain  title  to  or  possession  of  land  or  other 
property  of  such  ancestor,  or  to  reach  or  affect  the  same  in 
Vol.  LI.— 29 
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any  way,  neither  party  -shall  be  allowed  to  testify  as  a  wit- 
ness as  to  any  matter  which  occurred  prior  to  the  death  of 
such  ancestor,  unless  required  by  the  opposite  party  or  bv 
the  court  trying  the  cause,"  etc. 

The  witness  began  his  testimony,  and  after  he  had  come 
to  speak  of  the  conversation  between  the  plaintiff  and  tbe 
deceased  with  reference  to  the  alleged  contract,  objection  was 
made  by  the  defendants  on  the  ground  that  the  plaintiff  was, 
at  the  time  of  the  contract,  under  age.  We  think  this  objec- 
tion was  properly  overruled  for  the  reason  already  stated. 
After  the  witness  had  ftilly  testified  on  the  direct  examination, 
and  was  being  cross-examined,  he  stated,  in  answer  to  ques- 
tions, that  he  had  a  similar  suit  pending  in  the  same  court, 
and  that  he  supposed  that  if  the  plaintiff  gained  this  case 
the  witness  would  gain  his.  The  defendants  then  objected 
to  the  competency  of  the  witness,  for  the  reason  that  he  had 
testified  that  he  was '  interested,  had  been  a  party  to  this 
suit,  and  had  suffered  a  default  to  be  taken  against  him. 

It  appears  to  us  that  this  objection  was  made  too  late. 
The  witness  had  fully  testified  in  chief,  without  any  objec- 
tion, on  this  ground,  as  to  his  competency.  We  do  not  say 
that  the  question  might  not  have  been  properly  made  and 
reserved  by  a  motion,  at  that  stage,  to  strike  out  the  evi- 
dence given.  But  if  the  court  had  sustained  the  objection 
made,  the  evidence  of  the  witness  already  given  would  still 
have  been  before  the  jury.  We  do  not  decide,  in  what  we 
have  said,  that  the  witness  was  incompetent.  He  was  called 
by  th^  adverse  party,  and,  prima  JadUj  was  adverse,  not  in 
position  in  the  record  only,  but  also  in  interest,  for  if  this 
action  had  been  defeated  he  would  have  had  an  interest  with 
the  other  heirs  of  the  deceased  in  the  land  in  controversy.  * 
The  bill  of  exceptions  shows  only  what  we  have  already  stated 
as  to  how  his  action  would  be  affected  by  the  result  of  this 
one.  The  mere  supposition  of  the  witness,  that  if  the  plain- 
tiff gained  this  case  he  would  gain  his,  seems  to  us  too 
uncertain  a  statement  on  which  to  exclude  the  witness,  if 
there  was  no  other  reason.     If  the  witness  had  an  interest,  as 
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contended  by  appellants,  in  the  result  of  this  suit,  prompting 
him  to  testify  favorably  to  the  plaintiff,  which,  as  we  have 
said,  does  not  clearly  appear,  he  also  had  an  interest  which 
might  move  him  to  testify  the  other  way,  as  we  have  already 
stated.  How  these  conflicting  interests  affected  his  testi- 
mony, was  a  question  for  the  jury.  We  do  not  think  there 
was  any  error  in  allowing  him  to  testify. 

The  question  as  to  the  sufficiency  of  the  evidence  is  urged 
upon  us.  We  do  not  regard  the  case  as  a  very  satisfactory 
one,  and  yet  it  is  one  which  presents  itself  in  such  shape  that 
we  cannot  disturb  the  judgment  without  invading  the  prov- 
ince of  the  jury. 

Counsel  say  that  to  allow  the  plaintiff  to  recover  the  title 
to  this  land  will  give  him  more  than  an  equal  share  of  the 
whole  estate  of  the  deceased,  and  that  not  by  way  of  advance- 
ment, and  would  enable  him  to  share  with  the  other  heirs  in 
the  residue  of  the  estate.  This  is  no  reason  why  the  plain- 
tiff shall  not  have  the  land,  if,  as  the  jury  found,  he  pur- 
chased and  paid  for  it. 

The  judgment  below  is  affirmed,  with  costs. 


Carver  v.  Compton  et  al. 

Nsw  TsLiAl^^Appluatum  afUr  Term, — Parties, — In  an  application  for  a  new 
trial,  made  after  the  term  at  which  the  verdict  was  rendered,  all  persons 
should  be  parties  that  were  parties  to  the  original  action. 

Same. — Complaint, — Newly- Discovered  Evidmce, — A  complaint  for  a  new 
trial,  filed  after  the  term  at  which  the  verdict  was  rendered,  on  account 
of  newly-discovered  evidence,  which  does  not  state  what  were  the  issues 
on  the  original  trial,  or  set  forth  the  evidence  given  on  such  former  trial, 
or  show  that  the  new  evidence  was  not  known  at  the  former  trial,  or 
might  not  then,  with  proper  diligence,  have  been  known,  is  bad  on 
demurrer. 

From  the  Grant  Circuit  Court. 
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J,  Brownlee,  A.  Steele  and  R.  T.  St.  John,  for  appellant. 

G,  T.  B.  Carry  for  appellees. 

Pettit,  J.  —  It  is  difficult  to  understand  the  record  and 
brief  of  the  appellant  in  this  case ;  but  we  learn  from  the 
record,  that  at  some  former  term  of  the  court  (whether  one 
or  more  years  before  the  complaint  for  a  new  trial  in  this 
case  was  filed,  is  not  shown),  the  appellee  Compton  recov- 
ered a  judgment  in  the  same  court  against  the  appellant, 
William  Carver,  Robert  D.  Traster  and  Andrew  Gimmel; 
that  the  appellant.  Carver,  one  of  the  defendants  in  the  orig- 
inal suit,  at  some  time  after  the  term  at  which  the  judgment 
was  rendered  (but  how  long  after  is  not  shown),  filed  a  peti- 
tion for  a  new  trial  in  the  original  case,  making  Compton, 
the  plaintiff  in  the  original  suit,  and  Traster,  one  of  his 
co-defendants  in  the  original  suit,  defendants  to  it,  under 
section  356,  2  G.&  H.  215. 

There  was  a  demurrer  filed  to  the  complaint  for  a  new 
trial : 

1.  For  want  of  sufficient  facts. 

2.  For  want  of  parties,  because  Traster  and  Gimmel  were 
not  made  parties. 

This  demurrer  was  sustained,  and  we  hold  properly.  It 
has  not  the  proper  parties  to  it;  it  does  not  set  out  the  issaes 
in  the  former  or  original  trial,  or  the  evidence  given 
thereon.  The  application  for  a  new  trial  was  solely  on 
account  of  newly-discovered  evidence ;  but  it  does  not  show 
what  the  evidence  on  the  former  trial  was,  or  that  the  new 
evidence  was  not,  or  might  not  have  been,  kno^n  and  used 
on  the  former  trial  by  proper  inquiry  and  exertion;  nor  does 
the  petition  or  application  for  a  new  trial  show  what  the 
Issues  were  on  the  former  trial. 

These  points  have  been  so  oft;en  ruled  upon  in  this  coorty 
that  we  need  not  cite  the  cases. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 
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138    6aD 

CuiilNAL  Law.  —  Motion  to  Require  Ptoseeuting  Attorney  to  Elect  Between  ^  ^ 

Counts  of  Indictment. — Where,  in  an  indictment  of  more  than-  one  count,  51   453 

the  several  counts  are  evidently  based  on  the  same  alleged  felony  and  ^i 

inserted  to  avoid  the  consequences  of  a  possible  variance,  it  is  not  error 
to  overrule  a  motion  to  require  the  prosecuting  attorney  to  elect  on 
which  count  he  will  try  the  defendant. 

Sams. — Homicide, — Self-Defence. — Instruction. — On  the  trial  of  an  indictment 
for  murder,  it  is  sufficient  to  establish  a  case  of  self-defence,  if  the  defend- 
ant, being  without  fault,  believed,  and  had  reasonable  ground  to  believe, 
from  the  acts  of  the  deceased,  that  his  own  life  was  in  danger,  or  that  he 
was  in  danger  of  great  bodily  harm ;  therefore,  on  the  trial  of  such  an 
indictment,  where  the  evidence  was  such  as  to  entitle  the  defendant  to  a 
correct  instruction  to  the  jury  as  to  the  law  on  this  subject,  it  was  error  to 
charge,  that  "  there  can  be  no  successful  setting  up  of  the  plea  of  self- 
defence  in  a  case  of  homicide,  unless  the  necessity  for  taking  life  is  actual^ 
present  and  urgent ;  in  a  word,  unless  .the  taking  of  his  adversary's  life  is 
the  only  reasonable  resort  of  the  party  who  kills  his  antagonist,  and  he 
is  compelled  to  do  so  in  order  to  save  his  own  life  or  his  person  from 
great  harm  and  severe  calamity ; "  or  to  charge,  that  "  self-defence  can 
only  be  resorted  to  in  a  case  oi  absolute  necessity." 

From  the  Allen  Circuit  Court. 

J.  Q.  Stratton  and  R.  F.  Stratton,  for  appellant. 

C  A.  BusHrky  Attorney  General,  S.  M.  Heneh,  Prose- 
cuting Attorney,  and  W.  G.  Colerick,  for  the  State. 

Downey,  J. — The  appellant  was  indicted  for  the  murder 
of  one  Morgan  Cronkhite.  The  indictment  is  in  four  counts, 
each  charging  murder  in  the  first  degree.  A  motion  by  the 
defendant  to  quash  each  count  of  the  indictment  was  over- 
ruled. A,  motion  to  require  the  prosecutor  to  elect  on  which 
of  the  counts  of  the  indictment  he  would  try  the  defendant, 
was  also  overruled. 

The  defendant,  on  being  arraigned,  pleaded  not  guilty. 
There  was  a  trial  by  jury,  and  a  verdict  of  guilty  against  the 
defendant,  and  that  he  sufier  death.  A  motion  for  a  new 
trial  was  overruled,  and  sentence  was  pronounced  against  the 
defendant. 

The  assignments  of  error  bring  in  question: 
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1.  The  refusal  of  the  court  to  quash  the  indictment. 

2.  Overruling  the  motion  to  require  the  prosecutor  to 
elect  on  which  count  of  the  indictment  he  would  try  the 
defendant. 

3.  Denying  the  defendant  a  new  trial. 

4.  Overruling  the  motion  in  arrest  of  judgment. 

We  agree  that  there  was  no  error  in  overruling  the  motion 
to  quash  the  counts  of  the  indictment. 

There  was  nothing  wrong  in  refusing  to  require  the  prose- 
cuting attorney  to  elect  on  which  count  of  the  indictment  he 
would  put  the  defendant  on  trial.  The  several  counts  were 
evidently  based  on  the  same  alleged  felony,  and  inserted  in 
the  indictment  to  avoid  the  consequeqces  of  a  possible  vari- 
ance between  the  allegations  and  the  proofi.  Under  such 
circumstances,  the -prosecutor  is  not  bound  to  elect  on  which 
count  he  will  try  the  defendant.  Merahon  v.  The  SUUe,  arde, 
p.  14,  and  Griffith  v.  The  State,  36  Ind.  406,  and  cases  cited. 

The  assignment  of  error  relating  to  the  overruling  of  the 
motion  for  a  new  trial  presents  several  questions.  It  was 
alleged  in  the  motion,  that  the  verdict  was  contrary  to  law; 
that  it  was  contrary  to  the  evidence ;  that  the  court  misdi- 
rected the  jury  in  the  instructions  given,  designating  them 
specially ;  that  the  court  erred  in  refusing  the  defendant  the 
right  to  examine  and  challenge  certain  jurors;  and  in  the 
admission  of  certain  evidence  on  the  trial,  which  evidence  is 
particularly  mentioned  in  the  motion. 

We  do  not  deem  it  necessary,  nor,  perhaps,  is  it  advisable 
as  we  view  the  case,  that  we  should  express  any  opinion  as 
to  the  sufficiency  of  the  evidence  to  justify  the  verdict 
returned  by  the  jury. 

We  will  state  the  substance  of  the  evidence  of  the  wife  of 
the  deceased,  who  was  present  at  the  occurrence,  and  whose 
evidence  supports  the  State's  theory  of  the  case,  and  also  the 
evidence  of  the  defendant,  in  substance,  which  presents  the 
theory  of  the  case  insisted  upon  by  the  defendant. 

It  may  be  stated  generally,  that  the  deceased  lived  in  the 
second  or  upper  story  of  a  house  in  Fort  Wayne,  and  that 
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the  defendant  lived  in  the  lower  story  of  the  same  house. 
The  deceased  had  not  lived  with  his  wife  for  some  time  until 
within  a  few  days  before  his  death.  He  came  home  in  the 
evening  of  the  day  he  was  killed,  and  found  his  wife  in  con- 
versation with  the  defendant,  at  the  door  of  his  part  of  the 
house,  which  led  into  the  hall.  He  and  his  wife  went  up- 
stairs. 

Ruth  Cronkhite,  the  widow  of  the  deceased,  states  the  facts 
as  follows : 

**  He,  the  deceased,  then  asked  me  what  I  was  doing  down- 
stairs talking  to  that  nigger.  I  told  him  Wall  wanted  me 
to  write  him  a  letter  and  make  a  dress  for  his  girl.  He  said 
that  was  all  right.  He  said  that  if  Wall  continued  to  sing 
and  pray  to-night  as  he  had  done  until  one  or  two  o^clock,  he 
would  be  tempted  to  go  down-stairs  and  kick  or  put  him  out 
of  the  house,  as  he  was  very  tired  and  sleepy.  Cronkhite 
did  not  say  anything  more  about  the  defendant.  As  soon  as 
Cronkhite  made  the  expression  about  being  tempted  to  put 
Wall  out.  Wall  cam^  up-stairs.  He  had  a  revolver  in  his 
right  hand,  ten  or  eleven  inches  long.  He  was  holding  the 
butt  in  his  hand,  with  the  barrel  behind  him.  He  said, 
'Look  here,  gentleman,  you  accuse  me  wrongfully.  I  do 
not  sing  and  pray  until  one  or  two  o^clock  every  night.' 
Deceased  was  then  sitting  in  a  chair.  He  said,  *  I  wonder 
what  you  call  it?'  and  laughed.  I  then  stepped  to  one  side. 
Cronkhite  then  saw  Wall  have  the  revolver.  He  then  got  up 
and  walked  up  to  Wall,  and  laid  his  hand  on  his  arm,  and 
told  him  to  go  out  of  the  room.  My  husband  did  not  strike 
Wall,  and  made  no  threats  against  him.  He  only  told  him 
to  leave  the  room.  I  think  he  called  Wall  a  niggei,  but  do 
not  remember.  I.  was  alarmed.  I  then  went  to  the  cup- 
board; my  back  was  towards  the  parties.  When  I  turned 
round,  I  saw  my  husband  &lling.  I  then  fainted.  Just 
before  he  fell,  I  heard  a  dead  sound,  like  a  person  striking 
another  over  the  head  a  heavy  blow.  For  a  while  I  can't 
say  what  occurred.  Wall  threw  a  stove-hook,  about  two 
&et  long,  at  Cronkhite,  who  was  then  lying  on  the  floor. 
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Then  Wall  took  a  piece  of  pine  board  and  made  an  effort  to 
strike  my  husband  over  the  head  with  it.  I  requested  him 
not  to  do  so.  He  looked  like  he  would  take  the  blood  of 
both  my  husband  and  myself.  I  do  not  know  where  the 
revolver  was  then.  I  did  not  see  any  knife.  Wall  then 
went  down-stairs.  I  saw  a  great  deal  of  blood  all  over  the 
floor,  on  the  chair  my  husband  sat  on,  and  on  the  window. 
I  saw  two  gashes  on  his  head.  He  had  been  stabbed  twice 
in  his  breast,  and  one  gajsh  down  in  the  lower  part  of  his 
bowels.  His  entrails  were  out  of  one  of  the  gashes.  I  got 
him  up  and  on  a  chair.  He  told  me  to  help  him  to  bed.  I 
took  hold  of  him,  and  he  fell  on  the  floor.  The  Tuesday 
evening  before  this.  Wall  was  up-stairs,  and  sang  hymns  and 
prayed  at  my  husband's  request  My  husband  was  not 
drunk.  He  might  have  had  a  glass  or  two.  I  do  not  know 
whether  Wall  was  drunk  or  not.  My  little  son  was  holding 
my  husband's  entrails  in  with  a  cloth.  Wall  went  for  a  doe- 
tor.  I  heard  a  noise  like  water  running  out  of  a  bottle 
uncorked,  and  then  saw  the  blood  on  the  floor.  I  assisted 
my  husband  to  the  chair  before  I  sent  for  the  doctor.  He 
said,  ^Ma,  please  help  me  up;  I  am  killed.'  He  said  Wall 
had  stabbed  him;  that  he  was  in. great  pain.  He  said  Wall 
had  struck  him  over  the  head  with  the  stove-hook,  and  with 
the  revolver  first." 

The  following  is  the  case  as  stated  by  the  defendant  in  his 
testimony :  "  Mr.  and  Mrs.  Cronkhite  went  upr-stairs,  then  I 
heard  Cronkhite  say  to  her  what  was  she  doing  down  in  that 
d — n  nigger's  room.  She  said  he  wanted  her  to  make  a 
dress  for  his  little  girl ;  and  then  he  said,  'I  will  go  down  and 
kill  that  d — n  nigger.'  She  said,  'Wall  has  done  nothing 
to  you  or  to  me.'  He  said,  'He  is  a  pretty  d — n  nigger^ 
singing  and  praying  all  night.'  He  then  said  he  would  go 
down  and  cut  the  G — d  d — n  nigger's  heart  out  of  him.  I 
then  heard  Cronkhite's  footsteps  as  if  he  was  coming  out  of 
the  door;  then  I  started  up-stairs  to  see  him;  just  before  I 
went  up-stairs  I  was  cutting  meat  with  a  knife  I  used  to 
clean  my  brush ;  I  have  no  recollection  of  what  I  had  in  my 
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hand  when  I  went  upnstairs,  as  I  was  so  excited;  I  met 
Cronkhite  at  the  head  of  the  stairs;  I  said,  *  Gentlemen — * 
I  started  to  say,  *  Gentlemen,  you  have  accused  me  wrong- 
fiiUy;'  Cronkhite  struck  at  me;  I  threw  up  my  right  arm, 
and  the  blow  struck  me  across  the  back  of  the  hand  and 
back  of  my  head ;  he  struck  me  with  a  billet  of  wood ;  while 
I  was  stooping  he  caught  nw^  head  under  his  arm ;  he  then 
struck  me  in  the  iace  several  peels;  I  do  not  know  what  he 
struck  me  with ;  he  then  held  my  head  under  his  arm ;  he 
struck  me  in  the  breast;  I  do  not  know  what  I  did  with  the 
knife  if  I  hang;  I  then  tried  to  get  away  from  him;  this 
was  in  the  hall  or  landing;  I  do  not  know  when  I  went  into 
the  kitchen;  then  I  first  recollect  I  pressed  him  from  me; 
then  I  struck  him  after  Cronkhite  struck  me ;  I  struck  him 
with  all  my  might  and  knocked  him  clear,  and  his  head 
struck  the  window ;  I  then  left ;  my  vest  was  torn  ofl'  me ;  at 
request  of  Mrs.  Cronkhite  I  went  for  the  doctor;  owned 
a  revolver,  but  did  not  take  it  up-stairs  with  me,  had  not. 
seen  it  for  several  weeks ;  I  do  not  know  where  the  knife 
was  when  I  went  up-stairs,  nor  wh^re  I  left  it  when  I  came 
down  stairs ;  I  sang  and  prayed  in  the  morning  only ;  I  had 
left  my  wife ;  she  was  my  second  wife,  and  I  had  changed 
my  name,"  etc. ;  "  I  did  not  strike  Cronkhite  wjth  the  poker, 
knife  or  pistol ;  I  don't  recollect  stabbing  him  when  down.'' 

The  court  instructed  the  jury  at  great  and  unnecessary 
length;  and,  among  the  instructions,  the  following  was 
given,  and  to  it  there  was  an  exception : 

"  16.  If  you  find  from  the  evidence  that  the  accused 
refused  to  leave  the  room  of  the  deceased  when  requested, 
and  in  consequence  of  his  refusal  and  threatening  attitude, 
the  deceased  undertook  to  remove  him,  and  a  scuffle  ensued, 
and  the  deceased  used  more  force  to  remove  the  prisoner 
than  the  circumstances  required,  and  that  the  deceased  beat 
the  accused  and  used  much  more  force  and  violence  in 
attempting  to  remove  him  from  the  room  thAi  was  neces- 
sary, and  the  prisoner  acted  on  the  defensive ;  yet  the  law 
regards  human  life  as  the  most  sacred  of  all  interests  com-* 
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mitted  to  its  care  and  protection ;  and  there  can  be  no  suc- 
cessful setting  up  of  the  plea  of  self-defence  in  a  case  of  hom- 
icide, unless  the  necessity  of  taking  life  is  actual,  present  and 
urgent;  in  a  word,  unless  the  taking  of  his  adversary's  life 
is  the  only  reasonable  resort  of  the  party  who  kills  his  antag- 
onist, and  he  is  compelled  to  do  so  in  order  to  save  his  own 
life  or  his  person  from  great  harm  and  severe  calamity.  Nor 
can  the  accused  often  get  the  benefit  of  the  plea  of  self-defence, 
if  he  sought  the  deceased  with  a  view  to  provoke  a  diflBculty 
or  to  bring  on  a  quarrel ;  especially  is  this  the  case  where 
death  is  caused  by  a  sharp  cutting  instrument  or  a  lethal 
weapon." 

We  are  of  the  opinion  that  this  instruction  does  not  state 
the  law  of  self-defence  correctly.  It  is  enough,  to  make  out  a 
cajse  of  self-defence,  if  the  defendant,  being  without  feult, 
believes,  and  has  reasonable  ground  to  believe,  from  the  acts 
of  the  deceased,  that  his  life  is  in  dai^ger,  or  that  he  is  in  dan- 
ger of  great  bodily  harm.  Kingen  v.  The  Stote^  45  Ind. 
618.     But  in  the  charge  given  the  court  said: 

"There  can  be  no  sucoe&sful  setting  up  of  the  plea  of  self- 
defencQ  in  a  case  of  homicide,  unless  the  necessity  of  taking 
life  is  actual,  present  and  urgent;  in  a  word,  unless  the 
taking  of  his  adversary's  life  is  the  only  reasonable  resort  of 
the  party  who  kills  his  antagonist,  and  he  is  compelled  to  do 
so  in  order  to  save  his  own  life  or  his  person  ifrom  great 
harm  and  severe  calamity.'' 

The  difference  between  danger  which  a  party  has  reason- 
able ground  to  fear,  and  does  fear,  and  that  which  is  actual, 
present  and  urgent,  is  quite  perceptible.  It  is  not  for  us  to 
say  whether  a  case  of  self-defence  is  disclosed  by  the  evi- 
dence in  this  case  or  not.  There  was  evidence  which 
entitled  the  defendant  to  a  correct  statement  of  the  law  on 
the  subject. 

The  court  also  gave  the  following  instruction  to  the  jury, 
to  which  these  was  an  exception : 

"  18.  If  from  the  evidence  you  find  that,  after  the  accused 
ascended  the  stairs,  the  rencounter  commenced  at  the  door  of 


NOVEMBER  TERM,  1875.  469 

Wall  V.  The  State. 

the  room  occupied  by  the  deceased,  and  before  the  accused 
entered  it,  and  that  in  &ct  it  was  the  deceased,  and  not  the 
accused,  who  began  the  attack,  still  the  law  will  not  excuse  the 
latter  in  using  an  unlawful  weapon  upon  the  deceased  in  his 
own  house.  Self-defence  can  only  be  resorted  to  in  a  case  of 
absolute  necessity.  The  right  of  the  accused  to  defend  his 
person  did  not  arise  until  he  had  at  least  attempted  to  avoid 
the  necessity  of  such  self-defence.  But  if  you  find  from  the 
evidence  that  the  accused,  at  the  time  of  the  killing,  actually 
did  believe,  and  had  reasonable  ground  to  believe,  that  the 
deceased  was  going  to  or  was  likely  to  kill  him,  or  to  do  him 
some  great  hpdily  harm,  and  if  the  deceased  commenced  the 
attack,  and  the  accused  only  acted  on  the  defensive,  and  really 
did  believe  it  was  necessary  to  take  the  life  of  his  antagonist 
to  save  his  own,  then  you  should  acquit  him  of  murder;  but 
may  find  him  guilty  of  manslaughter,  should  the  evidence 
make  it  plain  that  it  is  a  case  coming  within  the  law  of  man- 
slaughter as  already  stated  by  the  court.  But  in  this  connec- 
tion you  must  bear  constantly  in  mind  that  the  right  of 
attack  for  the  purpose  of  self-defence  does  not  and  cannot 
arise  until  the  slayer  has  done  everything  reasonably  in  his 
power  to  avoid  its  necessity ;  that  is  to  say,  there  must  be 
no  other  possible,  or  at  least  reasonable  and  probable,  means 
of  escaping  such  necessity,  and  the  necessity  must  be  actual 
and  great,  and  must  arise  from  imminent  peril  of  death  or 
some  great  bodily  harm." 

We  think  this  charge  should  not  have  been  given.  It  is 
probably  liable  to  the  same  objection  as  the  preceding.  The 
court  said,  "  Self-defence  can  only  be  resorted  to  in  a  case 
of  absolute  necessity."  Do  not  the  words  "absolute  neces- 
sity," and  the  latter  part  of  the  charge,  exclude  the  idea  that 
the  defendant  might  defend  himself,  when,  in  the  language 
of  Bishop,  without  fiiult,  he  reasonably  apprehends  death  or 
great  bodily  harm  to  himself? 

But  this  charge  is  liable  to  another  objection.  The  court 
said  in  it : 

"But  if  you  find  from  the  evidence  that  the  accused,  at  the 


460  SUPREME  COURT  OF  INDIANA, 

Wall ».  The  State. 

time  of  the  killings  actually  did  believe,  and  had  reasonable 
ground  to  believe,  that  the  deceased  was  going  to  or  was 
likely  to  kill  him,  or  to  do  him  some  great  bodily  harm^ 
and  if  the  deceased  commenced  the  attack,  and  the  accused 
only  acted  on  the  defensive,  and  really  did  believe  it  was 
necessary  to  take  the  life  of  his  antagonist  to  save  his  own, 
then  you  should  acquit  him  of  murder,  but  may  find  him 
guilty  of  manslaughter,  should  the  evidence  make  it  plain 
that  it  is  a  case  coming  within  the  law  of  manslaughter  as 
already  stated  by  the  court/' 

It  is  not  easily  seen  why,  if  a  case  of  self-defence  is  made 
out  as  to  murder,  it  is  not  also  as  to  manslaughter.  As  the 
case  did  not  result  in  a  verdict  for  manslaughter,  this  objec- 
tion to  the  instructiou  might  not,  in  the  absence  of  any 
other  error,  require  us  to  reverse  the  judgment. 

Other  instructions  are  complained  of,  but  after  an  exami- 
nation of  them  we  have  failed  to  find  any  material  objection 
to  them.  We  do  not  deem  it  necessary  to  set  them  out  in 
this  opinion. 

There  are  other  reasons  for  a  new  trial  which  were  urged 
below,  and  are  again  presented  here,  but  we  do  not  deem  it 
necessary  to  examine  them. 

There  was  no  ground,  that  we  can  discover,  for  the  motion 
in  arrest  of  the  judgment. 

The  judgment  is  reversed,  with  •costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

BiDDLE,  C.  J.,  concurs  with  the  conclusion  of  the  court, 
but  holding  that  other  errors  intervene  in  the  record, 
delivers  the  following  opinion : 

Joseph  Wall  stands  indicted,  tried,  convicted,  and  under 
sentence  of  death  for  the  crime  of  murder  in  the  first  degree. 
He  appeals  to  this  court,  and  alleges  the  following  errors  of 
record : 

1.  That  the  court  erred  in  overruling  the  appellant's 
motion  to  quash  each  count  of  the  indictment. 

2.  In  overruling  the  appellant's  motion  to  require  the 
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prosecuting  attorney  to  elect  upon  which  count  of  the  indict- 
ment he  would  try  the  appellant. 

3.  In  overruling  the  appellant's  motion  for  a  new  trial. 

4.  In  overruling  the  appellant's  motion  in  arrest  of  judg- 
ment. 

Other  errors  are  assigned,  but  they  all  fall  within  the  third 
assignment,  as  above  stated. 

It  is  alleged  against  the  indictment,  that  it  does  not  suffi- 
ciently specify  the  title  of  the  action.  The  record  shows  the 
case  to  be  entitled,  "  The  State  of  Indiana  v.  Joseph  Wall. — 
Murder."  This  is  sufficient.  Wall  v.  The  State,  23  Ind. 
150;  Bailey  v.  Ihe  Stale,  39  Ind.  438;  WUley  v.  The  State, 
46  Ind.  363. 

The  indictment  contains  four  counts.  The  name  of  the 
deceased,  in  the  first  count,  is  alleged  to  be  Morgan  Cronh- 
hite;  in  the  second,  Morgan  Oronk,  alias  Morgan  Cronk- 
heiij'  in  the  third,  Morgan  Oronkhite,  alias  Morgan  Cronk. 

There  is  no  error  in  this.  The  person  injured  may  be 
described  by  name,  by  one  name  with  an  alias,  or  as  a  per- 
son whose  name  is  unknown.  1  Whart.  Crim.  Law,  fiec.  250- 
260;  The  StaU  v.  Gardiner,  Wright  (Ohio),  392;  O'Brien 
v.  The  People,  48  Barb.  274 ;  Kriel  v.  Commonwealth,  5  Bush 
<Ky.),  362. 

The  fourth  count  is  substantially  the  same  as  the  first,  only 
varying  slightly  in  the  means  of  killing.  The  indictment 
is  good. 

As  to  the  second  assignment,  I  think  the  court  commit- 
ted no  error  in  refusing  to  compel  the  prosecuting  attorney 
to  elect  upon  which  count  he  would  proceed  to  trial.  It  is 
apparent  on  the  face  of  the  indictment,  that  the  felonies 
charged  in  the  separate  counts  are  substantially  the  same. 
McGregor  v.  The  State,  16  Ind.  9;  Mershon  v.  The  StaU, 
ante,  p.  14;  Griffith  v.  The  StaU,  36  Ind.  406. 

The  third  alleged  error  raises  several  points : 

1 .  The  appellant  challenged  Henry  Hackmyer,  as  a  juror, 
for  cause.  Hackmyer,  having  been  put  upon  his  oath,  was 
questioned  as  to  his  competency,  and  answered  as  follows : 
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"  I  think  that  the  grand  jury^s  having  indicted  the  defend- 
ant is  some  evidence  that  the  defendant  is  guilty.  I  sup- 
pose that  he  is  guilty,  or  the  grand  jury  would  not  have 
indicted  him.  The  grand  jury's  returning  the  indictment 
makes  me  think  he  is  guilty/' 

The  juror  then,  further,  in  reply  to  questions  propounded 
to  him  by  the  State's  attorney,  said  that  he  did  not  understand, 
in  making  his  replies  to  the  defendant's  counsel,  what  was 
meant  by  the  word  "indictment;"  that  he  had  always  before 
heard  it  called  "  a  bill. "  He  said  he  was  a  German,  and 
was  not  much  acquainted  with  courts,  and  supposed  the  ease 
had  been  tried  in  July  last,  when  the  man  was  killed;  but 
now  that  he  understood  it,  that  a  '*  bill"  only  had  been 
found  against  the  defendant,  and  the  &ct  that  it  was  only  a 
"bill,"  and  that  he  now  understood  what  an  indictment 
meant,  it  would  not  aftect  his  decision  in  the  case;  that  he 
had  not  formed  or  expressed  any  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  nor  did  he  know  anything 
about  the  case ;  that  he  did  not  hear  any  of  the  evidence  at 
the  coroner's  inquest,  nor  at  any  preliminary  examination, 
nor  had  he  read  anything  about  it  in  the  newspapers;  that 
he  had  not  conversed  with  any  of  the  witnesses  in  the  case, 
nor  with  any  one  who  knew  anything  of  the  matter  person- 
ally; that  he  had  no  prejudice  in  favor  of,  nor  ill-will  or 
prejudice  against,  the  defendant;  that  upon  the  law  and  the 
evidence  he  could  give  the  defendant  a  fair  and  impartial 
trial ;  that  any  slight  impression  he  might  have  formed  would 
not  influence  his  verdict. 

The  court  overruled  the  challenge,  and  I  think  properly. 
The  evidence,  taken  together,  does  not  show  a  cause  of  chal- 
lenge against  the  juror.  Bradford  v.  The  Staie,  15  Ind.  347; 
Guck  V.  The  State,  40  Ind.  263;  Rice  v.  The  State,  7  Ind. 
332. 

Other  challenges  for  cause  were  made  to  jurors,  and  cor- 
rectly overruled,  upon  the  principle  above  laid  down  and 
the  authorities  cited,  and  therefore  need  not  be  separately 
noticed. 
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2.  Rath  Cronkhite  was  called  by  the  State  as  a  witness, 
and,  over  the  objectioD  of  the  appellant,  was  allowed  to  tes- 
tify upon  the  trial  as  follows : 

"  I  assisted  him"  (the  deceased)  "  to  the  chair,  before  I  sent 
for  the  doctor.  He  said,  'Ma,  please  help  me  up;  I  am 
killed/  He  said  that  Wall  had  stabbed  him ;  that  he  was  in 
great  pain ;  that  he  did  not  know  as  to  the  number  of  places 
he  was  stabbed.  *  *  *  I  then  assisted  him  to  the  chair. 
Immediately  after  Wall  went  down-stairs,  I  went  to  my  hus- 
band's assistance.  He  made  these  expressions  while  I  was 
assisting  him.  He  said  that  Wall  struck  him  over  the  head 
with  the  revolver,  and  complained  of  suffering  pain,  afl«r  he 
fell  down  on  the  floor  near  the  door.  He  said  that  Wall 
had  struck  him  over  the  head  with  the  stove-hook  also.  He 
said  he  had  struck  him  with  the  revolver  first,  and  had 
thrown  the  stove-hook  at  him,  which  had  struck  him  on  the 
head,  and  glanced  off  and  struck  the  window.  All  this  was 
said  immediately  after  the  aflray,  and  while  I  was  helping 
him  to  the  chair." 

The  objection  taken  to  this  testimony  was,  that  it  was  not 
a  part  of  the  res  gestcB,  nor  was  it  shown  that  the  deceased  "  at 
the  time  was  in  extremis/'  nor  that  the  statement  was  made 
by  the  deceased  under  the  belief  that  he  was  in  extremis. 

The  rule  of  law  as  to  res  gestce  is  clear  and  well  under- 
stood; the  difficulty  lies  in  its  application  to  given  cases; 
and  herein  some  latitude  must  be  given  to  judicial  discretion. 
In  this  case,  the  statement  of  the  deceased  being  so  imme- 
diately connected  with  the  transaction,  and  yielding  some- 
thing to  the  discretion  of  the  judge  who  conducted  the  trial, 
I  cannot  say  that  error  was  committed  in  admitting  the  evi- 
dence to  the  jury.  Greenl.  Ev.,  sec.  108;  HiUw,  The  Com- 
fmnweaUhy  2  Grat.  594;  OrooJcham  v.  The  State,  5  W.  Va. 
510;  Houston  v.  Houston,  4  Ind.  139. 

3.  Objection  was  also  taken  to  the  testimony  of  John 
Palanty,  which  was  as  follows : 

'*When  I  came  back  to  Cronkhite's  house  the  second 
time,  Cronkhite  said  he  would  have  to  die.     He  said  he 
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wanted  me  to  send  a  man  for  the  doctor^  and  wanted  me  to 
oome  back  and  stay  with  him.  Cronkhite  said  that  Wall 
came  up-stairs  with  a  revolver  in  his  hand^  and  that  he, 
Wall,  said,  ^  Don't  fool  me  around  so  long.'  Cronkhite  told 
me  that  he  put  his  hand  on  WalPs  left  arm,  and  said, '  Yoa 
have  no  business  here.'  Cronkhite  then  said  that  Wall  then 
struck  him  on  the  head  with  the  revolver,  and  knocked  him 
down.  He  then  said  that  when  he"  (Cronkhite)  "  raised  up 
from  the  floor,  Wall  struck  him  another  blow  on  the  head 
with  the  poker,  and  knocked  him  senseless,  and  that  he  did 
not  know  what  passed  after  he  received  this  blow.  Cronk- 
hite told  me  that  Wall  had  cut  him  three  or  four  times  with 
a  knife,  but  he  did  not  know  where  Wall  had  taken  the  knife 
from.  Cronkhite  asked  me  if  I  understood  what  he"  (Cronk- 
hite) ''  had  said  to  me.  I  told  him  I  did.  Cronkhite  said, 
'  Perhaps  I  will  be  dead  before  the  doctor  comes,'  and  for  me 
to  tell  the  court  that  Wall  had  killed  him  with  a  revolver, 
knife  and  poker,  and  tell  this  for  him.  He  wanted  me  to 
recollect  these  facts.  Cronkhite  told  me  nearly  twenty  times 
that  he  would  die  before  the  doctor  would  come.  Cronk- 
hite looked  bad  and  felt  bad ;  he  looked  pale,  and  as  if  he 
was  almost  dead,  and  was  very  weak,  and  could  not  turn 
himself.  He  was  then  close  to  the  window ;  his  head  was 
between  the  windows,  and  his  feet  towards  the  sleeping- 
room." 

The  ground  of  the  objection  to  this  testimony  taken  below 
was,  that  it  did  not  fitirly  come  within  the  rule  admitting 
'^  dying  declarations,"  and  the  same  ground  is  urged  here; 
but  I  am  of  a  different  opinion.  It  seems  to  me  clear,  that 
the  deceased,  at  the  time  he  made  the  statement,  was  actually 
in  a  dying  condition,  and  that  he  was  fully  impressed  with 
the  fact,  and  that  the  evidence  is  such  that,  if  the  deceased 
were  alive,  he  could  properly  testify  to  the  same  fiu^ts.  Binns 
V.  The  StaJU,  46  Ind.  311. 

4.  The  first  of  the  instructions  given  by  the  court  to  the 
jury,  which  were  excepted  to  by  the  appellant,  is  a  part  of 
instruction  numbered  6;  which  is  in  tiie  following  words: 
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"  Nor  is  it  my  intentiqp  by  the  words  *  reasonable  doubt  ^ 
to  declare  that  a  bare  possibility  of  innocence  will  acquit, 
because  that  may  be  true  in  nearly  all  cases.  What  I  wish 
to  be  understood  as  saying  is  this:  where  a  circumstance  is 
of  a  doubtiiil  character,  or  doubtful  in  its  bearings,  you  are 
to  give  the  accused  the  benefit  of  the  doubt.  If,  however, 
all  the  facts  established  necessarily  lead  the  mind  to  the  con- 
clusion that  he  is  guilty,  though  there  be  a  bare  possibility 
that  he  is  innocent,  you  should  find  him  guilty.'' 

Many  learned  judges  have  endeavored  to  define  a  ^'reason- 
able doubt,''  but  perhaps  it  is  not  susceptible  of  a  clearer 
definition  than  that  expressed  in  the  plain  words  ''reason- 
able doubt;"  for  it  is  a  doubt  which  is  cognizable  by  the 
reason,  and  dwells  in  the  understanding,  as  distinguished 
from  a  doubt  which  is  raised  by  fear,  hope,  love,  hatred, 
fiincy,  feeling,  prejudice,  interest,  or  some  of  the  motives 
which  sway  our  nature,  and  which  flits  through  the  emotions 
instead  of  resting  in  the  mind.  While  the  requisite  strength 
of  evidence  should  be  required  in  every  criminal  prosecution 
before  a  conviction  should  follow,  I  do  not  think  that 
a  bare  possibility  of  innocence  amounts  to  a  reasonable 
doubt.  I  cannot  therefore  pronounce  the  instruction  erro- 
neous. FiruUey  v.  The  State,  5  Blackf.  676;  Sumner  v. 
The  State,  5  Blackf.  -579 ;  Bradley  v.  The  StaU,  31  Ind.  492 ; 

6.  The  appellant  excepted  to  the  following  portion  of 
instruction  No.  10 : 

"  Where  onfe  person  kills  another,  it  is  to  be  presumed 
that  the  killing  was  purposely  done,  if  the  circumstances  of 
the  homicide  do  not,  of  themselves,  show  it  was  not  intended, 
but  accidental.  Whenever  the  fatal  act  is  committed  delib- 
erately, or  purposely  and  wilfully,  without  adequate  provo- 
cation, the  law  raises  the  further  presumption  that  the  slayer 
was  actuated  by  malice.  But  this  presumption  against  the 
accused,  arising  from  the  fact  of  killing,  will  only  hold  him 
guilty  of  murder  in  the  second  degree;  and  if  the  State 
intends  to  bring  the  case  within  the  rule  that  establishes 
Vol.  LI.— 30 
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murder  in  the  first  degree,  the  burthen  of  proof  is  on  the 
prosecution  to  show  you  by  clear,  unequivocal  and  distinct 
proof;  that  it  was  a  considered^  deliberate  and  pi^emeditated 
act." 

This  part  of  the  instruction  is  incorrect,  and  there  is  noth- 
ing in  the  other  parts  of  the  instruction  to  qualify  or  correct 
it.  Its  plain  meaning  is,  that  if  the  killing  was  done  delib- 
erately, or  purposely  and  wilfully,  it  amounts  to  mur- 
der in  the  second  degree.  This  is  not  the  law.  A  killing 
may  be  deliberately  done,  and  be  excusable  or  justifiable;  it 
may  be  done,  purposely  and  wilfully,  and  amount  to  no 
more  than  manslaughter  at  most.  Malice  is  an  indispensa- 
ble ingredient  in  the  killing,  to  constitute  murder  either  in 
the  first  or  second  degree.  The  intentional  words  in  the 
definition  of  murder  in  the  second  degree  are  purposely  and 
maliciously;  and  the  crime  cannot  be  committed  without 
both  purpose  and  malice  concur  with  the  act.  The  word 
wilfully  is  not  the  equivalent  of  the  word  malieioudy;  and  a 
wilful  killing  does  not  necessarily  imply  a  malicious  killing. 
MUler  V.  The  State,  37  Ind.  432;  Kirigem,  v.  The  State,  45 
Ind.  518;  Field  v.  The  State,  50  Ind.  15. 

6.  The  thirteenth  instruction,  after  properly  defining  man- 
slaughter, adds  the  following : 

"  If  the  killing  is  voluntarily  or  purposely  done,  it  must 
be  under  such  circumstances  as  to. preclude  the  inference  of 
malice,  the  mind  being  so  heated  by  the  raging  of  anger, 
and  this  passion  finding  such  hasty  expression  in  act,  as  to 
negative  any  presumption  of  malice." 

This  instruction  was  excepted  to  by  the  appellant,  and 
it  is  erroneous  for  the  reasons  given  in  considering  instruc- 
tion 10.  It  means  plainly  that  if  the  killing  be  either  vol- 
untarily or  purposely  done,  malice  is  implied,  unless  it  "be 
under  such  circumstances  as  to  preclude  the  inference." 
See  authorities  supra.  Exception  was  taken  to  instruction 
14,  which  reads  as  follows: 

"If  you  find,  from  the  evidence  in  the  case,  that  Cronk- 
hite,  the  deceased,  and  his  wife  and  the  prisoner  occupied 
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different  parts  of  the  same  dwelling,  and  that  the  prisoner, 
in  consequence  of  some  unfriendly  and  insulting  remarks, 
or,  as  stated  by  him,  some  threatening  words,  made  by  the 
deceased  and  overheard  by  the  prisoner,  left  his  own  part 
of  the  house  and  ascended  the  stairs  and  came  into  the  part 
occupied  by  the  deceased  and  his  family,  armed  with  a  pistol, 
knife  or  other  deadly  weapon,  and  some  controversy  arose 
between  them,  that  the  deceased  thereupon  requested  the 
prisoner  to  leave  the  room  and  go  to  the  prisoner's  own  part 
of  the  premises,  telling  him  at  the  same  time  Hhat  he  had 
no  business  where  he  then  was,'  and  that  the  prisoner  refused 
to  go  when  so  requested,  the  deceased  then  had  the  right  to 
put  him  out  of  the  room,  using  no  more  force  than  was 
necessary  to  effect  the  object.  And  if  you  fiirther  believe, 
from  the  evidence,  that  the  deceased  then  went  to  the  prisoner 
and  placed  his  hand  on  him  and  told  him  he  must  leave, 
and  if  you  also  believe  that  the  prisoner,  by  his  own  conduct, 
had  made  this  act  necessary  and  proper  on  the  part  of  the 
deceased,  and  that  while  the  deceased  was  doing  a  lawful 
act  in  a  lawful  way,  that  is  to  say,  only  removing  the  pris- 
oner from  his  room,  the  prisoner  then  struck  the  deceased 
and  knocked  him  down  and  beat  him  with  a  pistol  or  stove- 
hook,  and  cut  and  wounded  him,  the  deceased,  with  a  knife 
or  some  other  unlawftil  weapon  or  instrument  of  a  similar 
character,  which  beating,  wounding  and  cutting  caused  the 
death  of  Cronkhite  as  charged  in  the  indictment,  you  should 
find  the  prisoner  guilty.'* 

When  the  court  instructed  the  jury  as  above,  that  if  the 
fatcts  stated  in  the  instruction  were  proved,  they  should  find 
the  prisoner  guilty,  the  proper  meaning  of  the  words  would 
be  that  they  should  find  him  guilty  as  he  stands  charged  in 
the  indictment,  unless  the  degree  of  the  crime  of  which  they 
should  find  him  guilty  was  also  stated  at  the  time.  Upon 
this  view  of  the  case,  the  instruction  is  wholly  wrong.  If  all 
the  facts  stated  in  the  instruction  were  proved,  the  crime 
would  not  amount  to  either  degree  of  murder.  The  instruc- 
tion nowhere  uses  the  words  purposely  and  maliciously,  or 
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even  unlawfully,  as  applied  to  the  killing,  without  which  the 
crime  cannot  be  murder;  and,  according  to  the  case  otHUi- 
net'  V.  The  State,  19  Ind.  48,  it  would  not  necessarily  amount 
to  manslaughter ;  for  in  that  case  this  court  held : 

"  It  was  not  right  to  say  to  the  jury,  without  qualification, 
that  if  the  defendant  made  an  unlawful  attack,  or  got  into  a 
fight  with  the  deceased,  upon  a  sudden  heat,  and  slew  him  in 
the  controversy,  he  ^  would  be  guilty  of  manslaughter,  at  any 
rate.'  The  qualification  of  the  charge,  which  we  think 
should  have  been  made,  should  have  been  directed  to  mwt 
the  settled  principle  of  law  above  quoted,  namely,  giving 
the  accused,  under  such  circumstances,  the  benefit  of  his 
retreat,  flight  or  withdrawal  from  the  contest,  if  the  jury 
believe,  from  the  evidence,  that  such  was  the  fact,  although 
he  might  have  been  the  aggressor  in  the  first  instance.'' 

7.  Instruction  16  was  given  by  the  court  in  the  following 
words : 

"  If  you  find  from  the  evidence  that  the  accused  refused 
to  leave  the  room  of  the  deceased  when  requested,  and,  in 
consequence  of  his  refusal  and  threatening  attitude,  the 
deceased  undertook  to  remove  him,  and  a  scuffle  ensued,  and 
the  deceased  used  more  force  to  remove  the  prisoner  than 
the  circumstances  required,  and  that  the  deceased  beat  the 
accused  and  used  much  more  force  and  violence  in  attempt- 
ing to  remove  him  from  the  room  than  was  necessary,  and 
the  prisoner  acted  on  the  defensive;  yet  the  law  regards 
human  life  as  the  most  sacred  of  all  interests  committed  to  its 
care  and  protection;  and  there  can  be  no  successful  setting 
up  of  the  plea  of  self-defence  in  a  case  of  homicide,  unless  the 
necessity  of  taking  life  is  actual,  present  and  urgent;  in  a 
word,  unless  the  taking  of  his  adversary's  life  is  the  only 
reasonable  resort  of  the  party  who  kills  his  antagonist,  and 
he  is  compelled  to  do  so  in  order  to  save  his  own  life  or  his 
'  person  from  great  harm  and  severe  calamity.  Nor  can  the 
accused  often  get  the  benefit  of  the  plea  of  selfrdefence,  if  he 
sought  the  deceased  with  a  view  to  provoke  a  difficulty  or  to 
bring  on  a  quarrel ;  especially  is  this  the  case  where  death  is 
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caused  by  a  sharp,  cutting  instrument  or  a  lethal  weapon." 
Exceptions  were  also  reserved  to  this  instruction.  It 
is  objectionable  for  the  same  reasons  given  in  the  case 
of  Hittner  v.  The  State,  supra,  and  should  not  have  been 
given.  It  virtually  denies  the  right  of  self-defence  to  a  pris- 
oner who  was  the  first  aggressor,  and  cuts  off  all  motive  to 
withdraw  from  the  contest,  and  thereby  return  to  the  pro- 
tection of  the  law. 

8.  The  seventeenth  instruction  was  given  as  follows,  and 
was  also  excepted  to  by  the  appellant : 

"A  person  who  intrudes  wrongfully  into  the  house  of 
another  puts  himself  in  the  wrong  by  refusing  to  go  out  of  it 
when  requested  to  do  so,  and  he  is  bound  to  submit  to  as 
much  force  from  the  owner  or  occupier  of  the  house  as  is 
necessary  to  put  him  out;  and  if,  while  sUch  necessary  and 
reasonable  force  is  being  applied  to  him,  he  resist  and  kill 
the  owner  or  occupier  with  a  deadly  weapon,  it  is  murder, 
and  not  self-defence.  For,  in  such  case,  the  intruder's  right 
of  resistance  would  not  be  called  into  existence  at  all,  unless 
the  owner  or  occupier  used,  or  was  in  the  act  of  using,  or  was 
manifestly  about  using,  more  force  than  was  necessary  to  put 
him  out ;  and  then  he  would  have  the  right  to  resist,  but  only 
to  the  extent,  and  by  the  use  of  means  necessary  and  proper 
to  repel  such  excessive  force  so  used  or  impending." 

This  instruction  would  make  the  killing  murder,  without 
any  regard  to  whether  it  was  done  purposely  and  maMciously 
or  not;  and  it  is  therefore  erroneous.  The  killing  with  a 
deadly  weapon  is  not  necessarily  the  equivalent  of  a  killing 
purposely  and  maliciously,  and  does  not  imply  that  the  kill- 
ing was  mlirder. 

9.  Instruction  18  was  expressed  in  the  following  words, 
and  the  appellant  excepted : 

"  If,  from  the  evidence,  you  find  tliat,  after  the  accused 
a.scended  the  stairs,  the  rencounter  commenced  at  the  door 
of  the  room  occupied  by  the  deceased,  and  before  the 
accused  entered  it,  and  that,  in  fact,  it  was  the  deceased,  and 
not  the  accused,  who  began  the  attack,  still  the  law  will  not 
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excuse  the  latter  in  using  an  unlawful  weapon  upon  the 
deceased  in  his  own  house.  Self-defence  can  only  be  resorted 
to  in  a  case  of  absolute  necessity.  The  right  of  the  accused  to 
defend  his  person  did  not  arise  until  ho  had  at  least  attempted 
to  avoid  the  necessity  of  such  self-defence.  But  if  you  find, 
from  the  evidence,  that  the  accused,  at  the  time  of  the  kill- 
ing, actually  did  believe,  and  had  reasonable  ground  to 
believe,  that  the  deceased  was  going  to  or  was  likely  to  kill 
him,  or  to  do  him  some  great  bodily  harm,  and  if  the 
deceased  commenced  the  attack,  and  the  accused  only  acted 
on  the  defensive,  and  really  did  believe  it  was  necessary  to 
take  the  life  of  his  antagonist,  to  save  his  own,  then  you 
should  acquit  him  of  murder,  but  may  find  him  guilty  of 
manslaughter,  should  the  evidence  make  it  plain  that  it  is  a 
case  coming  within  the  law  of  manslaughter,  as  already  stated 
by  the  court.  But,  in  this  connection,  you  must  bear  con- 
stantly in  mind,  that  the  right  of  attack  for  the  purpose  of 
self-defence  does  not  and  cannot  arise  until  the  slayer  hs^ 
done  everything  reasonably  in  his  jwwer  to  avoid  its  neces- 
sity ;  that  is  to  say,  there  must  be  no  other  possible  or,  at 
least,  reasonable  and  probable  means  of  escaping  such  neces- 
sity, and  the  necessity  must  be  actual  and  great,  and  must 
arise  from  imminent  peril  of  death  or  some  great  bodily 
harm." 

This  instruction,  after  stating  a  case  of  self-defence  and 
instructing  the  jury  that  in  such  case  they  should  acquit  the 
prisoner  of  murder,  adds,  that  they  may  find  him  guilty 
of  manslaughter.  This  is  erroneous.  And  the  close  of 
the  instruction  puts  the  right  of  defence  upon  actual  and 
great  necessity  and  imminent  peril  of  death  or  great  bodily 
harm.  The  law  is  otherwise.  Where  the  necessity  is  clearly 
apparent,  and  is  such  as  would  convince  a  reasonable  man 
that  it  actually  existed,  and  he  believed  that  it  did  so  ex\si^ 
it  is  sufficient;  as  when  one  antagonist  angrily  appfoaehe^ 
another  with  a  gun  presented  and  cocked,  in  a  menacing  atti- 
tude, threatening  to  take  his  life,  it  will  justify  the  one 
assaulted  in  instantly  taking  the  life  of  the  assailant,  aithongh 
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it  might  afterwards  turn  out  that  the  gun  was  not  charged, 
and  that  there  was  no  actual  danger.  Greek  v.  The  State,  24 
Ind.  151;  Meredith  v.  Commonwealth,  18  B.  Mon.  49;. 
State  V,  Harris,  1  Jones  (N.  C),  190;  LogtLe  v.  The  Com- 
manwealth,  38  Penn.  St.  265 ;  Maher  v.  The  People,  24  111. 
241 ;  Head  v.  ITie  State,  44  Miss,  731. 

It  is  urged  upon  us,  that  when  the  instructions,  taken 
together,  express  the  law,  the  judgment  will  not  be  reversed, 
though  parts  of  them,  taken  separately,  might  be  erroneous. 
I  am  of  opinion,  in  this  case,  that  the  instructions,  taken 
together,  do  not  state  the  law  correctly.  And  the  most  for- 
cible case  which  the  appellee  cites  to  this  point  {Eggleston  v. 
Castle,  42  Ind.  531)  shows  that  the  court  gave  an  additional 
instruction,  correcting  the  one  apparently  wrong 

It  is  also  held,  in  Kirland  v.  The  State,  43  Ind.  146,  that 
when  instructions  are  inconsistent  with  one  another,  and  are 
calculated  to  confuse  or  mislead  the  jury,  the  judgment 
should  be  reversed.  Besides,  this  court  has  frequently  held, 
in  criminal  cases,  that  an  erroneous  instruction  cannot  be 
corrected  by  another  instruction  which  may  state  the  law 
correctly,  unless  the  erroneous  instruction  is  thereby  with- 
drawn. Kingen  v.  The  Stale,  45  Ind.  518;  Bradley  \,  The 
State,  31  Ind.  492;  Somers  v.  Pumphrey,  24  Ind.  231 ;  Snell 
V.  The  State,  50  Ind.  516;  The  Toledo,  etc.,  R.  W.  Co.  v. 
Shuckman,  50  Ind.  42. 

The  bill  of  exceptions  states, 

"  That  during  the  argument  of  said  cause  to  the  jury,  Wal- 
pole  G.  Colerick,  who  made  the  closing  argument  on  behalf 
of  the  State,  read  to  the  jury  from  a  newspaper,  which  he 
stated  was  only  done  as  a  part  of  his  argument,  certain  por- 
tions of  the  evidence/  purporting  to  be  a  portion  of  the  testi- 
mony of  the  witnesses  who  had  testified  on  the  trial  of  said 
cause,  the  same  not  being  reported  by  a  sworn  reporter 
appointed  by  the  court,  the  court  stating  to  the  jury  that 
they  shotild  take  the  evidence  from  witnesses,  and  not  from 
newspapers,  to  the  reading  of  which  the  said  defendant  at  the 
time  excepted."    But  we  are  not  informed  what  the  evidence 
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was,  which  was  so  read  to  the  jury,  and  therefore  cannot  say 
that  there  was  any  error  in  the  ruling. 

A  motion  in  arrest  of  judgment  was  made  by  the  appel- 
lant, overruled  by  the  court,  and  exception  taken.  No 
ground  for  this  motion  has  been  pointed  out  to  us,  and  we 
can  find  none  coming  within  the  statute.  2  G.  &  H.  424, 
sec.  144. 


The  Logansport  Gas-Light  and  Coke  Co.  v.  Davidson. 

Bill  of  Exceptions.—  Time  of  Filing.  —Where  a  biU  of  exceptions  is  not 
filed  at  the  time  of  the  ruling  to  which  exception  is  taken,  the  party 
excepting  must  obtain,  and  the  court  must  fix,  a  definite  and  reasonable 
time  within  which  to  file  the  bill,  and  the  record  must  show  that  this  has 
been  done,  and  that  the  bill  has  been  filed  within  the  time  limited ;  and 
the  statement  in  the  bill  that  it  is  signed  within  the  time  allowed  does 
not,  alone,  sufficiently  show  that  a  definite  time  was  giren. 

From  the  Cass  Circuit  Court. 

/S.  T.  McConndl  and  M,  Winjield,  for  appellant. 

D.  B,  McConnell  and  J,  C.  Nelson,  for  appellee. 

Downey,  J. — The  appellee  sued  the  appellant,  and 
obtained  judgment.  The  appellant  presents  two  questions 
in  this  court : 

1.  As  to  the  sufficiency  of  the  complaint. 

2.  As  to  the  correctness  of  the  ruling  of  the  circuit  court 
in  refusing  to  grant  the  appellant  a  new  trial. 

The  action  originated  before  a  justice  of  the  peace. 

The  plaintiff  alleges,  in  his  complaint,  that  on  the  loth 
day  of  March,  1872,  he  was  the  tenant  in  possession  of  cer- 
tain real  estate  in  Logansport,  consisting  of  part  of  a  lot,  on 
which  was  a  boarding-house  used  by  him,  with  a  cellar 
under  it,  and  a  well  appurtenant  thereto ;  that  the  defendant, 
being  a  corporation  and  the  owner  of  certain  works  for  the 
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manufiusture  of  gas-light  and  coke^  etc.^  and  then  and  ever 
since  operating  the-same,  etc.,  in  the  vicinity  of  the  plaintiff's 
said  house  and  lot,  constructed  and  put  in  operation  a  large 
tank  for  the  manufacture  of  gas-light  from  naptha  or  some- 
thing similar;  that  the  said  tank  was  so  imperfectly,  care- 
lessly and  negligently  handled  by  the  agents  and  servants  of 
the  company,  that  large  quantities  of  said  material  escaped 
into  the  ground,  and  became  mingled  with  the  water  which 
flowed  into  the  plaintiff's  said  well,  and  injured  the  same  and 
made  it  unfit  for  use,  causing  the  same  to  become  nauseating, 
stinking  and  unhealthy,  and  permeated  the  ground  in  and 
around  the  plaintiff's  said  cellar,  and  by  impregnating  the 
air  of  the  same  with  disgusting  fumes  of  said  material,  ren- 
dered it  unfit  for  use  for  the  purpose  for  which  it  was 
intended,  etc.,  and  causing  the  air  in  and  around  said  plain- 
tiff's boarding-house  to  becoMe  and  be  foul  and  unhealthy, 
so  that  his  boarders  lefl  the  same,  etc.,  and  his  family 
became  and  was  sick,  causing  him  to  pay  one  hundred  dol- 
lars in  doctors'  bills;  that,  by  reason  of  the  same,  he  had  to 
carry  water  from  a  great  distance,  at  an  expense  of  one  hun- 
dred dollars ;  and  that,  by  the  damage  to  the  cellar,  he  was 
compelled  to  store  his  provisions  elsewhere,  at  an  expense  of 
one  hundred  dollars,  all  of  which  was  caused  by  the  said 
careless,  negligent,  unskilful  and  unlawful  acts  of  the  defend- 
ant, to  the  plaintiff's  damage  one  hundred  and  ninety  dol- 
lars. 

There  was  a  trial  by  jurj^  and  a  general  verdict  for  the 
plaintiff,  with  answers  to  interrogatories  propounded  by  the 
defendant.  Motion  for  a  new  trial  overruled,  and  judgment 
on  the  general  verdict. 

Counsel  for  appellant  do  not  urge  the  insufl&ciency  of  the 
complaint.  They  have  pointed  out  no  objection  to  it.  We 
have  set  forth  the  substance  of  it,  and,  in  the  absence  of  any 
specific  objection,  we  shall  assume  that  it  is  sufficient. 

Afler  some  time  spent  in  the  examination  of  the  ques- 
tions argued  under  the  second  assignment  of  errors,  we  have 
come  to  the  conclusion  that  the  bill  of  exceptions,  on  which 
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they  depend^  is  not  legally  in  the  record^  and  the  questions, 
therefore,  not  properly  before  us  for  decision. 

The  motion  for  a  new  trial  was  overruled  on  the  thirty- 
sixth  day  of  the  term,  June  6th,  1874.  An  exception  to 
the  ruling  was  then  taken,  but  it  does  not  appear  that  any 
time  was  given  in  which  to  file  the  bill  of  exceptions.  It 
was  filed,  in  the  clerk's  oflBce,on  the  13th  day  of  June,  1874. 
The  conclusion  of  the  bill  of  exceptions  is  as  follows: 

"  Now,  this,  the  defendant's  bill  of  exceptions,  is  signed 
and  sealed  within  the  time  limited  by  the  court,  and  ordered 
to  be  made  part  of  the  record  herein."  It  is  dated  June  13th, 
1874. 

It  is  settled  by  the  rulings  of  this  court,  that  when  the 
bill  of  exceptions  is  not  filed  at  the  time  the  ruling  of  the 
court  is  made,  to  which  the  exception  is  taken,  the  party 
excepting  must  obtain,  and  the  court  must  fix,  a  definite  and 
reasonable  time  within  which  to  file  the  bill,  and  the  record 
must  affirmatively  show  that  it  was  filed  within  the  time 
limited. 

It  was  said,  in  Lansing  v.  CoatSy  18  Ind.  166,  after  quoting 
the  statute :  "  Under  this  statute  the  time  fixed  by  the  court 
for  the  filing  of  the  bill  of  exceptions  should  be  definite  and 
reasonable. " 

The  case  of  Fvlkerson  v.  Armstrong ,  39  Ind.  472,  holds  that 
the  certificate  of  the  clerk  that  a  bill  of  exceptions  was  filed 
within  the  time  allowed  is  not  sufficient,  but  he  must  give 
"the  date  of  the  filing,  that  we  may  know  that  it  was  done 
in  time." 

We  think  that  the  mere  statement  of  the  judge  in  the  bill  of 
exceptions,  that  it  was  signed  within  the  time  allowed,  does 
not  sufficiently  show  that  a  definite  time  was  given  in  which 
to  file  the  bill  of  exceptions.  We  do  not  hold  that  if  the 
bill  of  exceptions  had  stated  a  definite  time  given,  this 
would  not  have  been  sufficient  as  fixing  the  time  allowed. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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Moore  t?,  Hyde. 

Motion  for  New  Trial.— ^^  of  Exceptions. —^o  question  can  be  pre- 
sented to  a  court  by  a  reference  in  a  motion  for  a  new  trial  to  a  bill  of 
exceptions  not  yet  filed. 

Supreme  Cois^t.— Evidence, — Where  the  evidence  is  not  all  in  the  record, 
the  Supreme  Court  cannot  pass  upon  the  question  of  the  sufficiency  of 
the  evidence. 

From  the  Clay  Circuit  Court. 

S.  W,  Curtis,  W.  W.  Carter  and  S,  D.  Coffey,  for  appellant. 

Pettit,  J. — The  appellant  sued  the  appellee  in  replevin 
for  a  horse,  before  a  justice  of  the  peace,  and  on  trial  there 
was  judgment  for  the  defendant,  Hyde.  Moore,  the  plain- 
tiff, appealed  to  the  circuit  court,  where  there  was  again, 
after  trial  by  jur}-,  judgment  for  the  defendant,  and  Moore 
appeals  to  this  court. 

The  only  question  in  the  case  for  a  reversal  arises  on 
overruling  a  motion  for  a  new  trial,  the  causes  for  which  are 
these : 

**  1.  That  the  court  erred  in  admitting  an  execution  to  be 
introduced  in  evidence  by  the  defendant  without  first  show- 
ing a  judgment  upon  which  to  base  said  execution,  which 
was  at  the  time  excepted  to,  as  shown  by  bill  of  exceptions 
No.  3. 

"  2.  The  court  erred  in  refusing  to  instruct  the  jury  as 
prayed  by  the  plaintiff,  as  shown  in  bill  No.  2. 

**  3.  The  court  erred  in  instructing  the  jury  as  shown  in 
bill  No.  1,  whicli  was  at  the  time  excepted  to. 

^*  4.   The  verdict  is  not  sustained  by  the  evidence. 

"  5.   The  verdict  is  contrary  to  the  evidence.'* 

The  record  shows  that  the  motion  for  a  new  trial  was 
made  and  overruled  on  the  5th  day  of  June,  1873,  and  that 
the  bills  of  exceptions  were  not  signed  or  filed  until  June 
24th,  1873,  nineteen  days  after  the  motion  was  made  and 
overruled.  As  to  the  first,  second  and  third  causes  for  a 
new  trial,  we  have  only  to  say  that  this  court  has  often,  and 


476  SUPREME  CXDUKT  OF  INDIANA. 

Maxwell  et  al,  v,  Bicknell. 

80  often  that  we  need  not  cite  the  cases,  held  that  a  reference 
to  a  bill  of  exceptions,  which  has  not  been  filed,  in  a  motion 
for  a  new  trial,  is  not  good,  and  that  it  is  too  vague, 
indefinite  and  uncertain.  To  hold  otherwise  would  do 
injustice  to  the  court  and  the  opposite  party  by  not  notify- 
ing and  bringing  before  them  the  precise  points  on  which  a 
new  trial  was  asked.  As  to  the  foxirth  and  fifth  causes  for  a 
new  trial,  we  need  only  say  that  the  record  shows  that  the 
evidence  is  not  all  before  us,  and  we  cannot  therefore  pass 
upon  its  sufficiency. 

It  shows  that  an  execution  from  a  justice*of  the  peace  tea 
constable,  the  defendant,  was  read  in  evidence,  but  it  is  not 
in  the  record.  We  cannot,  therefore,  pass  upon  the  insuffi- 
ciency of  the  evidence. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 


Maxwelt.  et  al.  v.  Bicknell. 

Supreme  Court. — Evidence. — ^The  Supreme  Court  wiU  not  reverse  a  judg- 
ment upon  the  weight  of  evidence  consisting  of  conflicting  testimony. 

From  the  Putnam  Circuit  Court. 

Z).  E.  WilUiimsony  A.  Daggy,  J.  McClary  and  T.  C 
Grooms,  for  appellants. 

J.  J.  Smiley  and  W.  G.  Neff,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellants,  Max- 
well, Frj'  and  Thurston,  as  partners,  against  the  appellee,  on 
an  account  for  goods  sold  and  delivered,  to  the  amount  of 
eight  hundred  and  seventy-seven  dollars  and  twenty-two 
cents. 

The  defendant  pleaded  the  general  denial  and  payment 
Trial  by  jury,  verdict  and  judgment  for  defendant,  the  plain- 
tiffs having  moved,  without  success,  for  a  new  trial. 

No  question  is  made  here,  save  that  arising  upon  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 
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On  the  trial,  it  was  admitted  by  the  defendant  that  the 
plaintiffs'  account  was  correct,  and  it  was  admitted  by  the 
plaintiffs  that  the  account  had  all  been  paid  except  one  hun- 
dred dollars.  The  only  matter  of  controversy  was  the  one 
hundred  dollars  claimed  by  the  defendant  to  have  been  paid, 
the  payment  of  which  was  denied  by  the  plaintifis. 

The  plaintiff  resided  at  Indianapolis,  and  the  defendant 
at  Greencastle.  The  defendant  claims,  that  on  the  29th  day 
of  September,  1873,  he  sent  to  the  plaintiffs,  at  Indianapolis, 
by  letter,  the  sum  of  one  hundred  dollars.  If  this  money 
was  sent  by  the  defendant,  and  received  by  the  plaintifis,  the 
whole  account  was  paid ;  otherwise  that  amount  is  still  due 
the  plaintiffs. 

The  defendant  testified,  that  on  the  29th  day  of  Septem- 
ber, 1873,  he  sent  to  the  plaintifife  the  one  hundred  dollars, 
by  letter.  He  also  testified^  that  he  came  to  Indianapolis, 
and  paid  to  the  plaintifis,  at  their  store,  another  sum  of  one 
hundred  dollars  (about  which -payment  there  is  no  dispute), 
on  the  1st  of  October,  1873;  that*  he  took  a  receipt  for  this 
sum,  and  '^  that  after  he  had  taken  the  receipt  for  the  pay- 
ment, and  left  the  counting-room,  and  was  going  down 
stairs  with  plaintiff  Fry,  he  then  spoke  to  Fry  of  having  sent 
them  one  hundred  dollars  on  the  29th  day  of  September, 
1873,  just  two  days  previous,  by  letter,  and  told  Fry  to  send 
him  a  receipt  for  that ;  to  which  Fry  replied,  that  the  receipt 
had  been  sent  him  by  mail,  and  would  be  at  Greencastle  by 
the  time  he  got  home.  Fry  denied  this  statement  as  to 
the  conversation  altogether;  and  he,  Thurston  and  John 
Arnold,  the  plaintiffs'  book-keeper,  denied  having  received 
the  money  thus  claimed  by  the  defendant  to  have  been  sent 
by  mail. 

We  have  thus  stated  enough  of  the  evidence  to  show  its 
conflicting  character. 

In  such  case  we  cannot,  consistently  with  all  previous 
rulings,  disturb  the  verdict. 

The  judgment  below  is  affirmed,  with  costs.' 
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Carlton  v.  Cummins. 

Partnership. — Dissolution^ — Bonus. — Where  no  definite  time  for  the  con- 
tinuance of  a  partnership  has  been  agreed  upon,  it  may  be  dissolved  at 
any  time,  at  the  option  of  any  member  of  the  firm.  The  fact  that,  upon 
entering  into  the  partnership,  one  of  the  partners  paid  a  bonus  for  a  good- 
will established  by  the  other  partner,  will  not  prevent  the  latter  from 
dissolving  the  partnership  at  any  time,  or  render  him  liable  to  the  former 
for  damages  for  such  dissolution. 

From  the  Elkhart  Circuit  Court. 

J,  Jf.   Vanfitd]  for  appellant. 

Baker  &  Mitchell  and  0.  T.  Chamberlain,  for  appellee. 

Downey,  J.  —  This  action  was  brought  by  the  appellant 
against  the  appellee.  It  was  submitted  upon  an  agreed  state- 
ment of  facts,  under  section  386,  p.  222,  2  G.  &  H. 

There  was  an  affidavit  that  the  controversy  was  real,  and 
the  proceedings  in  good  faith,  to  determine  the  rights  of  the 
parties,  attached  to  the  agreed  statement  of  facts.  The  court 
found  and  rendered  judgment  for  the  defendant.  The  plain- 
tiflF  excepted  to  the  conclusions  of  law  of  the  court. 

It  is  assigned  as  error,  that  the  court  erred  in  the  conclu- 
sions of  law  upon  the  agreed  facts. 

The  facts  agreed  upon  are  as  follows : 

"  It  is  agreed  by  and  between  the  parties  hereto,  that  on 
the  1st  day  of  July,  1873,  the  defendant,  Stephen  M.  Cum- 
mins, was  a  dental  surgeon,  located  at  the  town  of  Elkhart, 
in  iiiQ  county  of  Elkhart,  in  the  State  of  Indiana,  there  hav- 
ing an  established  business,  worth  at  the  rate  of  about  four 
thousand  dollars  per  annum ;  that  said  Cummins  had  an  estab- 
lished reputation  as  a  good,  competent  dentist,  of  more  than 
ordinary  skill ;  that  he  was  about  thirty-five  years  of  age, 
and  of  ordinary  health  ;  that  on  the  day  last  aforesaid,  the 
said  defendant  had  an  office,  furniture,  tools,  implements  and 
materials  requisite  to  carry  on  his  business,  of  the  value  of 
three  thousand  dollars;  that  on  said  day  it  was  verbally 
agreed  by  and  between  said  plaintiff,  who  is  about  sixty-five 
years  of  age  and  in  ordinary  health,  and  defendant,  as  follow?: 
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that,  in  consideration  of  the  conveyance  by  plaintiff  to 
defendant  of  an  eighty-acre  tract  of  land,  at  the  estimated 
price  of  three  thousand  six  hundred  dollars,  said  land  being 
in  Elkhart  county,  and  the  State  of  Indiana,  and  described 
as  the  sonth  half  of  the  north-east  quarter  of  section  three 
(3),  township  thirty-seven  (37)  north,  range  four  (4)  east, 
the  defendant  sold  to  the  plaintiff  an  undivided  one-half 
interest  in  the  good-will  of  his  office,  also  one-half  of  his  fur- 
niture, tools,  implements  and  materials  then  owned  by  said 
Cummins  and  in  use  in  his  dental  business,  and  fbrmed  a 
co-partnership  with  said  plaintiff,  and  said  Cummins  agreed 
to  and  did  fiirnish  the  further  sum  of  one  hundred  Hollars 
for  the  use  and  benefit  of  said  office,  the  firm  business  being 
carried  on  in  the  name  of  S.  M.  Cummins,  the  said  Carlton 
being  a  silent  or  dormant  partner,  and  that  each  was  to 
receive  one-half  the  profits  of  said  partnership  business,  and 
each  to  bear  one-half  the  expenses  and  losses  of  the  same,  the 
said  Cummins  agreeing  to  bring  and  furnish  into  said  part- 
nership business  his  labor  and  skill,  reputation  and  good-will 
of  his  office,  and  said  Carlton  furnishing,  with  the  consent  of 
said  Cummins,  as  a  substitute  for  himself,  he  being  ignorant 
and  unskilful  in  the  dental  business,  one  Frank  Carlton,  his 
son,  aged  about  thirty-five  years,  and  of  ordinary  health,  a 
practical  dentist,  but  having  less  skill  and  reputation  than 
said  Cummins,  and  then  being  established  in  the  business  as  a 
dentist  in  the  State  of  Iowa,  having  there  a  good,  living  busi- 
ness, worth  about  one  thousand  dollars  per  annum;  and  that 
said  Cummins  entered  into  said  partnership  principally  because 
of  failing  health,  and  because  he  needed  relaxation  from  busi- 
ness and  absence  from  his  office,  and  because  said  Frank 
Carlton  was  able  to  conduct  and  carry  on  said  business  in  the 
absence  of  said  Cummins ;  that  said  co-partnership  was  not 
fixed  or  limited  to  any  time,  but  the  same  was  lefl  without 
any  agreement  as  to  duration,  and  the  term  of  its  continu- 
ance was  such  as  the  law  would  imply  from  the  terms  of  said 
co-partnership  between  them  above  agreed,  in  the  absence  of 
any  contract  or  jiGcrcement  as  to  its  duration ;  that  said  part- 
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nership  continued  until  the  18th  day  of  July,  1874,  when 
said  Cummins  dissolved  the  same,  contrary  to  the  wish  and 
against  the  consent  of  the  plaintiff  and  his  said  son,  the  said 
defendant  insisting  that  he  had  a  right  to  dissolve  said  part- 
nership at  his  election,  without  incurring  any  liability  further 
than  to  account  for  one-half  of  the  profits  of  the  business 
during  the  continuance  of  said  firm,  and  for  one-half  of  the 
furniture,  tools  and  implements  and  materials  of  said  firm, 
and  the  plaintiff  controverting  the  right  to  dissolve  and  also 
controverting  the  measure  of  defendant's  liability  as  claimed 
by  him,  and  insisting  that  he  is  entitled  to  compensation  for 
the  loss  arising  from  the  dissolution  of  said  partnership,  and 
to  compensation  for  the  loss  of  defendant's  services,  skill  and 
reputation,  and  good-will  of  said  defendant  and  of  said  firm. 
It  is  agreed  that  the  net  profits  of  said  Cummins  and  Carlton 
in  the  business,  for  the  year  ending  July  1st,  1874,  were 
About  four  thousand  eight  hundred  and  fifty  dollars.  It  is 
further  agreed  and  admitted  that  said  Cummins  and  Carlton 
have  amicably  settled  the  amount  said  Cummins  is  to  pay 
for  said  Carlton's  interest  in  the  said  office  furniture,  fixtures, 
itaterials,  tools  and  accounts  standing  out,  said  Cummins 
retaining  said  office  and  partnership  property ;  and  that  the 
only  question  in  dispute  submitted  to  the  court  is  the  dam- 
ages the  plaintiff  ought  to  recover  because  of  the  dissolution 
by  defendant.  It  is  also  agreed  and  admitted  that,  of  the 
three  thousand  six  hundred  dollars  paid  by  plaintiff  to  defend- 
ant, as  aforesaid,  two  thousand  dollars  was  for  the  good-will 
of  the  office,  and  the  balance  for  the  tangible  property  of  the 
same.  It  is  further  agreed  that  if  the  court  shall  be  of 
opinion  that  the  plaintiff  should  recover  any  damages  on 
account  of  said  dissolution,  the  court  shall  assess  the  amount 
thereof  in  dollars  and  cents,  and  the  court  shall  order  the 
same  to  be  paid  by  defendant's  reconveying  to  plaintiff 
the  said  land  at  the  rate  of  forty-five  dollars  per  acre ;  and 
if  a  quantity  less  than  the  whole  of  said  land  be  sufficient 
to  compensate  said  damages,  then  it  shall  be  taken  in 
the  form  of  a  rectangle  off  the  east  end  of  said  land,  and 


NOVEMBER  TERM,  1875.  481 

Carlton  v,  Cummins. 

if  the  whole  of  said  land  be  not  sufficient  to  compensate  said 
damages,  the  whole  of  said  land  shall  be  decreed  to  be 
reconveyed,  and  the  balance  shall  be  a  personal  judgment 
against  defendant. 

"J,  D.  Carlton,  Plaintiff. 
"Stephen  M.  Cummins,  Defendant.*^ 

As  to  the  mode  of  presenting  questions  in  such  cases  as 
this,  see  Fisher  v.  Purdue,  48  Ind.  323. 

The  assignment  of  error  presents  a  question  of  some  inter- 
est, but  not  of  much  difficulty.  Whether  a  partnership, 
which,  by  the  agreement  of  the  parties,  is  to  continue  for  a 
definite  time,  may  be  terminated  without  the  consent  of  all 
the  partners  before  the  expiration  of  the  time  agreed  upon, 
is  not  a  question  in  this  case.  Nor  is  it  a  question  whether 
the  party  not  assenting  to  the  dissolution  in  such  a  case,  if 
there  can  be  such  dissolution,  can  recover  damages  from  the 
other  party  resulting  from  the  dissolution;  It  is  clear  that 
in  this  case  there  was  no  definite  time  agreed  upon  for  the 
continuance  of  the  partnership. 

We  are  aware  that  it  is  not  necessary  that  there  should  be 
an  express  stipulation,  in  order  to  create  a  partnership  for  a 
certain  period;  but  that  its.  intended  duration  may  some- 
times be  ascertained  by  implications  or  presumptions,  aris- 
ing from  the  acts  and  conduct  of  the  parties  and  other  accom- 
panying circumstances.  This  is,  however,  in  the  nature  of 
an  exception  to  the  general  rule,  which  is,  that  where  no 
certain  limit  of  its  duration  is  fixed,  the  contract  is  deemed 
to  be  a  mere  partnership  at  will,  and  dissoluble  at  the  will 
of  any  one  or  more  of  the  partners.  Story  Part. ,  sees.  269, 
277.  There  must,  in  the  very  nature  of  the  case,  be  great 
difficulty,  it  seems  to  us,  in  determining  from  the  mere  impli- 
cations and  circumstances  and  the  acts  and  conduct  of  the 
parties,  that  the  partnership  is  to  continue  for  any  fixed  and 
definite  period. 

In  the  case  under  consideration,  we  do  not  see  that  there 
are  any  circumstances  from  which  it  can  be  inferred  that  the 
Vol.  LL— 31 


482  SUPREME  CX)URT  OF  INDIANA. 

Carlton  v.  Cammins^ 

partnership  was  to  continue  for  any  definite  time.  The  fiw?t 
that  a  bonus  was  paid  by  the  appellant  can  not  have  that 
eflfect. 

It  is  conceded  that  there  are  cases  where,  when  a  bonus 
has  been  paid  by  one  party,  and  the  other  has  wholly  failed 
and  refused  to  comply  with  the  contract,  there  may  be  a 
right  of  action  for  a  return  of  the  bonus  paid. 

But  the  case  under  consideration  is  not  a  case  of  this  kind. 
Here  the  partnership  relation  continued  for  more  than  a 
year. 

Counsel  for  the  appellant  solves  the  difficulty  which  attends 
the  fixing  of  any  definite  period  for  the  continuance  of  the 
partnership,  by  insisting  that  if  it  should  be  held  that  the 
appellee  had  the  power  to  dissolve  the  partnership  as  he  did, 
the  measure  of  damages  to  which  he  subjected  himself  thereby 
was  one-half  of  whatever  sum  might  have  been  earned  by 
him  *^  until  he  should  die  or  become  so  feeble  he  could  do 
no  more/^  The  difference  between  such  a  construction  of 
the  contract  as  would  prevent  the  appellee  fi*om  dissolving 
the  partnership  and  that  contended  for,  which  would  give 
the  appellant  damages  on  the  theory  that  it  extended  through- 
out the  lifetime  of  the  appellee,  or  so  long  as  he  could  work, 
is  more  in  form  than  in  substance.  Counsel  contends  that 
the  good-will  of  the  dental  establishment  belonged  equally 
to  the  appellant  and  appellee,  and  then  insists  that  the  dam- 
ages of  the  appellant  should  be  assessed  on  the  basis  of  the 
profits  of  the  business  for  "  the  joint  lives  of  the  parties,  or, 
in  other  words,  the  appellant  being  much  the  older  man,  on 
the  legal  average  of  his  life,  at  least.''  We  do  not  think 
these  positions  can  be  sustained.  We  are  of  the  opinion 
that  the  circuit  court  committed  no  error  in  its  ruling  on  the 
agreed  fiicts  of  the  case. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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From  the  Washington  Circuit  Court. 

H.  H^reuy  for  appellant. 

T.  L.  &  A.  B.  Collins,  for  appellees. 

WoBDENy  J. — This  was  an  action  by  the  appellees^  as 
husband  and  wife^  against  the  appellant,  to  recover  the  sum 
of  eight  hundred  and  nine  dollars  for  money  alleged  to  have 
belonged  to  the  female  plaintiff  before  her  marriage^  taken 
and  retained  by  the  defendant  without  right. 

Issue,  trial  by  the  court,  finding  and  judgment  for  the 
plaintiff  for  the  sum  of  six  hundred  and  thirty-four  dollars 
and  eighty-seven  cents,  a  motion  for  a  new  .trial  having  been 
interposed  by  the  defendant  and  overruled. 

Xo  question  is  made  except  that  arising  upon  the  over- 
ruling of  the  motion  for  a  new  trial. 

The  reasons  filed  for  a  new  trial  were  the  following: 

'^1.  Excessive  damages,  in  this,  in  calculating  the  inter- 
est annually  at  ten  per  cent,  per  annum. 

"2.  That  the  verdict  or  decision  is  not  sustained  by 
sufficient  evidence. 

*'  3.   That  the  verdict  or  decision  is  contrary  to  law.'' 

We  have  examined  the  evidence  in  the  cause,  and  can  by 
no  means  say  that  the  damages  were  excessive.  It  does  not 
appear  from  anything  contained  in  the  record  that  the  inter- 
est w^as  calculated  annually,  at  ten  per  cent,  per  annum,  nor, 
indeed,  except  perhaps  from  inference,  that  any  interest  was 
allowed  at  all.  We  will  not  swell  the  reports  by  setting  out 
the  facts,  as  they  would  perhaps  subserve  no  useful  purpose  as 
a  precedent.  An  examination  of  the  evidence  satisfies  us  that 
it  sustains  the  finding,  and  that  of  the  latter  the  appellant 
has  no  legal  cause  to  complain. 

The  judgment  below  is  affirmed,  with  costs  and  six  per 
cent,  damages. 
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Child  v.  Dodd. 

1 1^^781  Parent  and  Child. — Custody. — Habeas  Corpus, — ^Where  a  mother,  immedi- 

ately before  her  death,  gave  her  infant  child  to  her  father,  the  grand- 
father of  the  child,  to  be  reared  by  him  in  his  family,  the  husband  of 
said  mother,  the  father  of  the  child,  consenting,  and  some  months  after- 
wards a  writ  of  habeas  corpus  was  issued  on  petition  of  the  father  of  the 
child,  and  the  question  under  the  issue  formed  upon  the  grandfather^s 
return  to  said  writ  was  whether  the  father  was  a  suitable  person  to  hare 
the  custody  of  his  child,  and  the  court  found  in  favor  of  the  father,  and 
ordered  that  the  child  be  delivered  to  him,  the  Supreme  Court  refused  to 
reverse  the  judgment  upon  the  evidence,  which  was  conflicting. 

From  the  Washington  Circuit  Court. 

T.  L,  &  A.  B.  Collins y  for  appellant. 

Alspaugh  &  Lawler,  for  appellee. 

Pettit,  J. — The  facts  in  this  case  may  properly  be  stated 
thus : 

The  appellee^  Newton  Dodd,  was  the  iather  of  an  infirnt 
child  aged  nineteen  months.  The  appellant,  Royal  B.  Child, 
was  the  grandfather  of  the  child,  being  the  &ther  of  the 
infantas  mother,  who  was  dead.  Six  days  after  the  child  was 
born  its  mother  died,  and  a  few  hours  before  her  death  she 
{^ked  her  father  to  take  the  child,  keep  it,  bring  and  raise 
it  up  in  his  family,  which  he  agreed  to  do  without  any 
charge  on  or  against  the  fether  of  the  child.  The  &ther 
came  into  the  room  soon  after  and  agreed  or  consented  to 
this  arrangement.  The  mother  died  in  a  few  hours  after- 
wards, and  her  father,  the  grandfather  of  the  child,  took  it  and 
properly  cared  for  it  for  mineteen  months,  when  the  fiithcr 
repudiated  the  arrangement,  and  demanded  the  possession 
and  custody  of  the  child,  and  the  grandfather  refused  to 
surrender,  or  to  comply  with  the  demand.  The  appellee 
fMed  a  proper  petition  for  a  habeas  corpus  for  the  possession 
of  the  child,  which  was  issued  and  served.  The  appellant, 
in  his  return  to  the  writ,  admitted  that  the  petitioner  was 
the  father  of  the  child,  and  that  he  was  its  grandfiither,  bat 
he  set  up  that  the  father  was  not  a  proper  person  to  have  the 
custody  of  his  own  child,  because  he  was  of  immoral  and 
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intemperate  habits^  unchaste^  of  vicious  disposition^  and 
without  means  to  maintain  the  child. 

To  this  return  there  was  a  reply  of  general  denial.  The 
case  was  submitted  to  and  tried  by  the  court,  and,  after 
hearing  all  the  evidence  and  argument,  the  court  found  that 
the  father  was  entitled  to  the  possession  of  the  child,  and, 
over  a  motion  for  a  new  trial,  ordered  its  delivery  to  its 
fiither.     The  motion  for  a  new  trial  was  in  these  words : 

'*  1.  That  the  finding  of  the  court  is  not  sustained  by 
sufficient  evidence. 

"  2.   That  the  finding  of  the  court  is  contrary  to  law." 

The  overruling  of  this  motion  is  the  only  error  assigned. 
The  evidence  is  conflicting  as  to  whether  the  father  was  a 
proper  person  to  have  the  custody  of  the  child. 

We  cannot,  therefore,  reverse  the  case  on  the  evidence 
under  many  rulings  of  this  court.  The  evidence  warranted 
the  findings  as  much  of  it  shows  the  fitness,  capacity  and 
means  of  the  iather  to  discharge  his  duty  to  the  child. 

The  universal  law  of  all  nations  gives  the  possession  and 
control  of  children  to  the  male  parent,  if  begotten  and  born 
of  wedded  parents.  This  control  may  be  taken  away,  when 
an  overweening  or  strong 'necessity  is  shown  as  to  the  unfit- 
ness of  the  fiither  of  the  child  to  protect  and  provide  for  it, 
which  is  not  shown  in  this  case.  This  case,  in  its  leading 
features,  is  the  same  as  The,  StatCy  ex  rd.  Sharpe,  v.  Banks, 
25  Ind.  496.  See,  also,  Wishard  v.  Medaria,  34  Ind.  168. 
We  entertain  no  doubt  that  the  decision  below  was  right. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


The  Ft.  Wayne,  Muncie  and  Cincinnati  Railroad 
Company  p.  Fhalor. 

New  Trial. — Newly- Discovered  Evidence, — Diligence, — A  new  trial  will  not 
be  granted  on  account  of  newly-discovered  evidence,  when  it  is  not  shown 
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that  reasonable  diligence  was  used  to  obtain  suck  eridcncc  for  tbc  triml 

already  had. 

From  the  Wells  Circuit  Court. 

W.  H,  Cbom&j,  W.  H.  H.  Miller  and  R.  C.  BeU,  for  appel- 
lant. 

Pettit,  J.  — The  appellee  sued  the  appellant  to  recover 
the  value  of  a  mare,  killed  by  the  engine  and  cars  of  the 
appellant,  where  the  road  was  not  fenced.  Issue  was  formed 
by  the  general  denial,  and  the  case  was  submitted  to  and 
tried  by  the  court,  with  a  request  to  find  the  fiwjts  specially, 
which  was  done.  A  motion  for  a  new  trial  was  overruled, 
exception  taken,  and  judgment  on  the  finding  for  the  plain- 
tiff, for  one  hundred  and  fifty  dollars,  being  the  value  of  the 
mare  found  by  the  court. 

The  errors  assigned  are : 

"  1.  That  the  court  erred  in  overruling  defendant's  demur- 
rer to  plaintiff^s  complaint. 

"  2.  That  the  court  erred  in  overruling  defendant's  motion 
for  a  new  trial. 

"  3.  That  the  court  erred  in  overruling  defendant's  motion 
in  arrest  of  judgment." 

No  objection  to  the  complaint  is  referred  to  or  pointed  out 
in  the  brief  of  the  appellant,  or  why  the  motion  in  arrest 
should  have  been  sustained,  nor  are  we  able  to  see  any  rea- 
son why  the  demurrer  or  the  motion  in  arrest  should  have 
been  sustained. 

The  only  question  raised  or  pointed  out  in  the  brief  of 
appellant,  for  a  reversal,  is  as  to  the  overruling  of  the  motion 
for  a  new  trial,  and  this  is  confined  to  one  point,  and  that  is 
as  to  newly-discovered  evidence.  To  this  point  two  affida- 
vits were  filed,  the  first  of  which  was  by  a  neighbor  of  the 
plaintiff,  who  swears  that  he  knew  the  plaintiff  and  the  ani- 
mal killed,  and  that  it  was  not  worth  the  sum  fi)r  which 
judgment  was  rendered,  and  that  it  was  diseased  and  unsound 
at  the  time  it  was  killed,  and  that  he  had  not  comniunicatt»d 
these  facts  to  the  defendant  or  its  agents  before  the  trial. 


NOVEMBER  TEKM,  1875.  487 

The  Logansport,  CrAwfordsville  and  South-Western  Railway  Co.  v.  Patton. 

This  affidavit  does  not  state  that  the  appellant  or  its  agents 
had  asked  or  made  any  inquiry  of  him  on  this  subject^  and 
we  do  not  think  it,  in  the  least,  or  in  any  manner,  tends  to 
show  that  proper  or  reasonable  diligence  had  been  used  to 
discover  this  evidence. 

The  second  affidavit  is  by  Shaw,  who  says  he*  is  the  stock 
agent  of  the  company,  '^and,  as  such,  is  authorized  to  make 
this  affidavit;"  that,  as  such  agent,  it  was  his  duty,  in  such 
case  as  this,  to  hunt  up  and  make  inquiry  as  to  any  defence, 
and  that  he  did  make  inquiry,  and  found  no  evidence  to  help 
the  defence.  And  he  further,  in  substance,  says,  that  the 
sworn  value  of  the  stock  killed  had  been  filed  with  him  by 
the  appraisers,  and  from  it  he  believed  the  value  was  prop- 
erly fixed.  This  affidavit  does  not  show  that  reasonable  or 
proper  diligence  was  used  to  find  the  evidence  before  trial. 

The  evidence  is  in  the  record,  and  it  fiilly  justified  the 
finding  and  judgment  of  the  court  below;  and  we  think  this 
case  was  brought  here  for  delay  and  vexation  only,  the 
appellant^s  brief  showing  no  reasonable  grounds  for  its  being 
here. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  ten  per  cent,  damages. 


The  Logansport,  Crawfordsville.  and  South- 
western Railway  Co.  v.  Patton. 

Railroad. — Injury  to  Animal, — Order  to  Agent  to  Answer  as  to  Money  in  his 
Hands, ^— Jury  Trial. — Upon  the  hearing  of  a  motion  for  the  writ  pro- 
vided for  in  section  5,  3  Ind.  Stat.  415,  to  require  an  agent,  conductor, 
etc.,  of  a  railroad  company,  against  which  a  judgment  for  the  value  of  an 
animal  killed  has  been  rendered  under  said  statute,  to  appear  and  answer 
as  to  the  amount  of  money  in  his  hands,  etc.,  the  defendant  is  not  entitled 
to  a  jury  trial. 

From  the  Montgomery  Circuit  Court. 
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R.  B.  F.  Pierce,  for  appellant. 

Downey,  J. — The  appellee  recovered  a  judgment  for  one 
hundred  and  sixty-eight  dollars,  before  a  justice  of  the  peace, 
against  the  appellant,  under  the  act  of  March  4th,  1863,  3 
Ind.  Stat.  413,  for  stock  killed  on  its  road.  He  afterwards 
filed  a  certified  transcript  of  the  judgment  in  the  office  of  the 
clerk  of  the  circuit  court,  according  to  sec.  6  of  the  act,  and 
moved  the  court  in  writing  for  a  writ  against  William  H. 
Brown,  auditor  and  paymaster  of  the  company,  and  Charles 
A.  Hartwell,  station  agent,  to  appear  in  court  and  answer  on 
oath  as  to  the  amount  of  money  in  their  hands  belonging  to 
the  company,  and  the  probable  amount  received  by  them, 
etc.,  according  to  section  5  of  the  act. 

The  railroad  company  appeared  to  this  motion  and  filed  a 
general  denial.  Thereupon  the  company  demanded  that 
there  should  be  a  trial  by  jury ;  the  court  refused,  and  heard 
the  motion  and  awarded  the  writ.  Ultimately  there  was 
judgment  for  the  appellee.  In  a  motion  for  a  new  trial, 
the  appellant  alleged  as  ground  the  refusal  of  the  court  to 
allow  a  trial  by  jury,  and  the  overruling  of  that  motion  is 
ajssigned  as  error. 

Conceding,  without  deciding,  that  on  the  final  hearing  of 
such  an  application  a  jury  trial  may  be  had,  still  we  think 
the  court  was  right  in  refusing  such  trial  on  the  motion  for 
the  writ.  There  was  nothing  at  that  stage  of  the  cause  for 
a  jury  to  try.  The  fiwjts  authorizing  and  requiring  the  court 
to  award  the  writ  were  matters  of  record  in  the  court,  and  it 
was  proper  that  the  court  should  award  the  writ  summarily 
as  it  did.  The  appellee  had  caused  the  certified  transcript 
of  his  judgment  to  be  filed  in  the  clerk's  office  and  entered 
on  the  order  book,  and  it  had  thereby  become  a  record  of 
the  court.  There  was  no  question  of  fact,  proper  for  a  jury 
to  try,  to  be  ascertained,  to  enable  the  court  to  award  the 
writ. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 
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Liquor  Law.— ^r/  of  /^/j.—Af/tt-j.— Under  the  twelfth  section  of  the 
liquor  law  of  1873,  providing  th'at  "every  husband,  wife,  child,  parent, 
guardian,  employer,  <>r  other  person  who  shall  be  injured  in  person  or 
property,  or  means  of  support,  by  any  intoxicated  person,"  etc.,  "shall 
have  a  right  of  action  in  his  or  her  name,  severally  or  jointly,  against 
any  person  or  persons  who  shall,  by  selling,"  etc.,  "intoxicating  liquors, 
have  caused  the  intoxication,  in  whole  or  in  part,  of  such  person,  and 
any  person  or  persons  owning,  renting,  leasing  or  permitting  the  occu- 
pation of  any  building  or  premises,"  etc.,  "  shall  be  liable  jointly  with  the 
person  selling,"  etc.,  "  to  any  person  or  persons  injured,"  etc.,  an  action 
for  damages  might  be  maintained,  by  a  person  prevented  from  following 
his  usual  occupation  by  being  struck,  beaten  and  wounded  by  an  intoxi- 
cated person,  against  the  seller  of  the  liquor  by  which  the  intoxication 
was  produced  and  the  owner  of  the  premises  in  which  it  was  sold,  and 
it  was  not  necessary  to  make  said  intoxicated  person  a  party  defendant. 

From  the  Decatur  Circuit  Court. 

C\  &  J.  K.  Etcing  and  J.  S.  Seobey,  for  appellants. 

J.  D.  Miller,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants.  The  complaint  is  predicated  on  the  twelfth 
section  of  the  act  of  February  27th,  1873,  to  regulate  the 
sale  of  intoxicating  liquors,  etc.  Acts  of  1873,  p.  151.  The 
substantial  &cts  of  the  complaint  are  these :  that  the  defend- 
ant Thomas  J.  English  was  the  owner  of  part  of  a  lot,  with  a 
building  thereon,  in  Greensburgh ;  that  James  C.  English 
occupied  and  used  the  ^me  as  a  place  for  the  sale  of  intoxi- 
cating liquors,  with  the  knowledge,  and  consent  of  Thomas 
J.  English ;  that  James  C.  English  sold  intoxicating  liquors 
to  one  Henry  Hickman,  who  became  intoxicated  thereon, 
in  whole  or  in  part;  and  that  while  in  that  condition  he 
struck,  beat  and  wounded  the  plaintiff,  from  which  he 
suffered  greatly,  and  by  which  he  was  prevented  from  pur- 
suing his  usual  avocation  for  a  considerable  time.  The  com- 
plaint is  in  three  paragraphs,  but  we  do  not  deem  it  neces- 
sary to  notice  them  separately. 

The  paragraphs  of  the  complaint  were  adjudged  good  on 
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demurrer  thereto.  The  answer  was  a  general  denial.  There 
was  a  trial  by  jury,  and  a  verdict  for  the  plaintiff.  A  motion 
of  the  defendants  for  a  new  trial  was  overruled,  and  there 
was  final  judgment  for  the  plaiptiff  for  the  amount  of  the 
verdict  and  coste. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  and  the  refusal  to  grant  a  new  trial. 

The  first  objection  to  the  complaint  is,  that  section 
twelve  does  not  give  a  right  of  action  to  the  person  who  is 
incapacitated  for  labor  direct,  but  only  to  those  who  occupy 
collateral  relations  to  the  party  injured,  of  whom  the  labor  is 
expected ;  and  that  he  who  receives  the  injury  direct  must 
look  to  his  ordinary  remedy  against  the  person  inflicting  the 
injury.  It  is  urged  that  the  words  **  or  other  person,''  used 
in  that  section,  must  be  construed  to  mean  or  other  person 
occupying  the  collateral  relation,  for  whom  a  remedy  is 
given  by  sections  eight  and  twelve.  The  language  of  sec- 
tion twelve  is :  "  In  addition  to  the  remedy  and  right  of 
action  provided  for  in  section  eight  of  this  act,  every  hus- 
band, wife,  child,  parent,  guardian,  employer,  or  other  per- 
son who  shall  be  injured  in  person  or  property,  or  means  of 
support,  by  any  intoxicated  person,  or  in  consequence  of  the 
intoxication,  habitual  or  otherwise,  of  any  person,  shall  have 
a  right  of  action,"  etc.  We  are  of  the  opinion  that  the  lan- 
guage of  the  act  embraces  the  case  under  consideration. 

The  other  objection  to  the  complaint  is,  that  Hickman 
should  have  been  united  as  a  defendant  with  the  persons 
sued,  and  this  was  one  of  the  grounds  of  the  demurrer.  To 
proceed  with  the  quotation  of  the  section,  the  language  is: 
^^  Shall  have  a  right  of  action  in  his  or  her  name,  sev- 
erally or  jointly,  against  any  person  or  persons  who  shall,  by 
selling,"  etc.,  "  and  any  person  or  persons  owning,  renting, 
leasing  or  permitting  the  occupation  of  any  building  or 
premises,"  etc.,  "shall  be  liable  jointly  with  the  person  sell- 
ing," etc.,  "  to  any  person  or  persons  injured,  for  all  damages," 
etc.  Here,  again,  we  think  the  language  of  the  act  is  too 
plain  to  admit  of  doubt. 
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Under  the  other  assignment,  the  sufficiency  of  the 
evidence  is  questioned.  We  have  carefully  read  it,  and 
have  come  to  the  conclusion  that  we  cannot  disturb  the 
judgment.  No  useful  purpose  would  be  subserved  by  set- 
ting it  out,  in  view  of  the  fulfilled  prediction  of  counsel  that 
the  law  would  not  long  remain  upon  the  statute  book. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled,  Pettit  and  Worden,  JJ.,  dissenting. 


Gilbert  et  ux.  r.  Welsch,  Adm^r. 

Will. — Construction. — A  testator  bequeathed  a  certain  sum  to  his  daughter 
A.,  directing  in  his  will  that  it  **  is  not  to  be  paid  to  her  as  long  as  she 
remains  the  wife  of  her  present  husband,  but  is  to  be  put  at  interest  by 
my  executor,  and  the  interest  paid  to  her  in  person.  If  her  husband  dies 
before  her,  said  money  is  then  to  be  paid  to  her.  If  she  dies  before  her 
said  husband,  then  said  money  is  to  go  to  her  children,  if  any ;  and  if  she 
leaves  no  descendants,  then  the  same  to  revert  to  my  estate."  After 
the  testator's  death,  A.  procured  a  divorce  from  her  said  husband,  and 
intermarried  with  another  man,  and  subsequently,  after  demand,  sued  the 
executor  of  said  will  to  recover  the  amount  of  said  legacy  held  by  him. 

I/eldy  that,  as  she  was  no  longer  the  wife  of  the  husband  alluded  to  in  the 
will,  she  was  entitled  to  recover. 

From  the  Clarke  Circuit  Court. 

C  Bakery  0.  B,  Hord  and  A,  W.  HendHckSy  for  appellants. 

C  P.  Ferguson^  for  appellee. 

WoRDBN,  J. — This  was  an  action  by  the  appellants  against 
Allen  Barnett,  executor  of  the  last  will  and  testament  of 
John  Denny,  deceased.  Since  the  pendency  of  the  cause 
here,  the  death  of  Barnett  has  been  suggested,  and  Campbell 
Welsch,  administrator  de  bonis  non,  with  the  will  annexed, 
has  l)een  substituted  as  appellee  in  the  cause. 

Agnes  C.  Gilbert,  the  female  plaintiff*,  is  the  daughter  of 
the  testator,  called  "  Aggie  "  in  the  will  hereinafter  set  out. 
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At  the  time  of  the  execution  of  the  will^  she  was  the  wife  of 
one  Nicholas  Ryan ;  but  since  the  death  of  the  testator  she 
has  procured  a  divorce  from  said  Ryan,  and  has  intermarried 
with  Isaac  Gilbert,  by  whom  she  has  issue. 

The  following  is  the  will,  so  far  as  it  bears  upon  the  ques- 
tion involved: 

"  1st.  I  give  to  each  of  my  children  one  thousand  dollars; 
but  I  direct  that  the  thousand  dollars  herein  bequeathed  to 
my  daughter  Aggie  is  not  to  be  paid  to  her  as  long  as  she 
remains  the  wife  of  her  present  husband,  but  is  to  be  put  at 
interest  by  my  executor,  and  the  interest  paid  to  her  in  per- 
son. If  her  husband  dies  before  her,  said  money  is  thisn  to 
be  paid  to  her.  If  she  dies  before  her  said  husband,  then 
said  money  is  to  go  to  her  children,  if  any ;  and  if  she  leaves 
no  descendants,  then  the  same  to  revert  to  my  estate." 

"  4th.  After  four  years'  time,  all  the  remaining  portion  of 
my  real  estate,  both  in  Indiana  and  elsewhere,  is  to  be  sold 
and  conveyed  by  my  executor,  and  the  proceeds  equally 
divided  among  my  children;  but  the  portion  of  the  same 
which  'may  go  to  my  daughter  Aggie  is  to  be  invested  for 
her  benefit,  upon  the  same  limitations  and  conditions,  and  go 
in  the  same  way  as  is  above  provided  in  regard  to  the  one 
thousand  dollars  above  bequeathed  to  her.'' 

It  is  alleged  in  the  complaint  that  the  executor  received 
from  the  estate  the  sum  of  three  thousand  dollars,  devised  by 
the  will  to  said  Agnes,  and  holds  tlie  same  in  trust  for  her, 
by  virtue  of  the  terms  of  the  will ;  that  she  has  demanded 
the  same  from  him,  which  he  refuses  to  pay.  Prayer  for  an 
accounting  and  for  the  recovery  of  the  money. 

The  executor  demurred  to  the  complaint  for  want  of  suffi- 
cient facts,  and  the  demurrer  was  sustained,  the  plaintiffi 
excepting.     Final  judgment  for  the  defendant. 

The  error  assigned  is  upon  the  ruling  in  sustaining  the 
demurrer. 

We  have  no  brief  for  the  appellee,  and  are,  therefore,  not 
advised  upon  what  particular  ground  the  demurrer  was  sus- 
tained, or  in  what  respect  the  complaint  was  supposed  to 
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have  been  defective.  We  see,  however,  no  defect  in  the 
complaint,  if,  on  the  &cts  hereinbefore  stated,  the  plaintiff 
Agnes  is  entitled  by  the  terms  of  the  will  to  the  money. 

The  polar  star  to  guide  in  the  construction  of  wills  is  the 
intention  of  the  testator. 

The  prominent  and  leading  purpose  of  the  testator  in 
respect  to  "  Aggie  "  seems  to  have  been  that  she  should  have 
the  money  bequeathed  to  her,  but  that  it  should  not  be  paid  to 
her  while  she  remained  the  wife  of  the  man  who  was  then  her 
husband.  His  language  is,  after  making  the  bequest,  '^  but 
I  direct  that  the  thousand  dollars  herein  bequeathed  to  my 
daughter  Aggie  is  not  to  be  paid  to  her  as  long  as  she 
remains  the  wife  of  her  present  husband.'^  Were  we  to  stop 
here  with  the  reading,  the  inference  would  be  irresistible 
that  the  testator  intended  that  the  money  should  be  paid  to 
her,  whenever  she  should  cease  to  be  the  wife  of  the  one  who 
was  then  her  husband.  The  will  proceeds,  immediately  aftier 
the  words  quoted,  to  make  provision  tor  the  disposition  of 
the  money,  in  the  event  and  as  long  as  she  remained  the 
wife  of  the  husband  specified.  Aft;er  the  language  quoted, 
the  will  proceeds,  "but,''  etc.,  showing  that  the  subsequent 
provisions  in  respect  to  this  money  were  intended  to  provide 
only  for  its  disposition  in  case  she  should  continue  to  be  the 
wife  of  the  indicated  husband.  The  portion  of  the  clause 
directing  that  if  her  husband  should  die  before  she  did,  the 
money  should  be  paid  to  her,  and  that  directing  the  disposal 
of  the  money  in  case  she  should  die  before  her  said  husband, 
cannot  be  regarded  as  independent  provisions.  They  must 
be  taken  in  connection  with  what  precedes  them,  and  when 
thus  taken,  it  seems  to  us  to  be  clear  that  the  first  was 
intended  to  meet  the  case  of  his  death,  while  she  continued 
to  be  his  wife,  and  the  second  the  case  of  her  death,  while 
she  thus  continued  to  be  his  wife. 

As  was  said  by  the  Master  of  the  Rolls,  in  the  case  of 
Webster  v.  HaJLe^  8  Ves.  410,  "the  word  'but'  is  a  disjunc- 
tive and  adversative!  It  opposes  one  case  to  another,  and 
implies  that  the  children  are  to  take  in  an  event  different 
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from  that  in  which  the  parent  is  to  take/^  See,  also,  Bawd- 
fidd  Y.  Randfieldy  8  H.  L.  Cas.  225. 

As  Agnes  is  no  longer  the  wife  of  the  husband  alluded  to 
in  the  will,  she  is  entitled,  as  we  think,  by  the  terms  of  the 
the  will,  to  the  money  specified  in  both  clauses  of  the  will 
set  out. 

It  follows  that  the  court  below  erred  in  sustaining  the 
demurrer  to  the  complaint. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer. 


Holesapple  v.  Fawbush,  Guardian. 

Supreme  Court. — Evidence. — The  Supreme  Court  will  not  reverse  a  judg- 
ment upon  the  preponderance  of  evidence  consisting  of  conflicting  testi- 
mony. 

Same.  —  Objection  to  Evidence,  —  Bill  of  Exceptions,  —  To  present  to  the 
Supreme  Court  the  action  of  the  lower  court  in  overruling  an  objection 
to  a  question  propounded  to  a  witness,  the  bill  of  exceptions  mast  shovr 
that  a  ground  of  objection  was  pointed  out  to  the  lower  court  and  what 
such  ground  of  objection  was,  and  also  set  out  the  answer  of  the  witness 
to  such  question. 

From  the  Washington  Circuit  Court. 

T,  L.  &  A.  B,  CoUins,  H.  Heffren  and  J.  C.  Lawkr,  for 
appellant. 

8.  B.  Voyles,  for  appellee. 

Downey,  J. — Action  by  the  appellee,  as  guardian  of  Sarah 
A.  Rink,  an  insane  person,  to  set  aside  a  deed  of  real  estate 
made  by  her  to  the  appellant.  The  complaint  is  in  two  par- 
agraphs. In  the  first,  it  is  alleged  that  the  grantor,  when 
she  executed  the  deed,  was  insane,  and  that  no  part  of  the 
consideration  had  been  paid. 

The  consideration  named  in  the  deed  was  five  hundred 
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dollars^  and  it  is  alleged  that  the  land  was  worth  two  thou- 
sand dollars. 

In  the  second  paragraph^  it  is  stated,  that  when  the  deed 
was  made,  the  grantor  was  eighty  years  of  age  and  greatly 
debilitated  and  enfeebled  in  body  and  mind^  and  easily  influ- 
enced and  controlled  by  the  defendant ;  that  the  defendant^ 
by  his  improper  influence,  exercised  over  her  wrongfully  and 
fraudulently,  etc.,  induced  and  persuaded  the  said  Sarah  A. 
Rink  to  make  the  deed  to  him ;  that  the  land  was  worth  two 
thousand  dollars ;  that  no  part  of  the  consideration  had  been 
paid ;  and  that  said  Sarah  A.  Rink,  at  the  time  of  making 
said  deed,  was  incapable  of  taking  care  of  and  managing  her 
property  and  estate^  which  was  known  to  the  defendant. 

The  answer  was  a  general  denial.  The  trial  was  by  a  jury, 
and  there  was  a  verdict  for  the  plaintiff.  A  motion  for  a  new 
trial  was  made  by  the  defendant,  which  was  overruled  by 
the  court,  and  final  judgment  rendered  on  the  verdict. 

The  only  alleged  error  is  the  overruling  of  the  motion  for 
a  new  trial. 

Counsel  for  appellant  rely  mainly  on  an  alleged  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  of  the  jury. 
This  ground  is  ably  and  earnestly  urged.  We  must,  how- 
ever, in  this,  as  in  other  cases  where  the  evidence  is  conflict- 
ing, leave  the  question  where  it  was  placed  in  the  circuit 
court.  It  seems  to  us  that  the  preponderance  of  the  evi- 
dence as  to  the  sanity  of  the  grantor  in  the  deed,  as  it  appears 
in  the  record,  was  with  the  defendant.  But  she  was  very 
aged  and  infirm,  the  consideration,  as  shown  by  the  evi- 
dence, was  less  than  half  the  value  of  the  land,  and  there 
was  some  evidence  tending,  pretty  strongly,  to  show  unsound- 
ness of  mind. 

A  single  specific  question  was  urged  in  the  motion  for  a 
new  trial.  It  is  this:  Dr.  John  McGowan  was  a  witness, 
and  was  asked  by  the  plaintiff  this  question :  "  Are  you 
acquainted  with  the  state  of  Mrs.  Sarah  A.  Rink's  mind  in 
October,  1871,  and  if  so,  what  was  it?'' 

We  do  not  find  that  any  specific  objection  to  this  question 
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was  pointed  out^  nor  do  we  find  that  the  question  was 
answered.  The  ground  of  objection  should  have  been 
pointed  out;  and  if  the  question  was  answered,  the  answer 
should  have  been  shown.  It  is  the  answer  that  hurts,  and 
not  the  question  merely.  tThe  answer  to  this  question  is  not 
complained  of  in  the  motion  for  a  new  trial. 

We  find,  by  reference  to  the  bill  of  exceptions,  that  Dr. 
McGowan  gave  evidence  on  the  trial  of  the  cause;  but  it 
does  not  there  appear  that  any  question  was  propounded  to 
him,  or  that  he  gave  evidence  in  answer  to  any  question* 

The  judgment  is  affirmed,  with  costs. 


Ramey,  Administrator,  v.  McCain. 

51    496 
154   409  Dec  edents*  Estates. — Adminisimiof^s  Sale  of  Personal  Property. — CompUint 

by  an  administrator  to  recover  the  value  of  certain  personal  proporty  of 
the  estate  represented  by  the  plaintiff,  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  alleging  that  the  property  was  sold  and  delivered  at 
such  price  as  should  be  agreed  upon  by  arbitrators,  who  were  selected, 
but  that  before  the  arbitrators  had  agreed  or  disagreed,  the  purchaser 
declared  that  he  would  not  abide  by  the  arbitration  or  be  bound  by  any 
decision  of  the  arbitrators ;  and  it  was  not  shown  that  any  price  was 
agreed  upon,  that  there  was  any  inventory  or  appraisement  of  said  prop- 
erty, that  there  was  any  order  of  court  for  a  private  sale  of  said  property, 
or  that  either  party  to  the  contract  was  uninformed  as  to  the  facts. 
Heldy  that  the  complaint  was  bad  on  demurrer. 

From  the  Montgomery  Circuit  Court. 

J.  E.  McDonald,  J.  M.  Butler,  A.  Thompson,  B.  T.  iitf- 
tine  and  T.  H,  Ristine,  for  aippellant. 

P.  8,  Kennedy  and  TT.  T,  Brush,  for  appellee. 

Downey,  J. — Action  by  the  appellant  against  the  appel- 
lee. The  complaint  is  in  two  paragraphs.  The  first  para- 
graph is  for  personal  property  sold  and  delivered  by  the 
plaintiff  as  administrator  of  one  Alvin  Ramey,  deceased,  to 
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the  defendant;  accompanied  by  a  bill  of  particulars.  The 
second  is  also  for  personal  property  sold  and  delivered,  set- 
ting out  the  particulars  of  the  transaction  more  in  detail 
than  is  done  in  the  first  paragraph. 

The  defendant  demurred  to  the  second  paragraph  of  the 
complaint,  on  the  ground  that  it  did  not  state  &cts  su£Bcient 
to  constitute  a  cause  of  action,  and  the  demurrer  was  sus- 
tained. This  ruling  having  been  made,  the  plaintiff  dis- 
missed the  first  paragraph  of  his  complaint,  and  there  was 
judgment  for  the  defendant.  The  ruling  on  the  demurrer  is 
the  error  assigned. 

The  personal  property,  for  the  price  of  which  the  action 
was  brought,  consisted  of  the  lock  and  call  boxes,  furniture, 
etc.,  of  a  post-office,  the  plaintiff's  intestate  having  been  post- 
master, and  the  boxes,  etc.,  having  been  sold  by  the  plain- 
tiff to  the  defendant,  who  succeeded  to  the  office  of  post- 
master. The  plaintiff,  at  private  sale,  without  any  appraise- 
ment and  without  any  order  of  court,  sold  and  delivered  the 
boxes,  etc.,  to  the  defendant,  at  such  price  as  should  be  fixed 
upon  by  two  men,  one  of  whom  should  be  chosen  by  each 
party,  and  if  they  disagreed,  a  third  should  be  chosen,  and  the 
three  thus  chosen  should  fix  the  price.  It  is  alleged  that  afler 
the  two  arbitrators  first  named  had  entered  upon  their  duties, 
but  before  they  had  agreed  or  disagreed,  the  defendant 
declared  he  would  not  abide  by  the  arbitration,  and  would 
not  be  bound  by  any  decision  they  might  make  in  the  prem- 
ises, and  no  agreement  seems  to  have  been  made  as  to  the 
price. 

The  question  submitted  is,  whether  the  administrator 
could  thus  sell  the  personal  property  of  his  intestate. 

The  statute,  as  a  general  rule,  contemplates  that  the  per- 
sonal property  of  a  decedent  shall  be  sold  at  public  sale.  2 
G.  &  H.  497,  sec,  48,  et  «eg.  The  court  may,  in  some  cases, 
order  a  private  sale,  as  in  the  case  of  sale  of  executory  con- 
tracts for  the  purchase  of  lands.  2  6.  &  H.  499,  sec.  55. 
According  to  sec,  60,  p.  500,  2  G.  &  H.,  "whenever  the 
Vol.  LI. —32 
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court  of  common  pleas  shall  be  satisfied  that  it  would  be  for 
the  advantage  of  such  estate  to  sell  any  part  of  the  personal 
property  thereof  at  private  sale,  such  court  may  authorize 
the  executor  or  administrator  to  thus  sell  the  same ;  but  such 
property  shall  in  no  case  be  sold  for  less  than  its  appraised 
value ;  nor  shall  such  executor  or  administrator  become  the 
purchaser  thereof;  and  a  return  of  such  sale  shall  be  made 
within  the  time  prescribed  by  the  court,  not  to  extend  beyond 
three  months;  and  bond,  with  approved  surety,  shall  be 
taken  for  the  purchase-money,  as  in  case  of  public  sales." 

The  question  must  be  decided  upon  the  statute  bearing  on 
the  subject,  and  not  upon  general  principles  of  the  common 
law.  It  does  not  appear  that  any  sale  of  the  property  was 
ever  completed.  At  least,  no  price  was  ever  agreed  upon. 
Nor  does  it  appear  that  there  was  any  inventory  and  appraise- 
ment of  the  property.  It  does  not  appear  that  either  party 
to  the  attempted  sale  was  uninformed  as  to  the  facts  of  the 
case.  There  is  no  question  in  the  case  as  to  the  rights  of  a 
bona  fide  purchaser  of  property  from  an  administrator  or 
executor.  The  defendant  refused  to  complete  the  contract 
of  purchase,  and  the  plaintiff  desires  to  compel  him  to  do  so 
by  making  him  pay  the  value  of  the  property.  But  the 
statute  says :  "  Such  property  shall  in  no  case  be  sold  for  less 
than  the  appraised  value."  How  can  the  plaintiff  fix  the 
minimum  price  at  which  he  may  sell  the  property,  when  he 
has  not  had  it  appraised  ?  Counsel  for  appellant  assume  that 
the  statute  is  merely  directory,  and  that  the  sale  is  valid 
without  a  compliance  with  its  requirements.  We  do  not  think 
this  position  can  be  sustained.  May  a  sheriff  sell  property 
without  appraisement,  where  the  law  requires  an  appraise- 
ment, and  confer  a  good  title  on  one  who  has  full  notice  of 
all  the  fiicts?     Certainly  not. 

Counsel  for  the  appellant  say  that  there  may  have  been  an 
order  of  the  court  for  a  private  sale  of  the  property,  and  that, 
if  there  was  not,  the  defendant  should  show  that  there  was  not, 
by  an  answer.  We  do  not  think  so.  The  plaintiff  under- 
took, in  the  second  paragraph  of  the  complaint,  to  allege  the 
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fiicts  necessary  to  show  a  valid  sale^  and  it  was  for  him  to 
show  all  the  facts  legally  essential  for  that  purpose.  We 
think  that  there  was  no  valid  sale,  and  that  there  was  no  error 
in  sustaining  the  demurrer  to  the  second  paragraph  of  the 
complaint. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


Vandever  v.  Hardy  et  al. 

Sheriff's  Sale.— .Sai^  Under  Judgment  to  Subject  Land  to  Payment  of  Judg-^  ^^  '^ 
ment  of  Another  Court, — Execution, — A  judgment  was  rendered  in  the  jj|  JSl 
court  of  comttion  pleas,  and  afterwards  the  circuit  court,  at  the  suit  of  the 
administrator  of  the  estate  of  the  judgment-plaintiff,  set  aside  as  fraudu- 
lent and  void  certain  conveyances  of  real  estate  of  the  judgment-defend- 
ant, adjudged  that  the  title  to  said  real  estate  was  in  said  judgment- 
defendant,  and  that  said  real  estate  was  subject  to  the  payment  of  said 
judgment  of  the  common  pleas,  and 'ordered  that  it  be  sold  to  pay  said 
judgment. 

Held^  that,  to  render  valid  the  sale  of  said  real  estate  by  the  sheriff,  it  was 

not  necessary  that  such  sale  should  be  made  on  an  execution  issued  upon 

the  judgment  of  the  court  of  common  pleas,  but  it  was  proper  for  said 

•  sale  to  be  made  on  an  order  therefor  issued  upon  said  judgment  of  the 

circuit  court. 

Same. — Evidence, — On  the  trial  of  an  action  to  recover  possession  of  real 
estate  from  one  who  had  purchased  it  at  sheriff's  sale,  brought  by  a  person 
claiming  title  through  the  judgment-defendant,  the  judgment  under 
which  such  sale  was  made  was  introduced  in  evidence  by  the  defendant, 
without  objection. 

Held^  that  if  the  introduction  of  said  judgment,  without  the  remainder  of 
the  record,  could  properly  have  been  objected  to  at  all  in  such  a  case,  the 
sufficiency  of  the  defendant's  evidence  could  not  be  questioned  on  that 
ground  upon  his  appeal  to  the  Supreme  Court,  no  objection  having  been 
made  in  the  lower  court. 

From  the  Switzerland  Circuit  Court. 

J,  A.  Works  and  J,  D.  Works,  for  appellant. 

W.  M.  Smith,  for  appellees. 
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WoRDEN,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  and  one  James  Griffin^  to  recover  possession 
of  a  certain  tract  of  land. 

Issue,  trial  by  the  court,  finding  and  judgment  for  the 
plaintiffs,  a  new  trial  having  been  denied  to  the  defendants. 
Vandever  alone  appeals,  Griffin  having  refused  to  join 
therein. 

The  plaintiffi,  as  we  understand  the  case,  claim  title  to  the 
land  through  Charles  Hardy,  and  the  question  involved  is 
whether  a  sheriff's  sale,  hereinafter  mentioned,  was  shown  to 
be  valid. 

The  facts,  as  shown  by  the  bill  of  exceptions,  were  briefly 
as  follows : 

In  1854,  a  judgment  was  recovered  in  the  Switzerland 
CJourt  of  Common  Pleas,  by  Quinton  Baily  against  Charles 
Hardy,  for  the  sum  of  seven  hundred  and  sixty -^seven  dollars 
and  eighty-three  cents  and  costs. 

In  November,  1856,  Kobert  N.  Lamb,  as  the  administra- 
tor of  said  Quinton  Baily,  recovered  a  judgment  in  the 
Switzerland  Circuit  Court  against  said  Charles  Hardy  and 
others,  setting  aside  several  deeds  as  fraudulent  and  void, 
adjudging  that  the  title  to  the  land  now  in  dispute  was  in 
said  Charles  Hardy,  and  that  it  was  subject  to  the  payment 
of  the  judgment  thus  recovered  in  the  court  of  common  pleas, 
and  ordering  that  the  land  be  sold  to  pay  said  judgment,  etc. 

An  order  of  sale  was  issued  upon  this  judgment  of  the 
circuit  court,  by  the  clerk  thereof,  reciting  the  substance  of 
the  judgment  and  that  in  the  court  of  common  pleas,  and 
directing  the  sheriff  to  sell  the  land,  in  pursuance  of  the 
order.  In  pursuance  of  this  order,  the  sheriff  made  the  sale, 
and  Vandever  became  the  purchaser,  at  the  price  of  six  hun- 
dred dollars,  and  received  the  sheriff's  deed.  The  sale 
appears,  so  far  as  we  are  advised,  to  have  been  in  all  respects 
regular. 

It  is  claimed  by  the  appellees,  that  no  execution  or  order 
of  sale  could  have  been  issued  upon  the  judgment  of  the  cir- 
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cuit  court;  but  that  the  execution  should  have  been  issued 
upon  the  judgment  recovered  in  the  court  of  common  pleas. 
But  we  are  of  a  different  opinion.  The  judgment  of  the  cir- 
cuit court,  as  has  been  stated,  ordered  the  land  to  be  sold  for 
the  payment  of  the  judgment  rendered  in  the  court  of  com- 
mon pleas,  and,  in  our  opinion,  it  was  quite  proper  for  an 
order  of  sale  to  issue  from  the  circuit  court  for  the  sale  of 
the  land,  in  pursuance  of  the  order  of  that  court.  Perhaps 
an  execution  might  have  been  issued  upon  the  judgment 
rendered  in  the  court  of  common  pleas,  and  the  land  levied 
upon  and  sold,  and  that  the  purchaser's  title  would  have 
been  protected  by  the  judgment  of  the  circuit  court,  as  against 
parties  to  that  judgment  or  their  privies;  but  we  decide 
nothing  in  that  respect.  We  are  satisfied  that  the  order  of 
sale  properly  issued  from  the  circuit  court. 

It  is  also  objected  that  the  judgment  only  of  the  circuit 
court,  on  which  the  order  of  sale  was  issued,  was  offered  in 
evidence,  and  not  the  entire  record.  It  is  claimed  that  the 
entire  record,  and  especially  the  complaint  on  which  the 
judgment  was  based,  should  have  been  given  in  evidence. 
The  judgment,  order  of  sale,  sheriff's  return  thereon,  and  the 
sheriff's  deed  were  given  in  evidence.  This  would  seem  to 
have  been  sufficient.  White  v.  Oronkhite,  35  Ind.  483; 
Splahn  V.  Gillespie,  48  Ind.  397. 

We  need  not  determine,  however,  whether  the  judgment 
alone  could  have  been  introduced  without  the  entire  record, 
had  objection  been  made.  Here  no  objection  was  made  to 
the  introduction  of  the  judgment  without  the  residue  of  the 
record,  and  we  think  it  clear  that  this  objection  comes  too 
late,  if  it  could  be  made  at  all  in  such  case.  The  case  differs 
from  many,  in  which  the  entire  record,  or  the  complaint  or 
pleadings  on  which  the  judgment  is  founded,  is  necessary  to 
establish  some  fiict  not  apparent  on  the  face  of  the  judgment. 
Here  the  judgment  ordering  the  sale  of  the  land  was  the  fact 
to  be  established,  and  this  was  proved  by  the  production  of 
the  judgment.  It  will  be  presumed  that  the  court  had  juris- 
diction over  the  parties  and  the  subject-matter. 
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It  seems  to  us^  therefore,  that  the  defendant  established 
his  title,  and  that  his  motion  for  a  new  trial  should  have 
been  granted. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


Scott  v.  The  Board  op  Commissionebs  op  Henry 
County. 

County  Treasurer.— ^Ao^/  Funds.—Fee  and  Salary  Act  ^/^/.— Section 
29  of  the  fee  and  salary  act  of  1871  (Acts  1871,  p.  38)  allows  the 
county  treasurer  an  annual  fixed  salary,  and  "no  more,  except  as 
hereinafter  provided ;  *'  but  no  subsequent  provision  was  made  in  said 
act  for  any  allowance  for  disbursing  the  school  funds  of  the  county;  and 
said  act  specifically  repealed  a  number  of  previous  acts  and  all  other  acts 
which  were  in  conflict  with  its  provisions ;  hence,  a  county  treasurer  was 
not  entitled  to  anything  for  disbursing  said  funds  for  the  yean  1871  and 
1872,  while  said  act  was  in  force. 

Same. — Repeal  of  StatuU. — So  much  of  section  107  of  the  school  law  of  1865 
(3  Ind.  Stat.  461)  as  relates  to  the  county  treasurer  is  in  direct  conflict 
with  section  29  of  the  act  of  187 1  (Acts  1 87 1,  p.  38),  and  was  repealed 
by  the  last  named  act. 

From  the  Henry  Circuit  Court. 

J.  T,  Mellett,  for  appellant. 

J,  T.  Elliott  and  W.  H.  MioU,  for  appellee. 

BusKiRK,  J. — The  appellant  was  treasurer  of  Henry 
county  in  the  years  1871  and  1872^  and  at  the  June  term, 
1874,  of  the  board  of  commissioners  of  said  county,  filed 
a  claim  against  the  county  of  eight  hundred  and  eighty-seven 
dollars  and  seventy-eight  cents,  as  such  former  treasurer,  for 
disbursing  the  school  funds  of  said  county  in  the  years  1871 
and  1872.  The  commissioners  refused  to  allow  the  claim  or 
any  part  of  it,  and  the  appellant  api^aled  to  the  circuit  court. 

In  the  circuit  court,  the  caso  wap  dismissed  for  want  of  a 
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valid  cause  of  action,  or  legal  claim  against  the  county.  Scott 
then  appealed  to  this  courL 

It  is  claimed  that  the  appellant  is  entitled  to  the  amount 
claimed  <indeff  section  107  of  the  school  law  of  1865  (3  Ind. 
Stat.  461),  whieh  reads  as  follows : 

^  Countf  auditors  shall  receive  for  their  services  in  man-' 
jiging  the  school  funds  the  two  per  cent,  damages  accruing 
on  all  sales  for  non-payments  of  loans,  two  per  cent,  on  all 
loans  on  which  the  mortgaged  premises  are  advertised  for 
sale  and  not  sold,  and  four  per  cent,  on  all  disbursements  of 
interest;  and  the  county  treasurer  shall  receive  one  per 
cent,  on  all  ^lisbursements  of  interest,  and  one  per  cent,  on 
the  amount  of  sdiool  tax  disbursed ;  and  the  sum  of  said  per 
cent,  on  disbaraements,  thus  ascertained,  shall  be  paid  in  the 
same  manner  and  out  of  the  same  revenue,  as  other  services 
of  said  officers  are  paid.'' 

There  was  no  revision  of  the  school  law,  or  of  the  law  reg- 
ulating the  fees  and  salaries  of  county  officers,  or  change  of 
the  above  recited  section,  either  directly  or  indirectly,  prior 
to  1871,  and  hence,  after  its  passage  in  1865,  and  up  to 
1871,  county  treasurers  were  entitled  to  one  per  cent,  on  the 
interest  and  school  tax  disbursed  by  them. 

Prior  to  1871,  county  treasurers  were  paid  for  their  servi- 
ces by  a  fixed  per  cent,  on  tke  amount  of  taxes  collected,  and 
graduated  according  to  the  total  amount  collected.  See 
1  Rev.  Stat.  1852,  p.  286.  Revised  again  in  1855.  See 
1  G.  &  H.  328,  the  nintib  section  of  which,  p.  333,  relates 
to  county  treasurers.  The  ninth  section  was  amended  and 
re-enacted  in  1861.  See  Acts  of  1861,  Special  Session, 
p.  42. 

The  school  law  of  185^  approved  June  14th  of  that  year, 
provided,  that "  the  county  auditor  and  treasurer  shall  receive 
for  their  services  each  two  and  a  half  per  cent,  on  all  receipts, 
and  disbursements  of  interest,  and  upon  all  sales  for  non- 
payment of  loans,  the  five  per  cent,  damages  accruing 
thereon."     1  Rev.  Stat.  1852,  p.  448,  sec.  69. 

The  fee  and  salary  act  of  1852,  in  addition  to  the  per  cent. 
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allowed  the  treasurer  for  collecting  taxes,  allowed  him 
"two  and  a  half  per  cent,  for  securing  and  paying  out  all 
other  moneys  other  than  tax  and  school  fund.''  See  Bevi- 
sion  of  1852,  pp.  286-7.  This  act  was  approved  June  16th, 
1862. 

The  fee  law  was  revised  in  1855,  the  ninth  section  of  which 
fixes  the  fees  of  county  treasurers,  and,  in  addition  to  per 
cent,  allowed  for  collecting  taxes,  allows  them  "  two  and  ii 
half  per  cent,  for  securing  and  paying  out  all  the  money.s 
other  than  tax  and  school  fund."  1  G.  &  H.  333.  This 
section  was  amended  and  re-enacted  in  1861,  and  the  act  of 
1861,  in  addition  to  the  percent,  for  collecting  taxes,  allowed 
the  treasurer  "two  and  a  half  per  cent,  on  all  moneys 
received  and  paid  out  other  than  tax  and  school  funds,"  and 
repealed  all  laws  in  conflict  with  the  provisions  thereof. 
See  Acts  of  1861,  Spec.  Sess.,  p.  41. 

Then,  in  1865,  the  school  law  was  revised,  and  section 
107  enacted,  which  has  heretofore  been  set  out,  and  under 
which  the  appellant  claims. 

And  so  stood  the  law  from  1865  to  1871,  during  which 
time,  it  is  conceded,  the  county  treasurers  were  entitled  to 
the  one  per  cent,  on  all  the  interest  and  school  tax  disbursed 
by  them.  But,  in  1871,  the  legislature  revised  the  fee  and 
salary  laws,  and,  as  to  the  county  treasurers,  made  an  entire 
change  in  the  compensation  allowed  for  their  services,  and 
in  the  mode  of  its  ascertainment,  from  the  per  cent,  on  the 
moneys  received  and  disbursed  to  fixed  salaries,  the  twenty- 
ninth  section  of  which  relates  to  treasurer's  fees,  and  k  as 
follows : 

"Section  29.  The  treasurer  of  each  county  shall  be 
allowed  the  sum  of  fifteeli  hundred  dollars  annually  for  his 
services  as  such  officer,  and  no  more,  except  as  hereinafter  pro- 
vided. When  the  population  of  the  county  exceeds  ten  thou- 
sand, he  shall  have  an  additional  allowance  of  seventy-five 
dollars  for  each  one  thousand  of  population  of  his  county 
over  ten  thousand  to  pay  for  deputies,  and  shall  have  in 
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addition  the  fees  and  commissions  now  allowed  by  law  for 
the  collection  of  delinquent  taxes/'     Acts  of  1871,  p.  38. 

This  section  is  plain,  direct  and  unequivocal.  It  fixes^ 
and  was  evidently  intended  to  fix,  the  entire  compensation 
to  be  paid  or  allowed  the  treasurer  for  his  whole  and  entire 
services  as  such.  And  to  make  the  intention  of  the  legisla- 
ture, if  possible,  still  more  clear,  the  words  "and  no  more" 
are  used  in  connection  with  the  amount  of  salary  to  be  paid 
the  treasurer  "  for  his  services  as  such  officer/' 

Since  1852,  at  least,  it  has  been  as  much  the  duty  of  the 
treasurer  to  disburse  the  interest  and  the  school  tax  recov- 
ered by  him,  as  to  collect  the  taxes  on  the  duplicate,  and  the 
annual  salary  provided  by  the  section  is  given  to  him  as 
much  for  the  former  as  for  the  latter.  It  is  given  for  all 
and  every  service  required  of  him  as  such  treasurer,  by  law, 
except  the  collection  of  delinquent  taxes^  for  which  he  is 
allowed  "the  fees  and  commissions  now"  (then)  "allowed  by 
law."  These  fees  and  commissions  are  paid  by  the  delin- 
quent tax-payers,  and  are  charged  and  collected  by  the 
treasurer  when  he  collects  the  delinquent  tax. 

Section  63,  p.  44,  of  the  act  repeals  specifically  a  number 
of  previous  acts,  and  adds,  "  and  all  other  acts  which  are  in 
conflict  with  the  provisions  of  this  act  are  hereby  repealed." 

Section  107  of  the  school  law  of  1865  allowed  the  treas- 
urer one  per  cent,  on  interest  and  school  tax  disbursed  by 
him. 

But  section  29  of  the  fee  and  salary  act  of  1871,  copied 
above,  declared  that  the  treasurer  shall  be  allowed  fifteen 
hundred  dollars  for  his  services  as  such  officer,  and  no  more, 
except  as  thereinafter  provided,  and  then  provides  that  when 
the  population  of  the  country  exceeds  ten  thousand  he  shall 
have  an  additional  allowance  of  seventy-five  dollars  for  each 
additional  thousand  of  population  to  pay  for  deputies,  and 
also  the  fees  and  commissions  then  allowed  by  law  for  col- 
lection of  delinquent  taxes.  So  much  of  section  107  of  the 
school  law  of  1865  as  relates  to  the  county  treasurer  is  in 
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direct  conflict  with  section  29  of  the  act  of  1871,  and  is 
therefore  repealed  by  the  last  named  act. 

The  appellant  was  treasurer  of  the  county  in  the  years 
1871  and  1872^  during  the  time  the  fee  and  salary  act  of 
1871  was  in  force,  and  the  disbursements  for  which  he 
claims  were  made  under  that  act,  and  we  think  that  it  is  too 
clear  to  admit  of  doubt  that  there  is  no  legal  foundation 
whatever  for  the  claim. 

We  are  referred,  by  appellant's  counsel,  to  the  cases  of 
Myrick  v.  The  Board,  etc.,  33  Ind.  383,  and  Adams  v.  The 
Boardy  etc.,  46  Ind.  454. 

The  services  claimed  for  in  the  above  cases  were  rendered 
after  the  passage  of  the  school  law  of  1865,  and  prior  to  the 
passage  of  the  fee  and  salary  act  of  1871.  It  was  correctly 
held  in  such  cases,  that  the  treasurers,  during  such  period, 
were  entitled  to  the  per  cent,  allowed  by  section  107  of  the 
school  law  of  1865.  The  cajses  have  no  bearing  upon  the 
question  involved  in  the  case  in  judgment. 

Counsel  for  appellant  also  calls  our  attention  to  section  28 
of  the  act  of  1871,  p.  38,  and  especially  to  the  words  ^^and 
no  more,  except  as  provided  in  this  act,"  and  insist  "that 
there  is  no  more  reason  why  the  auditor  should  receive  the 
per  cent,  for  managing  the  school  fund  than  that  the  treas- 
urer should,"  and  ask,  ^'Why  should  the  words  'and  no 
more,'  in  section  29  of  said  act,  be  construed  more  effective 
in  repealing  section  107  of  the  act  of  1865,  than  the  same 
words  in  section  28  of  the  same  act?"  We  think  a  satisfec- 
tory  answer  can  be  given  to  the  question  propounded.  The 
words  "and  no  more,"  of  themselves,  have  no  more  or 
greater  effect  in  one  of  said  sections  than  in  the  other.  But 
there  is  a  very  material  difference  in  the  two  sections  in 
another  respect.  Section  28  allows  the  auditor  one  thousand 
five  hundred  dollars  for  his  services,  "  and  no  more,  except 
as  provided  in  this  act."  It  then  allows  him  one  hundred 
dollars  for  each  thousand  of  population  of  the  county,  or  a 
fraction  of  over  five  hundred,  to  pay  for  deputies,  and  then 
adds,  "  and  in  addition  thereto,  he  shall  be  allowed  the  fees 


NOVEMBER  TERM,  1875.  607 

Mires  v.  Alley. 

and  commissions  allowed  to  him  for  services  arising  out  of 
the  management  of  the  school  fiind,"  etc.  This  exception 
continued  in  force  section  107  of  the  school  law  of  1865,  so 
&r  as  it  relates  to  the  county  auditor,  and  hence  he  was 
entitled  to  the  fees  therein  provided,  until  the  act  of  1873. 
But  section  29  of  the  said  act  contains  no  such  exception  in 
&vor  of  the  county  treasurer.  It  allows  him  the  salary  of 
one  thousand  five  hundred  dollars  annually,  "and  no  more, 
except  as  hereinafter  provided,"  and  no  subsequent  pro- 
vision was  thereinafter  made  for  any  allowance  for  disburs- 
ing the  interest  and  school  /tax,  and  hence  he  has  no  right 
thereto. 

Counsel  for  appellant  has  pressed  upon  our  consideration 
the  hardship  and  injustice  which  would  result  from  a  con- 
struction which  would  deprive  the  appellant  of  any  compen- 
sation for  his  services  in  the  management  of  the  school  funds. 
We  concede  the  hardship  and  injustice  of  the  discrimination 
in  &vor  of  the  auditor  and  against  the  treasurer ;  but  such  con- 
siderations are  for  the  legislature  boards  of  commission- 
Oar  duty  is  a  plain  one,  and  that  is  to  ascertain  and 
carry  out  the  legislative  intention ;  and  it  seems  very  obvi- 
ous to  us  that  it  was  the  intention  to  repeal,  so  &r  as  the 
treasurer  was  concerned,  the  provisions  of  section  107  of  the 
school  law  of  1865. 

The  judgment  is  affirmed,  with  costs. 
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Principal  and  Surety. — Co-Suretus. — Where  A.  and  B.  were  sureties  for 
C,  and,  pending  suit  for  the  collection  of  the  indebtedness,  it  was  agreed 
between  A.  and  6.  that  judgment  might  be  taken,  and  that,  A.  having 
paid  his  share  of  the  obligation  before  judgment,  the  property  of  both  C. 
and  B.  should  be  exhausted  before  the  property  of  A.  should  be  pro- 
ceeded against,  such  agreement  might  be  enforced  by  A.  against  B.  after 
judgment. 
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Same. — It  was  not  a  good  answer  by  B.  to  a  complaint  by  A.  to  enforce 
sach  agreement,  that  B.  was  only  an  accommodation  surety  for  A.  and  C. 

Same. — Nor  was  it  a  good  answer  by  B.  to  such  complaint,  to  allege  an 
agreement  made,  at  the  time  the  origrinal  obligation  of  C.  with  A.  and  B. 
as  his  sureties  was  contracted,  between  A.  and  B.,  in  reference  to  prop- 
erty of  the  principal  held  by  the  former. 

Same. — Nor  was  it  a  good  answer  to  such  complaint  to  allege  fraud  on  the 
part  of  A.  in  procuring  B.  to  become  his  co-surety  for  C. 

Same. — Nor  could  B.  set  up  in  bar  to  such  complaint  a  judgment  obtained 
in  another  action,  in  his  favor,  against  A.  for  costs. 

Supreme  Qom^i,— Overruling  Motion  to  Strike  Out. — No  error,  available  in 
the  Supreme  Court,  can  arise  on  overruling  a  motion  to  strike  out  part  of 
a  pleading. 

From  the  Decatur  Circuit  Court. 

8.  A.  Bonner y  J,  L.  Bracken  and  J.  D.  MUer^  for  appel- 
lant. 

J.  S.  Scobey,  for  appellee. 

BiDDLE,  C.  J. — This  suit  was  originally  brought  by  Sam- 
uel B.  Alley  against  Abram  Fromstine,  Joseph  Fromstine, 
Henry  Hess^  John  W.  Harper,  William  Keifer,  Charles  6. 
Shaw,  Goodrich  H.  Barlow,  Edward  A.  Herod,  Benjamin 
A.  Mires,  Thomas  S.  Mires,  Giles  E.  White,  and  William 
A.  Manlove. 

A  demurrer  to  the  complaint  was  sustained  as  to  all  the 
defendants  except  Benjamin  A.  Mires  and  Thomas  S.  Mires, 
and  final  judgment^  as  to  the  former  defendants,  rendered  on 
demurrer.  The  cause  then  proceeded  against  Benjamin  A. 
Mires  and  Thomas  S.  Mires,  on  an  amended  complaint,  in 
substance  as  follows : 

That  on  the  29th  day  of  September,  1871,  the  defendants 
Fromstine,  Fromstine,  Hess,  Harper  and  Keifer  recovered 
a  judgment,  in  the  Decatur  Court  of  Common  Pleas,  for  the 
sum  of  sixty-eight  dollars  and  thirty  cents  and  costs,  twenty 
dollars  and  forty  cents,  against  Benjamin  A.  Mires  and  Sam- 
uel B.  Alley;  that,  on  the  same  day,  in  the  same  court, 
Shaw,  Barlow  and  Herod  recovered  judgment  against  the 
same  parties  for  sixty-two  dollars  and  ninety-four  cents  and 
costs,  twenty-two  dollars  and   ninety  cents.     On  the  same 
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day^  before  the  rendition  of  said  judgments^  Benjamin  A. 
Mires  and  Alley  made  the  following  agreement: 

"It  is  agreed  that  judgment  may  be  taken  in  the  two 
above  entitled  causes  by  agreement  against  all  said  parties; 
first,  against  William  A.  Manlove,  as  principal;  second, 
against  the  defendant  Benjamin  A.  Mires,  and,  lastly,  against 
the  defendant  Samuel  B.  Alley,  as  sureties  of  said  Man- 
love,  said  Alley  having  paid  his  half  of  said  notes;  both 
said  Manlove  and  said  Mires  to  be  exhausted  before  pro- 
ceeding against  said  Alley.  And  it  is  further  agreed  that 
this  shall  not  be  pleaded,  referred  to,  or  used  in  any  other 
action  or  proceeding  between  said  parties,  growing  out  of 
their  relations  on  said  notes,  or  in  any  other  matter  con- 
nected therewith/' 

That  afterwards,  on  the  9th  day  of  October,  1871,  Thomas 
S.  Mires,  having  full  knowledge  of  said  agreement  and  that 
Benjamin  A.  Mires  was  to  pay  said  judgments,  and  at  the 
instance  and  request  of  Benjamin  A.  Mires,  became  the 
replevin  bail  of  said  Benjamin  for  the  payment  of  said  two 
judgments;  and  that  before  signing  said  replevin  bail,  said 
Benjamin  put  into  the  hands  of  said  Thomas  a  large  sum  of 
money,  to  wit,  seven  hundred  dollars,  with  which  to  pay 
said  two  judgments  and  costs,  which  amount  he  still  retains 
for  that  purpose ;  that  executions  were  issued  on  said  judg- 
ments and  placed  in  the  hands  of  the  sheriff,  who  is  about  to 
levy  the  same  on  the  property  of  Samuel  B.  Alley;  that 
Benjamin  A.  Mires  and  Thomas  S.  Mires  have  each  sufficient 
property  out  of  which  the  amount  of  said  judgments  can  be 
made;  that  as  to  said  judgments  between  these  parties,  Ben- 
jamin is  the  principal,  and  Thomas  his  surety,  and  not  the 
surety  of  both  Benjamin  and  Alley,  Prayer  to  determine 
the  suretyship,  and  decree  that  the  property  of  Benjamin 
and  Thomas  be  exhausted  before  the  property  of  Alley  shall 
be  levied  on,  and  for  general  relief. 

Benjamin  A.  and  Thomas  S.  Mires  each  filed  separate 
demurrers  to  the  amended  complaint,  alleging  a  want  of 
fiicts,  which  were  properly  overruled.     We  think  the  com- 
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plaint  is  sufficient.  Benjamin  then  moved  to  strike  ont  cer- 
tain parts  of  the  complaint;  his  motion  was  overruled;  he 
excepted;  and  now  presses  this  ruling  upon  us  as  an  error. 

We  have  often  had  occasion  to  decide  that  no  error  avail- 
able in  this  court  can  arise  on  such  ruling.  At  most^  it  can 
but  leave  surplusage  in  the  record,  which  does  not  vitiate 
that  which  is  good. 

Benjamin  A.  Mires  answered  in  six  paragraphs,  to  each  of 
which  a  demurrer  was  filed  for  want  of  sufficient  fiwts,  and 
sustained.  Exception  was  taken  to  each  ruling,  and  an 
appeal  to  this  court. 

The  first  paragraph  of  answer  sets  up,  that  Benjamin  A. 
Mires  executed  the  notes,  as  the  accommodation  surety  of 
Alley  and  Manlove,  and  for  no  other  consideration  whatever. 
We  cannot  perceive  how  this  can  be  made  an  answer  to  the 
agreement  stated  in  the  complaint. 

The  second  paragraph  of  answer  is  very  long,  but  may  be 
stated,  in  substance,  briefly  as  follows : 

It  admits  the  execution  of  the  notes,  but  avers  that  Man- 
love  was  elected  township  trustee ;  that  Alley  became  surety 
on  his  official  bond,  and  received  by  conveyance  a  large 
amount  of  property  from  Manlove  to  indemnify  him  against 
loss  as  such  surety ;  that  Manlove  afterwards  became  embar- 
rassed, and,  to  save  the  property  so  conveyed  to  Alley,  com- 
promised with  his  creditors;  that  the  notes  in  controversy 
were  given  in  pursuance  of  this  compromise;  that  to  pro- 
cure the  signature  of  said  Mires  to  the  notes.  Alley  repre- 
sented to  him  that  he  had  property  in  his  hands  sufficient  to 
pay  the  notes,  one-half  of  which  he  would  turn  over  to 
Mires  to  save  him  harmless  as  such  surety;  that  he  signed 
the  notes  upon  this  consideration,  and  no  other;  that  Alley 
did  so  hold  the  property,  and  afterwards  sold  and  converted 
it,  and  still  holds  the  proceeds,  which  are  sufficient  to  pay 
the  notes;  that  Manlove  is  insolvent.  Demand  for  an 
account,  and  that  said  proceeds  be  applied  to  the  liquidation 
of  said  debts. 

This  paragraph  can  not  be  held  as  an  answer  to  the  agree- 
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ment^  made  long  afterwards,  set  up  in  the  complaint;  besides, 
ifit  could,  we  think  there  should  have  been  an  averment 
that  the  property  in  the  hands  of  Alley  was  sufficient  to  pay 
the  judgments,  in  whole  or  in  part,  after  saving  Alley  harm- 
less from  his  obligation  on  the  official  bond  of  Manlove,  for 
which  purpose  it  was  originally  transferred  to  Alley ;  and 
fcr  another  reason,  that  no  relief  could  be  had  under  this 
paragraph  without  making  Manlove  a  party  defendant  to  it. 

We  can  not  perceive  any  substantial  difference  between 
the  second  and  third  paragraphs  of  answer,  except  the  aver- 
ment that  Alley  applied  the  property  so  placed  in  his  hands 
to  the  payment  of  other  debts  against  Manlove,  without  the 
knowledge  of  said  Mires.  This  would  not  relieve  it  from 
the  objections  existing  against  the  second  paragraph. 

The  fourth  paragraph  of  answer  is  similar  to  the  second 
and  third,  except  that  it  avers  fraud  against  Alley  in  obtain- 
ing the  signature  of  Mires  to  the  notes.  This,  afl«r  the 
notes  are  in  judgment,  is  no  answer  whatever,  and  can  in 
no  way  settle  the  relations  of  the  parties  as  sureties. 

The  fifth  paragraph  of  answer  sets  Up  a  judgment  for  costs 
in  fiivor  of  Benjamin  A.  Mires,  in  a  suit  wherein  Alley  was 
plaintiff,  to  recover  of  Mires  his  contributory  share  paid  by 
Alley  on  ^e  Manlove  notes,  wherein  both  Alley  and  Mires 
were  sureties.  That  was  a  different  proceeding  from  this,  in 
which  Alley  is  seeking  to  make  Mires  pay  his  share  of  the 
suretyship  on  the  judgments,  and  not  to  recover  money  for 
himself     It  is  no  bar  to  the  complaint. 

The  sixth  paragraph  sets  up  the  same  judgment  in  favor 
of  Mires  as.  that  shown  in  the  fifth,  with  a  transcript  of  the 
proceedings  as  an  exhibit,  and  also  the  agreement  between 
Alley  and  Benjamin  A.  Mires  described  in  the  complaint, 
which,  it  is  insisted  upon  by  the  appellant,  is  an  estoppel 
against  Alley,  sufficient  to  prevent  him  from  prosecuting 
this  suit.  In  this  we.  think  he  is  mistaken.  The  case  he 
relies  upon.  Wheat  v.  Ragsdale,  27  Ind.  191,  does  not  bear 
him  out  in  his  views.  That  case  simply  holds  that  a  party 
to  a  suit  may  bind  himself  by  an  admission  of  record  as  to 
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material  facts  involved  in  the  case.  In  this  case,  the  agree- 
ment set  forth  in  the  complaint  was  not  made  of  record,  but 
simply  between  the  parties  to  it. 

The  case  is  simply  this:  The  appellant  and  appellee 
were  sureties  for  Manlove.  The  appellee  paid  his  share  of 
the  obligation  before  judgment,  and  the  appellant  agreed 
that  both  Manlove's  and  his  own  property  should  be 
exhausted  before  the  property  of  the  appellee  should  be 
reached ;  and  he  has  shown  no  good  reason  in  his  defence  as 
between  these  sureties  why  he  should  not  fiilfil  his  agree- 
ment. 

Mires  refused  to  answer  further;  whereupon  the  court 
found  and  adjudged  that,  on  executions  issued  on  said  judg- 
ments, the  amounts  should  be  collected,  first,  out  of  the  prop- 
erty of  Benjamin  A.  Mires ;  that  being  exhausted,  next  out 
of  the  property  of  the  appellee;  and,  lastly,  out  of  the  prop- 
erty of  Thomas  S.  Mires,  and  we  think  correctly. 

The  judgment  is  affirmed,  with  costs. 


Smith  et  al.  t?.  Tyler. 

[51    612 

1138  697  Contract. — Consideration,  — Judgment, — Replevin  Bail.  —  Injimcticn.^k^ 
agreement  of  a  judgment  creditor  to  make  one-half  of  the  judgment  out  of 
the  property  of  the  judgment  debtor,  if  the  replevin  bail  would  pay  one- 
half  of  the  judgment,  if  without  any  other  consideration,  is  not  binding 
on  the  judgment  creditor,  and  the  collection  by  execution  of  the  residue 
of  the  judgment  will  not  be  enjoined.  This  is  also  the. case  where  the 
judgment  creditor  agrees  with  a  person  that  if  the  latter  will  become 
replevin  bail  he  shall  be  released  from  any  liability  upon  payment  of  one- 
half  of  the  judgment ;  for  the  reason  that  the  terms  of  the  recognizance  of 
the  replevin  bail  cannot  be  varied  by  a  contemporaneous  oral  agreement. 

From  the  Warren  Circuit  Court.  ^ 
J,  McCabe,  for  appellants. 
J.  M,  Rabby  for  appellee. 
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Downey,  J. — ^Action  by  the  appellee  against  the  appel- 
lants, to  enjoin  the  collection  of  a  judgqient.  The  complaint 
was  in  three  paragraphs.  To  the  first  a  demurrer  was  sus- 
tained. The  jury  found  for  the  defendants  on  the  second. 
The  suffidency  of  the  third  is  called  in  qutotion  by  the  appel- 
lants, who  assign  for  error  the  overruling  of  a  demurrer 
thereto.     That  paragraph  is  as  follows :    ' 

'^The  plaintiif  complains  further  of  the  defendants  and  says, 
that  on  the  30th  day  of  June,  1866,  said  defendant  William 
C.  Smith  recovered  judgment  in  the  Warren  Common  Pleas 
Court  against  Abram  S.  Jones,  Isaac  S.  Jones,  William 
Jones,  Cornelius  V.  White  and  plaintiff,  George  C.  Tyler, 
for  the  sum  of  two  thousand  and  twenty-eight  dollars  and 
eighty-eight  cents;  that  said  judgment  was  rendered  without 
relief  from  valuation  laws,  and  that  said  plaintiff  and  White 
were  sureties  for  the  indebtedness  for  which  said  judgment 
was  recovered,  and  were  jointly  liable  to  pay  the  same ;  that 
upon  said  judgment  Hiram  Tyler  and  James  Johnson  became 
replevin  bail,  on  the  6th  day  of  October,  1866.  Plaintiff 
forther  avers  that  said  Cornelius  V.  White  was,  at  the  time 
said  judgment  was  rendered,  the  owner  of  the  following 
lands  in  Warren  county,  Indiana,  to  wit:  the  west  half  of 
the  south-west  quarter  of  section  twenty-two,  township 
twenty-one,  range  nine  west ;  and  the  east  half  of  the  west 
half  of  the  north-east  quarter  of  section  twenty-eight,  town- 
ship twenty-one,  range  nine  west;  and  the  east  half  of  the 
north-east  quarter  of  section,  township  and  range  aforesaid ; 
also,  the  west  lialf  of  the  north-west  quarter  of  section  thirty- 
four^  town  and  range  aforesaid ;  and  forty-four  acres  off  the 
north  end  of  the  west  half  of  the  south-east  quarter  of  section 
twenty-eight,  town  and  range  aforesaid.  Plaintiff  avers  that 
said  lands  were  reasonably  worth  twelve  thousand  dollars. 
Plaintiff  further  avers,  that  at  the  same  time  judgment  was 
so  taken  by  said  Smith  against  the  above-named  parties, 
Daniel  Claflin  also  recovered  judgment  against  said  White 
for  the  sum  of  one  thousand  one  hundred  and  fifty-three 
Vol.  LI.— 33 
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dollars  and  thirty  cents,  and  William  Haines  recovered  judg- 
ment against  said  White  for  one  thousand  three  hundred 
and  ninety-nine  dollars  and  sixty-seven  cents,  and  one 
Sidney  Cronkhite  recovered  judgment  against  said  White 
for  the  sum  of  one  thousand  one  hundred  and  seventy- 
three  dollars  and  seven  cents,  and  one  Elizabeth  D. 
High  recovered  judgment  against  said  White  for  the  sum 
of  one  thousand  one  hundred  and  seventy-three  dollars  and 
twenty-eight  cents,  and  one  Elijah  L.  Oilman  recovered 
judgment  against  said  White  for  the  sum  of  two  hundred 
and  ninety-four  dollars  and  twenty-eight  cents,  and  that  the 
lien  of  said  judgments  attached  on  said  lands  at  the  same 
time.  PlaintiflF  further  avers,  that  aftei:wards  all  of  said 
judgment  creditors  of  said  White  caused  execution  to  be 
issued,  on  their  various  judgments,  to  the  sheriff  of  said 
county,  and  that,  by  a  mutual  arrangement  made  between 
said  judgment  creditors  and  the  sheriff*  of  said  county,  be 
levied  the  writ  issued  in  favor  of  said  Smith  on  the  said  west 
half  of  the  south-west  quarter  of  section  twenty -two,  town 
twenty-one,  range  nine  west,  upon  which  the  writ  in  fiivor  of 
Elizabeth  D.  High  was  also  levied.     Plaintiff*  further  avers, 

that  on  the day  of  August,  1867,  said  Elizabeth  D.  High, 

or  her  assignee,  bid  off*  the  south  half  of  said  tract  of  land  for 
the  full  amount  of  her  said  debt,  principal,  interest  and  costs, 
and  that  previous  thereto  the  said  Claflin,  Cronkhite,  Haines 
and  Oilman  had  bid  off*  the  balance  of  said  lands  for  the  full 
amount  of  their  judgments,  leaving  the  north  half  of  said 
tract  of  land  to  satisfy  said  Smith's  writ;  and  plaintiff* avers 
that  said  forty  acres  of  land  was  worth  two  thousand  dollars. 
Plaintiff*  further  avers,  that  on  the  2d  day  of  October,  1867, 
said  forty -acre  tract  of  land  was  offered  for  sale  by  the  sher- 
iff*, to  satisfy  said  Smith's  writ,  and  that  he  bid  it  off*  at  five 
hundred  dollars.  Plaintiff*  furthers  aver,  that  said  sale 
entirely  stripped  said  Cornelius  V.  White  of  property  sub- 
ject to  execution,  and  that  he  has  ever  since  been  utterly 
insolvent,  and  that  any  judgments  recovered  against  him 
since  then  would  be  worthless,  and  that  a  judgment  recoY- 
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ered  against  him  prior  to  said  sales  would  have  been  a  lien 
on  said  lands,  and  good  to  the  extent  of  their  value.  Plain- 
tiff further  says,  that  at  the  time  said  Hiram  B.  Tyler  became 
replevin  bail  on  said  judgment,  and  long  before  said  sheriff's 
sale  of  White's  realty,  said  defendant  Smith  assured  plaintiff 
that  he  would  make  one-half  of  said  judgment  out  of  the 
property  of  said  Cornelius  V.  White,  and  thAt  on  the  pay- 
ment by  them  of  one-half  of  said  judgment,  he  would  release 
and  absolve  them  from  all  further  liability,  and  that  he 
would  never  trouble  them  for  but  one-half  of  said  judgment, 
and  that  prior  to  said  sales  he  repeatedly  assured  plaintiff 
that  he  need  feel  no  uneasiness  about  said  judgment  after 
their  one-half  was  paid,  as  he  could  and  would  make  the 
balance  out  of  said  White.  Plaintiff  further  says,  that  he, 
on  the  17th  of  May,  1867,  paid  to  said  defendant  the  one- 
half  of  said  judgment,  to  wit,  the  sum  of  one  thousand  sev- 
enty-seven dollars  and  eight  cents,  and  that  after  said  writ  in 
favor  of  said  Smith  had  been  levied  on  the  real  estate  of  said 
White,  as  aforesaid,  and  before  any  of  said  White's  lands 
had  been  sold,  said  defendant  informed  plaintiff  of  the  fact, 
and  told  plaintiff  that  the  land  would  pay  the  other  half  of 
said  judgment,  and  that  he  would  see  that  it  did,  and  that 
plaintiff  should  never  be  troubled  with  said  debt  again, 
plaintiff  having  previously  thereto  paid  his  one-half  of  said 
judgment.  Plaintiff  further  avers,  that  said  defendant  did 
not  claim  or  pretend  to  claim  that  this  plaintiff  was  bound 
to  pay  him  but  one-half  of  said  judgment,  until  long  after  he 
had  bid  said  land  in,  as  aforesaid,  and  until  more  than  one 
year  had  elapsed  from  the  date  of  said  sales.  Plaintiff  fur- 
ther avers,  that,  had  it  not  been  for  said  assurances  from  said 
defendant  that  he  would  make  the  balance  of  said  judgment 
out  of  said  White,  and  that  he  released  plaintiff  therefrom, 
he  could  and  would  have  paid  said  judgment  in  full,  and 
taken  his  recourse  on  said  White  before  his  property  had 
been  sold  and  sacrificed,  as  aforesaid;  but,  relying  on  his, 
the  said  defendant's,  assurances  that  he  released  and  absolved 
them  from  further  liability  on  said  judgment  after  the  pay- 
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ment  by  them  of  the  one-half  of  the  same,  as  aforesaid,  and 
that  he  would  make  the  balance  out  of  White,  they  gave  the 
matter  no  further  attention,  and  took  no  steps  to  secure  them- 
selves. PlaintiflF  further  avers,  that  on  the  feith  of  said  Smithes 
promises  to  him  not  to  enforce  said  judgment  against  him, 
he  has  contracted  irrevocable  engagements.  Plaintiff  fiir- 
ther  avers  thai  said  Johnson,  replevin  bail  on  said  judgment, 
afterwards  paid  said  defendant  Smith  the  sum  of  five  hundred 
dollars  on  said  judgment.  Plaintiff  further  avers,  that  Abram 
S.  Jones,  Isaac  S.  and  William  Jones  have  been,  since  said 
judgment  was  rendered,  openly  and  notoriously  insolvent, 
and  have  had  no  property  subject  to  execution.  Plaintiff 
fiirther  avers,  that  said  defendant  Smith  now  claims  that 
there  is  now  due  him  on  said  judgment  the  sum  of  three  hun- 
dred and  twenty-seven  dollars  and  nineteen  cents,  and  that 
he  has  caused  execution,  to  issue  thereupon  to  said  defendant 
Haines,  the  sheriff  of  said  Warren  county,  and  that  said 
sheriff  has,  by  order  of  said  Smith,  levied  on  the  personal 
goods  of  said  George  C.  Tyler,  and  is  threatening  to  sell  the 
same  to  satisfy  said  writ. 

"  Wherefore  plaintiff  prays  that  said  defendants  be  enjoined 
from  proceeding  further  with  said  writ  against  the  property 
of  said  plaintiff,  and  that  said  defendant  Smith  be  forever 
enjoined  from  causing  any  other  writ  to  issue  against  the 
property  of  said  plaintiff  on  said  judgment,  and  that  the 
same  be  declared  satisfied  as  to  plaintiff,  and  for  all  other 
proper  relief" 

We  are  of  the  opinion  that  this  paragraph  of  the  complaint 
is  insufficient,  and  that  the  demurrer  thereto  should  have 
been  sustained.  There  was  no  consideration  for  the  prom- 
ise or  assurance  of  Smith  that  he  would  make  half  of  the 
amount  of  his  judgment  out  of  the  real  estate  of  White  and 
would  demand  only  one-half  of  the  amount  of  the  plaintiff. 
When  a  debt  is  due  and  not  controverted,  the  payment  by 
the  debtor  of  part  of  it  is  no  consideration  for  a  release,  or 
an  agreement  to  release  the  whole  debt.  Bateman  v.  JDg»- 
iefe,  5  Blackf  71,  and  note;  Fitzgerald  v.  Smithy  1  Ind.  310, 
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and  note;  Cameron  v.  Warbritton,  9  Ind.  351 ;  Stone  v.  Lew- 
many  28  Ind.  97;  MarkeVs  Adm\  v.  SpUler^s  Adm\  28  Ind. 
488;  mtenour  v.  MathewSy  42  Ind.  7.  It  is  not  claimed 
that  there  was  any  controversy  about  the  indebtedness  or  any 
part  of  it.  The  part  of  it  which  was  paid  was  not  paid 
before  it  was  due.  The  allegations  amount  to  nothing  more 
than  an  agreement,  without  consideration,  that  if  the  plain- 
tiff' would  pay  one-half  of  the  debt  when  due,  the  creditor 
would  make  the  other  half  out  of  the  property  of  the  co- 
debtor,  and  would  not  look  to  the  plaintiff  for  any  more 
than  that  one-half.  It  is  attempted  to  strengthen  the  posi- 
tion of  the  plaintiff^  by  stating  what  he  would  have  done  for 
his  protection,  if  the  defendant  had  not  made  the  promise  or 
given  the  assurance  alleged.  This  does  not  render  the 
invalid  promise  binding.  The  plaintiff  must  be  presumed 
to  have  known  that  the  covenant  was  not  binding,  and  .that 
be  was  at  liberty  to  take  any  steps  he  could  legally  have 
taken  to  protect  himself.  The  &cts  alleged  cannot  be  con- 
strued into  an  estoppel. 

For  this  ruling  of  the  court,  the  judgment  must  be  reversed. 
It  is  assigned  as  an  error,  however,  that  the  court  improp- 
erly sustained  the  demurrer  to  the  first  paragraph  of  the 
complaint.  It  is  alleged,  in  substance,  in  this  paragraph, 
that  on  the  30th  day  of  June,  1866,  the  defendant  .William 
C.  Smith  recovered  judgment  in  the  Warren  Common  Pleas 
against  the  plaintiff,  Tyler,  Cornelius  V.  White,  Abram  S. 
Jones,  Isaac  S.  Jones  and  Williain  Jones  for. two  thousand 
and  seventy-eight  dollars  and  eighty -eight  cents ;  that  said 
Tyler,  Cornelius  V.  White  and  William  Jones  were  sureties 
for  said  Abram  S.  and  Isaac  S.  Jones  in  the  indebtedness  on 
which  the  judgment  was  rendered,  which  fact  was  known  to 
said  Smith ;  that  when  the  judgment  was  rendered  and  ever 
since,  Abram  S.  and  Isaac  S.  Jones  have  been  notoriously 
insolvent.  Plaintiff  further  says  that  said  Cornelius  V. 
White  was  the  owner  in  fee  simple,  when  the  judgment  was 
rendered,  of  certain  real  estate  described,  in  Warren  county, 
Indiana,  of  the  value  of  twelve  thousand  dollars,  liable  for 
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the  payment  of  said  judgment;  that  on  the  6th  day  of  Octo- 
ber, 1866,  said  defendant  Smith  proposed  to  one  Hiram  B. 
Tyler,  that  if  he  would  enter  himself  as  replevin  bail  on  the 
judgment,  he,  Smith,  would  collect  one-half  of  the  same 
from  the  said  White,  and  that  upon  his  becoming  such 
replevin  bail  at  that  time,  and  paying  one-half  of  said  judg- 
ment, he,  said  Smith,  would  release  said  plaintiff  from  any 
further  liability  thereon,  and  look  to  the  defendants  in  the 
judgment  for  the  balance  of  the  same;  that  said  Hiram  B. 
Tyler,  for  the  benefit  of  said  George  Tyler,  and  for  the  pur- 
pose of  releasing  him  from  the  liability  to  pay  more  than 
one-half  of  said  judgment,  and  in  consideration  of  said 
Smithes  agreement  to  release  said  plaintiff  from  said  judg- 
ment on  payment  of  one-half  of  the  same,  then  and  there 
accepted  the  proposition  of  said  defendant  Smith,  and  entered 
himself  as  replevin  bail  on  said  judgment;  that  prior  to  said 
date,  to  wit,  on  the  11th  day  of  July,  1866,  said  plaintiff, 
George  C.  Tyler,  paid  on  said  judgment  twenty-five  hun- 
dred dollars;  and  that  afterwards,  to  wit,  on  the  17th 
day  of  May,  1867,  said  Hiram  B.  Tyler,  in  pursuance  of 
his  contract  and  agreement  with  said  Smith,  paid  said  Smith 
on  said  judgment  one  thousand  and  fifty-two  dollars  and 
eight  cents,  which  was  received  by  said  defendant  in  full  sat- 
isfaction of  all  demands  against  plaintiff  by  reason  of  said 
judgment,  and  that  said  defendant,  in  violation  of  his  con- 
tract and  agreement  with  said  Hiram  B.  Tyler,  and  in  fraud 
of  the  rights  of  plaintiff,*has  caused  an  execution  to  issue  to 
Haines,  his  co-defendant,  sheriff,  etc.,  against  the  plaintiff, 
said  White,  Abram  S.and  Isaac  S.  Jones  and  one  James 
Johnson,  who  also  became  replevin  bail  on  said  judgment, 
requiring  the  said  sheriff  to  collect  of  the  plaintiff  and  said 
other  parties  the  said  judgment,  etc.,  and  the  sheriff  has 
levied  said  execution  on  the  personal  property  of  said  plain- 
tiff, and  has  advertised  the  same  for  sale,  etc.  Prayer  for 
injunction,  etc. 

This  paragraph  of  the  complaint  may  be  liable  to  the 
same  objection    that  we  have  found  to  exist  to  the  third, 
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but  we  think  there  is  another  valid  objection  to  it.  It  sets 
up  a  parol  agreement^  made  at  the  time  the  replevin  bail 
became  liable  on  the  judgment^  that  neither  he  nor  the  plain- 
tiff* should  be  required  to  pay  more  than  one-half  of  the  judg- 
ment. This  cannot  be  allowed,  for  the  reason  that  it  is 
an  attempt  to  vary  the  terms  of  the  recognizance  of  the 
replevin  bail,  by  the  allegation  and  proof  of  a  contempora- 
neous oral  agreement. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
third  paragraph  of  the  complaint. 


Mason  r.  Cooksey. 


Vendor  and  Purchaser.— -finra^A  0/  Coicnant,— Damages,— Evution, — A 
complaint  in  an  action  for  the  breach  of  the  covenants  of  title  of  a  warranty 
deed  of  conveyance  of  real  estate  may  be  good  for  nominal  damages  with- 
out alleging  an  eviction  or  its  equivalent. 

Same. — Paramount  Title, — ^The  grantee  of  land  by  the  warranty  deed  of  one 
who  has  no  good  title  can  recover  only  nominal  damages  when  he  has 
not  been  evicted,  or  has  not  given  up  possession  to  a  person  having  and 
asserting  a  paramount  title,  or  has  not  bought  in  such  paramount  title. 

Same. — ^The  grantee  of  a  warranty  deed  need  not  be  at  the  trouble  and 
expense  of  a  lawsuit  to  resist  a  paramount  claim  to  the  land,  but,  when 
the  claim  is  once  asserted,  not  merely  known  to  exist,  he  may  in  good 
faith  yield  to  it  and  have  his  remedy  on  the  covenants  of  the  deed. 

Samr  — Complaint,— 1\  is  not  necessary,  in  an  action  for  breach  of  covenants 
of  title  brought  by  the  grantee  of  a  warranty  deed,  to  allege  in  the  com- 
plaint that  the  grantor  did  not,  after  the  execution  of  the  deed,  acquire  a 
title  which  would  inure  to  the  benefit  of  the  grantee  by  estoppel. 

Swamp  Land. — PatifU,^  Where  to  be  Recorded, — Secretary  of  State, — It  is  not 
necessary  or  proper  that  patents  issued  by  the  State  of  Indiana  of  swamp 
lands  sold  by  it  should  be  recor4ed  in  the  county  where  the  land  is  situated ; 
such  patents  are  required  to  be  recorded  by  the  secretary  of  state  in  his 
office,  and,  when  so  recorded,  are  notice. 

From  the  Greene  Circuit  Court 
JJ.  Burns,  for  appellant. 
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E,  E.  Rose,  J.  D,  Alexander  and  E,  Short,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  on  the  covenants  in  a  warranty  deed  of  real 
estate.  The  plaintiff  was  not  the  immediate  grantee  of  the 
defendant,  but  was  the  grantee  of  one  Harbin,  who  was  the 
grantee  of  the  defendant. 

It  is  alleged,  as  a  breach  of  the  covenants  in  the  deed,  that 
at  the  time  of  the  execution  of  said  deed  from  Mason  to  Har- 
bin, Mason  had  no  title,  but  the  same  was  in  one  Brown, 
and  that  at  the  time  of  the  execution  of  the  deed  from  Har- 
bin to  the  plaintiff,  Harbin  had  no  title,  but  the  same  was 
still  in  Brown ;  that  Harbin,  by  his  deed  from  Mason,  took 
no  title,  and  plaintiff,  by  his  deed  from  Harbin,  took  no  title; 
and  by  reason  thereof,  the  plaintiff  has  been  damaged  in  the 
sum  of  twelve  hundred  dollars. 

The  answer  was  in  two  paragraphs,  to  the  second  of  which 
a  demurrer  was  filed  by  the  plaintiff,  and  sustained  by  the 
court.  It  alleges  that  the  plainti^  by  virtue  of  the  deed 
made  by  Harbin  to  the  plaintiff,  took  possession  of  the  land 
so  conveyed,  and  still  holds  and  retains  the  same,  under  said 
deeds,  and  has  never  been  disturbed  ip  the  possession  of  said 
land,  nor  has  he  been  compelled  to  purchase  any  outstanding 
claim  or  title,  in  order  to  retain  said  possession. 

Reply  in  two  paragraphs : 

1.  A  general  denial. 

2.  A  special  paragraph,  not  requiring  a  more  particular 
notice. 

The  trial  was  by  the  court,  and,  by  request,  there  was  a 
special  finding  and  conclusions  of  law  as  follows : 

"The  defendant  in  the  above  entitled  cause  having 
requested  the  court  to  make  a  special  finding  of  the  iacts  in 
said  cause,  and  to  state  the  conclq^ions  of  law  thereon,  with 
a  view  of  excepting  to  such  conclusions  of  law,  the  court 
makes  the  following  special  findings  of  facts,  to  wit:  That 
the  land  described  in  plaintiff's  complaint,  to  wit,  the  south 
half  of  the  north-east  quarter  of  section  thirty-two,  township 
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seven  north^  of  range  seven  west;  situated  in  Greene  county, 
Indiana^  was  formerly  what  is  commonly  known  as  '  swamp 
land/  and  was  ceded  as  such  by  the  United  States  govern- 
ment to  the  State  of  Indiana;  that  on  the  4th  day  of  Janu- 
ary, 1854,  James  M.  H.  Allison  purchased  said  land  of  the 
State  of  Indiana,  in  accordance  with  the  laws  in  force  in 
said  State  relative  to  the  sale  of  swamp  lands;  that  said  Alli- 
son received  a  deed  or  patent  from  the  State  for  said  land, 
which  was  recorded  in  the  office  of  the  secretary  of  state,  but 
that  the  same  was  never  recorded  in  the  office  of  the  recorder 
of  Greene  county,  Indiana,  but  was  entered  on  the  tract- 
book  of  Greene  county,  Indiana,  as  being  entered  by  said 
Allison  January  4th,  1854;  that  on  the  23d  day  of  January, 
1854,  said  Allison  conveyed  said  land  to  the  Indiana  and  Illi- 
nois Central  Railroad  Company,  which  deed  was  recorded  in 
the  office  of  the  recorder  of  Greene  county,  Indiana,  on  the 
15th  day  of  May,  1856 ;  that  said  railroad  company  conveyed 
said  land  to  Morrison  and  Braden  on  the  29th  day  of  June, 
1868,  which  was  duly  recorded  in  the  office  of  the  recorder  of 
said  county  on  the  13th  day  of  May,  1869;  that  said  Braden 
purchased  the  interest  of  said  Morrison  m  said  land,  and  on 
the  15th  day  of  November,  1869,  said  Braden  conveyed  said 
land  to  one  Levi  L.  Brown,  which  deed  was  recorded  in  the 
recorder's  office  of  said  county  on  the  12th  day  of  March, 
1870.  The  court  also  finds  that  the  defendant,  Mason, 
purchased  said  land  of  the  State  of  Indiana,  as  swamp 
land,  in  accordance  with  the  laws  of  the  State,  on  the 
19th  day  oF  February,  1868,  and  paid  therefor  the  sum  of 
one  hundred  dollars,  and  received  a  deed  or  patent  for  said 
land  from  the  State,  which  was  duly  recorded  in  the  office  of 
the  recorder  of  Greene  county,  Indiana,  on  the  24th  day  of 
February,  1868 ;  that  on  the  21st  day  of  March,  1871,  said 
Mason  conveyed  said  land  by  warranty  deed  to  John  W. 
Harbin,  for  the  sum  of  four  hundred  dollars,  which  deed 
was  recorded  in  the  recorder's  office  of  Greene  county,  Indi- 
ana, on  the  8th  day  of  January,  1871,  and  on  the  8th  day  of 
January,  1872,  said  Harbin  conveyed  said  land,  by  general 
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warranty  deed,  to  Augustus  Cooksey,  the  plaintiff  herein,  for 
the  sum  of  five  hundred  and  eighty  dollars^  which  de^d  was 
recorded  in  the  office  of  the  recorder  of  Greene  county, 
Indiana,  on  the  9th  day  of  Januar}"^,  1872. 

^^  The  court  further  finds  that  at  the  time  the  defendant, 
Mason,  purchased  said  land  of  the  State,  the  same  was  wild 
and  uncultivated,  and  not  in  the  actual  possession  of  any  one. 
The  court  also  finds  that  at  the  time  of  said  purchase  by  said 
Mason,  said  Mason  had  no  actual  notice  or  knowledge  that 
said  Allison  had  ever  purchased  said  land  of  the  State,  or 
that  said  Allison,  or  any  one  claiming  under  him,  had  or 
claimed  any  title  or  interest  in  said  lands;  that  after  the 
conveyance  by  said  Mason  of  said  land  to  the  said  Harbia, 
said  Harbin  took  possession  of  said  land,  by  virtue  of  said 
purchase,  and  made  improvements  thereon,  and  that  said 
Cooksey  was  never  disturbed  in  his  possession  by  any  legal 
proceedings  of  ejectment  or  ouster,  nor  did  he  surrender  said 
possession  to  any  one  having  a  paramount  title  to  said  land; 
but  that  said  Cooksey  voluntarily  moved  off  and  abandoned 
the  possession  of  said  land;  nor  has  said  plaintiff  purchased 
any  outstanding  claim  or  title  to  said  lands,  in  order  to 
retain  the  possession  thereof;  but  said  plaintiff  had  learned 
that  other  persons  were  claiming  title  to  said  land  under  said 
Allison. 

"  The  court  further  finds,  that  the  plaintiff  ought  to  recover 
of  the  defendant  the  sum  of  four  hundred  and  seventy-eight 
dollars. 

"  Upon  the  fdregoing  facts,  the  court  arrives  at  and  states 
the  following  conclusions  of  law,  viz. : 

"  1.  That  said  James  M.  H.  Allison,  by  virtue  of  his  pur- 
chase of  said  land  from  the  State,  became  the  owner  thereof. 

"  2.  That  the  recording  of  the  deed  or  patent  of  said  Alli- 
son in  the  office  of  the  secretary  of  state  was  notice  to  all 
subsequent  purchasers. 

"  3.  That  said  Allison,  by  failing  to  have  his  deed  or  patent 
received  from  the  State  recorded  in  the  office  of  the  recorder 
of  Greene  county,  Indiana,  within  ninety  days  aft^r  itsexe- 
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« 

cution^  or  before  the  purchase  of  said  land  by  said  Mason 
from  the  State,  does  not  prejudice  the  rights  of  said  Allison 
or  those  claiming  under  him,  or  estop  them  from  setting  up 
said  deeds  or  title  to  defeat  the  title  of  said  Mason  and  those 
claiming  under  him. 

"  4.  That  a  deed  or  patent  received  from  the  State  of  Indi- 
ana for  swamp  land  is  not  governed  by  the  law  regulating 
the  recording  of  deeds  executed  by  private  individuals,  and 
that  persons  receiving  such  deeds  or  patents  are  not  required 
to  have  them  recorded  in  the  county  where  the  land  con- 
veyed is  situate,  in  order  to  protect  their  rights. 

"  5.  That  the  plaintiff  ought  to  have  and  recover  judgment 
of  the  defendant  for  the  sum  of  four  hundred  and  seventy- 
eight  dollars. 

"  6.  That  to  enable  the  plaintiif  to  recover  of  the  defendant 
the  amount  of  the  purchase-money  received  by  the  defend- 
ant for  the  land  sold  by  him  to  Harbin  as  described  in  the 
complaint,  it  is  not  necessary  that  the  plaintiff  should  have 
been  evicted  from  said  land,  nor  that  said  plaintiff  should 
have  been  conipellod  to  purchase  an  outstanding  paramount 
title  to  said  land  to  protect  and  maintain  his  possession,  but 
it  is  sufficient  if  the  plaintiff  has  acquired  no  titlo.'^ 

The  special  finding  is  signed  by  the  judge.  The  defendant 
excepted  to  the  conclusions  of  law. 

It  is  assigned  for  error  that  the  complaint  does  not  state 
fiicts  sufficient  to  constitute  a  cause  of  action,  that  the  court 
improperly  sustained  the  demurrer  to  the  second  paragraph 
of  the  answer,  and  that  the  court  erred  in  its  conclusions  of 
law. 

We  think  the  complaint  may  be  good  for  nominal  damages 
without  alleging  an  eviction  or  its  equivalent,  and  think  it 
need  not  allege  that  the  grantor  did  not,  after  the  execution 
of  the  deed,  acquire  a  title  which  would  enure  to  the  benefit 
of  the  grantor  by  way  of  estoppel.  We  think  the  demurrer 
to  the  second  paragra])h  of  the  answer  was  correctly  sus- 
tained, because  it  did  not  answer  the  whole  cause  of  action, 
which  it  assumed  to  do. 
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We  think  the  conclusion  of  law  by  the  court,  that  the 
patent  A*om  the  State  to  Allison  need  not  be  recorded  in  the 
office  of  the  recorder  of  Greene  county,  was  correct.  Con- 
veyances cannot  be  legally  recorded  in  the  recorder's  office 
unless  they  have  been  first  duly  acknowledged  or  proved 
and  certified  according  to  law.  1  G.  &  H.  261,  sec.  18, 
ei  seq.  No  provision  is  made  for  acknowledging  patents  for 
swamp  lands  issued  by  the  officers  of  the  State.  It  is  simply 
required  that  they  shall  be  signed  by  the  governor,  attested 
by  the  secretary  of  state,  and  have  the  seal  of  the  State 
affixed  thereto.  1  G.  &  H.  599,  sec.  14,  and  607,  sec.  4. 
They  are  required  by  law  to  be  recorded  by  the  secretary  of 
state  in  books  to  be  kept  in  his  office.  1  G.  &  H.  599,  sec 
14,  arid  607,  sec.  4. 

Perhaps  the  second  patent  for  the  same  land  should  be 
held  void  ab  initio,  Stoddard  v.  ChamberSf  2  How.  284.  It 
is  not  to  be  presumed  that  the  State  will  sell  and  convey  a 
second  time  the  same  tract  of  land.  If  this  should  occur 
by  mistake,  as  was  probably  the  case  here,  the  parties  affected 
must  appeal  for  remedy  to  the  justice  of  the  State. 

We  are  of  the  opinion  that  the  conclusion  of  the  court,  that 
the  plaintiff  was  entitled  to  substantial  and  fiiU  damages, 
under  the  facts  of  the  case,  is  erroneous.  There  was  no  evic- 
tion ;  nor  did  the  plaintiff  yield  to  a  paramount  title  by  giving 
up  possession  to  a  party  asserting  it;  nor  did  he  buyit  in. 
Hannah  v.  Henderson,  4  Ind.  174;  Reasoner  v.  Edmundnorif 
5  Ind.  393;  Hacka^  v.  Blake,  17  Ind.  97.  There  need  not 
be  a  dispossession  by  process  of  law,  to  constitute  an  eviction. 
The  covenantee  need  not  be  at  the  tix)uble  and  expense  of  a 
lawsuit;  but  when  the  paramount  claim  is  once  asserted,  he 
may  in  good  faith  yield  to  it,  and  have  his  remedy  on  the 
covenants.  In  this  case,  no  paramount  claim  to  the  landi< 
was  asserted  by  any  one.  The  most  that  the  plaintiff  was 
entitled  to  under  the  fiicts  of  the  case  was  nominal  damages. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  render  judgment  for  nominal 
damages  in  favor  of  the  plniiitiff. 
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The  Logansport,  Crawfordsville  and  South- 
western Railway  Co.  v.  Byrd. 

Railroad. — KUUng  Animals. — Proceeding  after  Judgment. — A  motion  for  a 
writ  provided  for  by  sees.  5  and  6,  3  Ind.  Stat.  415-6,  to  be  directed  to  an 
employe  of  a  railroad  company,  against  which  a  judgment  had  been  ren- 
dered for  the  value  of  an  animal  killed,  concluded  with  a  request  that  the 
court  would  <*  order  said  agent  to  pay  into  the  clerk's  office  of  said  court 
one-half  of  said  moneys,  or  so  much  thereof  as  will  pay  the  judgment  and 
costs  herein."     No  objection  was  made  to  the  motion. 

Held^  that,  on  the  proceedings  under  said  writ,  the  introduction  of  the  rec- 
ord of  said  judgment  in  evidence  could  not  be  objected  to  on  the  ground 
that  **  the  motion  did  not  show  that. there  was  such  a  judgment  rendered, 
or  that  a  transcript  of  it  had  been  filed  and  recorded  in  the  clerk's  office." 

From  the  Montgomery  Circuit  Court. 

R,  B.  F.  Pierce,  for  appellant. 

Pettit,  J. — This  was  a  proceeding  under  sees.  5  and  6  of 
the  act  of  March  4th,  1863,  3  Ind.  Stat.  413.  On  the  27th 
day  of  April,  1874,  in  open  court,  the  appellee  filed  the  fol- 
lowing motion : 

''  Comes  now  the  said  plaintiff  by  Thompson  &  Thomp- 
son, his  attorneys,  and  files  his  motion  herein,  to  wit: 

"State  of  Indiana,  Montgomery  county.  Circuit  Court, 
April  term,  1874.  Levi  Byrd  v.  The  Logansport,  Cfrawfords^ 
vUU  and  South -Western  Railway  Company, 

"  Plaintiff  moves  the  court  to  order  Charles  A.  Hartwell, 
defendant's  agent  at  the  city  of  Crawfordsville,  to  appear  at 
such  day  as  the  court  may  order,  during  the  present  term  of 
this  court,  to  answer  on  oath  as  to  the  amount  of  money  in 
his  hands,  if  any,  belonging  to  said  defendants,  their  lessees, 
assignees,  or  receivers,  and  also  the  probable  amount  of 
money  belonging  to  defendants,  their  assigns,  lessees  or 
receivers,  received  daily  by  said  agent,  and  to  order  said 
agent  to  pay  into  the  clerk's  office  of  said  court  one-half  of 
said  moneys,  or  so  much  thereof  as  will  pay  the  judgment 
and  costs  herein." 

A  general  denial  was  filed  by  the  appellant,  and  the  ques- 
tion was  submitted  to  the  court  without  a  jury. 
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On  the  hearing,  the  agent,  Hartwell,  testified  that  he  was 
agent  of  the  company,  and  that  he  was  daily  in  receipt  of 
twenty  or  twenty-five  dollars  for  the  defendant. 

Shannon,  a  deputy  clerk  of  the  court,  was  then  called  and 
sworn  as  a  witness  and  produced  order  book  No.  11  of  the 
court,  in  which  was  recorded  a  transcript  of  a  judgment  for 
twenty-five  dollars  in  favor  of  the  appellee,  and  against  the 
appellant,  for  killing  stock  where  the  road  was  not  fenced, 
and  it  also  showed  that  an  execution  on  the  judgment  had 
been  issued  by  the  justice  and  returned  no  property  found. 
The  introduction  of  the  record  was  objected  to,  on  the 
ground  that  the  motion  did  not  show  that  there  was  such  a 
judgment  rendered,  or  that  a  transcript  of  it  had  been  filed 
and  recorded  in  the  clerk's  office.  This  objection  was  over- 
ruled, and  the  record  was  read  in  evidence.  The  only  ques- 
tion in  the  case  is,  was  the  motion  sufficient  to  authorize  the 
reading  of  the  record  in  evidence?  We  think  it  was.  The 
statute  does  not  say  or  point  out  what  the  motion  in  such 
case  shall  contain,  nor  was  there  any  objection  to  its  suffi- 
ciency until  the  record  was  ofiered  in  evidence.  The  motion 
concludes  thus: 

''And  to  order  said  agent  to  pay  into  the  clerk's  office  of 
said  court  one-half  of  said  moneys,  or  so  much  thereof  as 
will  pay  the  judgment  and  costs  herein." 

This  was  clearly  a  notice  to  the  appellant  that  an  unpaid 
and  outstanding  judgment  was  against  her  and  in  fitvor  of 
the  appellee. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 


The  Logansport,  Crawfordsville  and  South- 
western Railway  Company  t?.  Bowers. 

From  the  Montgomery  Circuit  Court. 
R,  B,  F.  Pierce,  for  appellant. 
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Paul  z/.  The  Connersville  and  Newcastle  Junction  Railroad  Company  ei  al, 

Pettit,  J. — This  case  is  in  all  legal  respects  the  same  as 
the  ease  of  The  Logansport,  etc,.  Railway  Co.  v.  JByrd,  ante, 
p.  525 ;  and  on  the  authority  of  that  case  this  is  affirmed^  at 
the  costs  of  the  appellant. 


Paul  v.  The  Connersville  and  Newcastle  Junc- 
tion Railroad  Company  et  al. 

Vendor  and  Purchasbr. — Railroad  Track  Across  Land, — Conditim  Subse- 
quent,— A  vendee  who  purchases  land  with  an  open,  graded  railway  track 
across  it,  with  its  embankments  and  excavations  plain  to  be  seen,  pur- 
chases  with  notice  of  whatever  rights  in  said  track  there  may  be  outstand- 
ing ;  and  the  warranty  deed  of  his  vendor  cannot  affect  such  outstanding 
rights  in  third  parties ;  nor  can  he  divest  such  rights  upon  a  breach  by 
the  third  parties  of  a  condition  subsequent  contained  in  the  grant  to 
them  by  the  vendor. 

From  the  Henry  Circuit  Court. 

J.  T.  Elliott  and  TT.  Grose,  for  appellant. 

M.  L.  Bundy,  J.  H.  MeUeU  and  Coombs,  Miller  &  Bell,  for 
appellees. 

BiDDLE,  C.  J. — This  was  an  action  by  the  appellant 
against  the  appellees.  There  were  two  paragraphs  in  the 
complaint.  The  first  alleges,  that  the  plaintiff  is  the  owner 
of  a  certain  tract  of  land  therein  described,  situate  in  the 
county  of  Henry,  upon  which  the  defendant's  road  is  laid 
out  and  located ;  that  the  defendant,  with  men,  horses,  wag- 
ons and  other  vehicles,  has  entered  upon  said  land,  and  is 
cutting,  digging  and  excavating  the  earth,  and  throwing  up 
levees,  etc.,  with  the  avowed  purpose  of  making  and  con- 
structing her  railroad  over  and  upon  said  land;  that  the 
defendant  has  never  presented  to  the  plaintiff  any  instrument 
showing  or  informing  him  as  to  the  rights,  or  interests,  or 


51    607 
196    478 


528  SUPREME  COURT  OF  INDIANA, 

Paul  V.  The  Connersville  and  Newcastle  Junction  Railroad  Company  d  «/. 

^Yi(lth  of  land  intended  to  be  appropriated  to  the  use  of  said 
road,  nor  has  she,  by  purchase  or  otherwise,  acquired  any 
right  of  way  or  interest  in  the  said  land  from  the  plaintiff, 
or  otherwise.  Prayer  for  injunction  to  restrain  the  defend- 
ant until  she  shall  comply  with  the  constitution  and  laws  of 
the  State,  and  for  other  relief. 

The  second  paragraph  alleges  the  same  &cts,  in  substance, 
with  the  allegation  that  the  defendant  has  constructed  her 
railroad  over  and  upon  said  land,  and  holds  possession 
thereof  without  right.  Prayer  for  a  recovery  of  the  land, 
damages,  and  other  relief. 

A  demurrer  to  the  complaint  was  overruled,  and  exception 
taken. 

The  defendant  answered,  first,  by  general  denial,  and 
second,  setting  up,  in  substance,  the  following  &cts: 

That  on  the  24th  day  of  May,  1853,  one  John  Wilson, 
who  was  then  the  owner  of  the  land  mentioned,  executed  to 
the  Cincinnati,  Cambridge  and  Chicago  Short  Line  Railroad 
Company  the  following  instrument,  viz. : 

"  Know  all  men  by  these  presents,  that  I,  John  Wilson, 
in  consideration  of  the  benefits  and  advantages  of  the 
improvement  to  the  public  and  to  myself,  and  three  hundred 
dollars  to  me  paid  by  the  Cincinnati,  Cambridge  and  Cliicago 
Short  Line  Railroad  Company,  the  receipt  of  which  is  hereby 
acknowledged,  and  to  enable  said  company  to  procure  sub- 
scriptions to  its  stock  and  to  construct  its  railroad  from  New- 
castle to  the  Indiana  State  line,  do  hereby  grant  and  release  to 
the  said  Cincinnati,  Cambridge  and  Chicago  Short  Line 
Railroad  Company  the  right  of  way  for  its  said  railroad,  and 
the  right  to  construct  said  railroad,  according  to  the  provi- 
sions of  the  charter  of  said  company,  over  and  through  the 

tract  of  land  held  and  owned  by  me  in township, 

Henry  county,  Indiana.  The  above  amount  to  be  paid  in 
the  capital  stock  of  said  company,  drawing  six  per  cent 
interest  in  stock  until  the  road  is  completed.  The  company 
are  to  make  or  construct  two  road-crossings,  three  cattle- 
guards,  and  one  Culvert  on  my  land. 
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"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  24th  day  of  May,  1853. 

(Signed,)  "John  Wilson.    [Seal.]" 

It  is  further  averred,  that  Wilson  put  the  company  named 
in  the  above  instrument  in  possession  of  the  premises,  and 
that  that  company  graded  and  prepared  the  road  for  its 
superstructure ;  that  afterwards  the  company  last  mentioned 
consolidated  with  another  company,  known  as  the  Cincinnati, 
Newcastle  and  Michigan  Railway  Company,  and  the  con- 
iK>lidated  company  assumed  the  name  of  the  Cincinnati  and 
Chicago  Railroad  Company,  which  latter  company  held  and 
occupied  the  premises  until  the  Ist  of  May,  1860,  when 
Walton  J.  Smith  obtained  a  judgment  or  decree  in  the  Henry 
Circuit  Court  for  the  sale  of  that  part  of  the  road  between 
the  town  of  Newcastle  and  the  eastern  line  of  the  State, 
including  road,  road-bed,  right  of  way)  depot  grounds,  fran- 
chises, and  all  the  property  and  privileges  of  whatsoever 
nature  to  the  same  belonging.  This  judgment  of  the  Henry 
Circuit  Court,  as  is  shown  by  the  finding  on  which  it  was 
rendered,  was  based  upon  the  recovery  by  Smith  of  an  ordi- 
nary judgment  against  the  last  named  company  for  something 
over  eighteen  thousand  dollars,  on  the  8th  of  November, 
1859,  in  the  Delaware  Circuit  Court,  and  the  &ct  of  the 
insolvency  of  the  company.  In  pursuance  of  the  judgment 
of  the  Henry  Circuit  Court,  the  road  was  sold  out  by  the 
sheriff,  and  Smith  became  the  purchaser,  and  received  the 
sheriff^s  deed  therefor.  Smith  afterwards,  for  a  valuable 
consideration,  conveyed  the  same  to  the  defendant  herein, 
the  Connersville  and  Newcastle  Junction  Railroad  Com- 
pany, a  corporation  organized  for  the  construction  of  a  rail- 
road from  Connersville  to  Newcastle ;  and  the  latter  com- 
pany, in  pursuance  of  its  said  purchase,  took  possession  of 
the  premises  and  completed  the  graduation  of  the  road  and 
laid  down  its  superstructure,  and  is  now  operating  the  same 
as  her  road. 

It  is  fiirther  alleged,  that  before  and  at  the  time  the  plain- 
VoL.  LI.— 34 
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tiff  became  the  owner  of  the  tract  of  land  mentioned  in  the 
complaint^  the  embankments  and  excavations  had  been  con- 
structed by  the  Cincinnati^  Cambridge  and  Chicago  Short 
Line  Railroad  Company^  of  which  the  plaintiff  hftd  full 
knowledge ;  which  embankments^  excavations  and  road-bed 
have  in  no  way  whatever  been  changed  by  tlie  defendant. 

A  demurrer  for  want  of  sufficient  &cts  was  filed  to  the 
second  paragraph  of  the  answer^  but  was  overruled,  and  the 
plaintiff  excepted.  Replications  were  filed,  not  necessary  to 
be  here  noticed,  and  issues  joined,  which,  upon  trial  by  the 
court,  were  found  for  the  defendants,  and  judgment  was  ren- 
dered accordingly,  over  a  motion  by  the  plaintiff  for  a  new 
trial. 

The  plaintiff  below  appeals,  and  has  assigned  for  error, 
amongst  other  things,  the  overruling  of  the  demurrer  to  the 
second  paragraph  pf  answer. 

We  are  of  opinion  that  the  facts  alleged  in  the  second  par- 
agraph of  answer  show  that  there  was  an  .outstanding  right 
of  way  for  a  railroad  across  the  ground  in  controversy,  in 
some  one,  at  the  time  Paul,  the  appellant,  became  the  owner 
of  the  land,  and  that  he  had  notice  of  the  &ct.  Not  only  is 
such  notice  averred,  but  the  embankments  and  excavations 
were  actually  made,  and  the  grade  established  across  the 
land,  when  it  was  purchased  by  Paul. 

When  a  vendee  purchases  land  with  a  common,  open  high- 
way running  across  it,  he  cannot  suppose  that  he  is  purchas- 
ing the  exclusive  right  to  the  close  of  the  highway  as  against 
the  public ;  and  we  think  when  a  vendee  purchases  land  with 
an  open  graded  railway  track  across  it,  with  its  embank- 
ments and  excavations  plain  to  be  seen,  that  he  is  put  apon 
his  guard,  and  purchases  with  notice  of  whatever  rights  there 
may  be  outstanding  in  said  railroad  track. 

The  purchaser  of  real  estate  in  the  possession  of  a  third 
person  is  bound  to  take  notice  of  such  person's  title  to  the 
possession,  whether  his  title  be  legal  or  equitable.  JohmMm, 
v.  Glancy,  4  Blackf.  94.  This  is  a  familiar  principle  of  law, 
and  we  think  the  same  rule  should  apply  to  a  railroad  track. 
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graded  and  established  at  the  time  the  vendee  makes  his 
purchase.  Sach  a  track,  he  must  know,  is  inconsistent  with 
any  exclusive  right  to  the  lands  over  which  it  runs. 

We  decide  nothing  as  to  the  rights  of  the  vendee  against 
his  vendor  under  covenants  of  seisin  or  warranty,  as  such 
covenants  could  not  affect  the  outstanding  rights  in  the  rail- 
road track. 

The  grant  of  John  Wilson  to  "  The  Cincinnati,  Cambridge 
and  Chicago  Short  Line  Railroad  Company"  shows  that  the 
title  to  the  railroad  track  in  controversy  passed  out  of  Wil- 
son before  Paul  became  the  owner  of  the  land ;  and  other 
allegations  in  the  second  paragraph  of  answer  show  that  the 
track  has  been  in  the  possession  of  some  one,  adverse  to  both 
Paul  and  Wilson,  from  that  time  until  the  commencement 
of  this  suit.  We  think,  therefore,  that  Paul  must  be  held  as 
a  purchaser  with  notice  of  all  the  outstanding  rights  to  the 
railroad  track  at  the  time  he  became  the  owner  of  the  land. 

The  second  paragraph  of  the  answer  does  not  expressly 
aver  that  Paul  is  the  vendee  of  Wilson,  but  it  shows  that 
Paul  became  the  owner  of  the  land  after  Wilson  had  made 
the  grant  of  the  right  of  way  to  "  The  Cincinnati,  Cam- 
bridge and*  Chicago  Short  Line  Railroad  Company"  and  put 
the  corporation  in  possession  of  the  track.  Paul  therefore 
cannot  stand  on  any  better  ground  than  if  he  was  the  imme- 
diate vendee  of  Wilson,  after  Wilson  had  made  the  grant  of 
the  right  of  way  in  the  railroad  track.  But  supposing  Paul 
to  be  the  immediate  vendee  of  Wilson,  and  to  take  all  that 
Wilson  could  convey  in  the  land  after  he  had  made  the  grant 
of  the  right  of  way  to  the  railroad,  the  question  arises,  could 
Paul  take  advantage  of  any  condition  subsequent  in  the 
grant  of  Wilson,  by  which  the  estate  in  the  lands  covered 
by  the  railroad  track  could  be  divested?  We  do  not  decide 
that  there  is  any  such  condition,  either  expressed  or  implied 
in  the  grant  of  Wilson,  but  if  it  should^  be  so  held,  could 
Paul  take  advantage  of  it,  aft;er  Wilson,  the  original  grantor, 
had  conveyed  away  the  land?  We  think  not.  The  law  is 
firmly   settled   otherwise.     "Nothing   in   action,   entry   or 
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re-entry  can  be  granted  over."  Co.  Lit.  214  a;  2  BL  Com. 
154-157.  "Conditions  subsequent  are  not  favored  in  law, 
and  are  construed  strictly,  because  they  tend  to  destroy 
estates."  They  can  be  reserved  only  to  the  grantor  or  his 
heirs,  and  no  others  can  take  advantage  of  a  breach  of  them. 
4  Kent  Com.  129;  Hunt  v.  J5ec«on,  18  Ind.  380;  Heastonw 
The  Board  of  Comm^rs,  etc.,  20  Ind.  398;  Ricev.  Boston  and 
Worcester  R,  R.  Co.,  12  Allen,  141;  Hooper  v.  CummingSj 
45  Maine,  359 ;  Underhill  v.  The  Saratoga  and  Washington 
R.  R.  ^o.,  20  Barb.  455 ;  Proprietors  of  the  Church,  etc.,  v. 
Gh-ant,  3  Gray,  142. 

But  the  most  apposite  case  to  the  one  under  consideration, 
which  we  have  been  able  to  find,  is  NicoU  v.  ITie  N.  Y.  and 
Erie  R.  R,  Co.,  2  Kernan,  121.  In  that  case  the  jury,  by  a 
special  verdict,  found  the  following  facts: 

"That  on  the  1st  day  of  July,  1836,  Nicholas  A.  Dederer, 
being  the  owner  in  fee  simple  of  a  farm  situate  in  Blooming 
Grove,  Orange  county,  executed  to  the  Hudson  and  Delaware 
Railroad  Company  a  deed,  dated  that  day,  whereby,  in  con- 
sideration of  the  benefits  and  advantages  to  him  of  the  rail- 
road proposed  to  be  made  by-  the  company,  and  of  one 
dollar  to  him  paid  by  the  company,  he  granted  to  such 
company  the  privilege  of  surveying  and  laying  out,  by 
its  agents  and  engineers,  through  his  farm  or  tract  of  land, 
the  route  and  site  of  its  road;  and  also  granted,  bargained, 
sold  and  conveyed  unto  the  company  and  its  successors,  so 
much  of  the  farm  as  might  be  selected  and  laid  out  by  the 
company  for  the  site  of  its  railroad,  six  rods  in  width  across 
the  farm ;  provided  always,  and  such  grant  was  made  upon 
the  express  condition,  that  the  company  would  construct  its 
railroad  within  the  time  prescribed  by  the  act  incorporating 
the  same.  That  subsequently,  and  before  the  27th  of  October, 
1836,  the  company  selected  and  laid  out,  for  the  site  of  its 
railroad  througli^the  farm,  a  strip  of  land  six  rods  wide, 
extending  through  the  farm.  That  on  the  1st  day  of  April, 
1844,  the  farm  formerly  owned  by  Dederer,  by  virtue  of 
sundry  mesne  conveyances,  became  the  property  of  the  plain- 
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tiii'  in  fee  simple,  sabject  only  to  sucb  right  as  the  Hudson 
and  Delaware  Railroad  Company  then  had  to  any  portion 
thereof  sufficient  for  the  track  of  its  road.  That  this  company, 
on  the  27th  day  of  October,  1836,  commenced  the  construc- 
tion of  its  railroad,  but  never  completed  or  put  in  operation 
a  double  or  single  track  on  any  part  thereof  That  in  pursu- 
ance of  an  act  of  the  legislature,  entitled  an  act  authoriz- 
ing the  New  York  and  Erie  Railroad  Company  to  construct 
a  branch  road,  terminating  at  the  village  of  Newburgh, 
passed  April  8th,  1845,  the  Hudson  and  Delaware  Railroad 
Company  were  authorized  to,  and  on  the  14th  of  September, 
1846,  did  execute  to  the  defendant,  the  New  York  and  Erie 
Railroad  Company,  a  deed,  and  thereby  for  a  valuable  con- 
sideration, granted,  bargained,  sold  and  conveyed  to  the 
defendant  and  its  successors,  the  maps,  charts,  drafts,  sur- 
veys and  other  personal  property  of  the  Hudson  and  Dela- 
ware Company,  and  all  its  rights,  privileges,  immunities  and 
improvements,  acquired  under  and  by  virtue  of  the  original 
act  of  incorporation  or  of  any  act  amending  it,  or  in  any 
other  manner;  and  also  all  the  grants,  lands  and  real  estate 
acquired  by  or  ceded  or  conveyed  to  the  Hudson  and  Del- 
aware Company,  and  all  its  rights,  title  and  interest  to  the 
same,  and  particularly  the  right  of  way,  granted  by  Dederer 
to  the  company  and  its  successors,  by  the  deed  from  him 
above  mentioned.  That  when  'this  suit  was  commenced,  on 
the  25th  of  February,  1847,  the  defendant  had  not  completed 
or  put  in  operation  its  branch  road  terminating  at  New- 
burgh, or  any  part  of  it,  nor  had  it  done  so  when  the  cause 
was  tried.  That  on  the  2d  of  December,  1846,  the  defendant 
entered  upon  the  strip  of  land  six  rods  wide,  mentioned  in 
the  deed  from  Dederer,  and  laid  out  by  the  Hudson  and 
Delaware  Company  through  his  ferm  as  the  site  of  its  road, 
and  ejected  the  plaintiff  therefrom,  and  that  the  defendant 
was  still  in  the  possession  thereof.  The  suit  was  brought  to 
recover  possession  of  this  strip  of  land  from  the  defendant." 
Upon  this  state  of  fiicts,  the  New  York  and  Erie  Railroad 
Company  recovered  possession  of  their  track.     We  think 
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the  two  cases  are  precisely  the  same  in  principle;  and  if 
Paul  had  in  this  case  entered  upon  the  track  in  question  and 
ousted  the  railroad  company^  and  the  company  had  com- 
menced the  suit  to  recover  possession  from  Paul,  the  canes 
would  be  almost  exactly  the  same  in  fiict,  except  as  to  the 
names  of  the  parties.  See,  also,  Thompson  v.  Thompmi^  9 
Ind.  323,  and  Tattman  v.  Snow^  35  Maine,  342. 

We  do  not  examine  the  title  set  up  in  the  second  para- 
graph of  answer  by  the  appellee,  under  the  decree  and  sale 
of  the  railroad.  Besides  these  facts,  the  paragraph  shows 
the  grant  of  Wilson,  the  original  owner  of  the  land,  and  the 
possession  of  his  grantee  under  him,  the  grading  of  the 
track  under  the  grant,  the  existence  of  the  embankments, 
excavations,  and  grade,  at  the  time  Paul  became  the  owner 
of  the  land,  the  notice  of  these  fects  to  Paul,  and  the  con- 
tinued possession  of  the  track,  adverse  to  him,  from  the  date 
of  Wilson's  grant  to  the  commencement  of  the  suit.  These 
fiiQts,  admitted  against  the  right  of  the  appellant,  (as  he  can 
not  recover  under  the  first  paragraph  of  his  complaint  with- 
out a  legal  possession,  and  must  recover  under  his  second 
paragraph,  if  at  all,  by  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  his  opponent's)  show,  we  think,  that 
the  appellant  does  not  stand  on  proper  ground  to  question 
the  possession  of  the  appellee,  whether  the  company  derived 
any  title  through  the  decree  and  sale  or  not. 

We  are  of  opinion  that  the  second  paragraph  of  answer  is 
sufficient.  We  need  not  particularly  examine  the  questions 
made  on  overruling  the  demurrers  to  the  second,  third, 
fourth,  fifth  and  sixth  (mragraphs  of  reply,  setting  up  breaches 
of  the  condition  subsequent.  If  we  are  right  in  the  view 
we  have  taken  of  the  case,  the  appellant  could  not  take 
advantage  of  any  such  breaches  for  the  purpose  of  divesting 
the  estate  in  the  railroad  track  granted  originally  by  John 
Wilson.  See  authorities,  supra.  These  paragraphs  were 
insufficient,  and  the  demurrers  to  them  correctly  sustained. 

The  facts  alleged  in  the  complaint  were  put  in  issue  by 
the  first  paragraph  of  answer  in  general  denial,  and  the  facts 
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in  the  second  paragraph  of  answer  were  put  in  issue  by  a 
reply  in  general  denial.  Upon  these  issues,  the  cause  was 
tried  upon  its  merits,  and  we  think  the  evidence  sustains 
the  finding  for  the  appellees. 

The  judgment  below  is  affirmed,  with  costs. 


Stafford  r.  Nutt  et  al. 

Pleading. — Abatement,  —  To  an  action  against  two  or  more  persons,  an 
answer  showing  that  the  defendants  are  not  jointly  liable  is  not  a  plea  in 
abatement. 

Same. — General  Denial. — A  general  denial  puts  the  plaintiff  upon  proof  of 
the  joint  liability  of  all  the  defendants,  if  he  would  obtain  a  joint  judg- 
ment. But  if  he  do  not  prove  the  joint  liability,  it  does  not  follow  that 
he  wholly  fails  in  his- action. 

Same.  —Judgment. — In  an  action  against  two  or  more  persons,  upon  contract, 
whether  the  contract  be  joint  and  several  or  joint  only,  the  plaintiff  may 
have  judgment  against  one  or  more  of  the  defendants,  against  whom  he 
shall  make  out  a  good  cause  of  action,  although  he  fail  as  to  the  others. 

From  the  Montgomery  Circuit  Court. 

M.  Milford  and  Bucharvany  WiUian^  &  Whitehead^  for 
appellant. 

J.  McGabe,  for  appellees. 

Downey,  J. — Action  by  the  appellant  against  the  appel- 
lees, and  judgment  for  the  defendants. 

The  assignments  of  error  bring  in  question  the  correct- 
ness of  the  rulings  of  the  court  in  overruling  the  demurrers 
of  appellant  to  the  first,  third,  fourth,  fifth  and  sixth  para- 
graphs of  the  answer,  and  in  overruling  the  motion  of  the 
plaintiff  for  a  new  trial. 

In  the  first  paragraph  of  the  complaint  it  is  alleged,  that 
the  plaintiff  is  a  daughter  and  heir  of  Edmund  Nutt, 
deceased,  late  of  said  county,  who  died   in  1863,  intestate. 


636  SUPREME  COURT  OF  INDIANA. 

Stafford  r.  Nutt  et  at. 

being  seized  in  fee  simple  of  two  thousand  acres  of  valuable 
lands,  which  descended  to  the  plaintiff  and  the  defendants,  as 
his  children  and  heirs  at  law,  in  six  equal  parts;  and  she 
avers  that  the  yearly  rental  value  of  said  lands  was  at  least 
the  sum  of  fifteen  thousand  dollars,  one-third  of  which 
belonged  to  her ;  that  for  six  years  next  after  the  death  of 
said  Edmund  Nutt,  the  said  defendants  used  and  occupied 
said  lands,  excluding  plaintiff  from  the  occupancy  thereof, 
the  defendants  receiving  the  whole  rents  and  issues;  and  so 
the  plaintiff  says  the  defendants  are  indebted  to  her  in  the 
sum  of  thirty  thousand  dollars,  which  is  due  and  remains 
unpaid. 

The  second  paragraph  of  the  complaint  is  for  money  had 
and  received  by  the  defendants,  to  and  for  the  use  of  the 
plaintiff,  in  rents  of  the  same  lands. 

The  third  is  for  use  and  occupation  of  her  share  of  the 
lands  of  said  deceased  for  five  years. 

The  fourth  is  for  money  paid,  laid  out  and  expended  by 
the  plaintiff  for  the  defendants. 

And  the  fifth  is  for  the  value  of  timber  and  wood  taken 
and  converted  by  the  defendants  from  the  common  land,  after 
the  death  of  the  deceased  and  before  a  division,  and  taken 
from  her  share  after  the  division. 

The  defendants  answered  in  six  paragraphs.  The  plain- 
tiff demurred  to  the  first,  fourth,  fifth  and  sixth  paragraphs 
of  the  answer,  and,  pending  the  argument,  the  first  and  fifth 
were  amended.  The  plaintiff  again  demurred  to  the  first 
and  fifth ;  her  demurrer  was  overruled,  and  she  excepted. 
There  was  then  a  reply  in  denial  of  the  first,  third,  fourth, 
fifth  and  sixth,  and  a  second  paragraph  of  reply  to  the  sixth 
paragraph  of  answer,  alleging  a  former  adjudication.  The 
second  paragraph  of  answer  was  a  general  denial.  There 
was  a  trial  by  jury,  a  verdict  for  the  defendants,  a  motion  of 
the  plaintiff  for  a  new  trial  overruled,  and  final  judgment  on 
the  verdict. 

Counsel  for  appellant  confine  themselves  to  the  question 
presented  by   the  demurrer  to   the  first   paragraph  of  the 
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answer,  and  to  the  fifth  instruction  to  the  jury,  given  by  the 
court. 

Counsel  for  appellees,  in  a  few  words,  insists  that  the  ques- 
tion as  to  the  sufficiency  of  the  first  paragraph  of  the  answer 
is  not  properly  presented ;  but  we  do  not  see  why  it  is  not. 
As  we  have  seen,  there  was  a  demurrer  to  it,  the  demurrer 
was  overruled,  and  an  exception  was  entered.  This  ruling 
is  assigned  as  an  error. 

The  following  is  the  first  paragraph  of  the  answer: 
"The  defendants,  for  answer  in  abatement  of  the  first, 
second,  third  and  fifth  paragraphs  of  the  complaint,  say  that 
the  lands  therein  mentioned  consisted,  at  the  death  of  said 
Edmund  Nutt  and  ever  since,  of  seven  separate  and  distinct 
farms,  not  in  any  manner  connected  with  each  other,  except 
in  the  fact  of  their  ownership  by  said  Edmund  at  his  death ; 
and  they  aver,  that  they,  the  defendants  herein,  never  at  any 
time  occupied  said  fiirras,  lands,  or  any  portion  thereof 
jointly,  and  never  took,  enjoyed  or  received  the  rents,  issues 
and  profits  of  the  same  jointly ;  but,  on  the  contrary,  have 
occupied  separately  such  parts  thereof  as  they  did  occupy ; 
nor  did  the  defendants  ever  receive  any  moneys  on  account 
of  rents  of  any  of  said  lands  from  other  persons  jointly  ;  but, 
on  the  contrary,  if  the  defendants,  or  any  of  them,  did  receive 
any  of  such  moneys,  they  did  not  receive  jointly,  nor  did 
they  receive  the  same  acting  in  concert ;  nor  did  they  receive 
any  rents,  issues  and  profits  jointly  of  any  lands  set  apart  to 
the  plaintiff;  nor  have  they,  in  any  manner,  received  any 
money  or  thing  of  value  jointly,  in  which  the  plaintiff  has 
any  interest,  to  or  for  her  use  or  benefit.  And  they  further 
aver  that  the  acts  complained  of  in  the  fifth  paragraph  were 
not  joint  acts  on  the  part  of  the  defendants ;  on  the  contrary, 
the  supposed  acts  therein  charged  were  done  and  performed, 
if  at  all,  separately  and  distinctly  by  each  of  the  defendants 
respectively.  Wherefore,  they  say  they  are  not  jointly  lia- 
ble on  either  of  the  supposed  causes  of  action,  and  they  pray 
that  said  paragraphs  of  the  complaint  abate,  and  for  other 
proper  relief.^' 
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The  paragraph  was  verified  by  the  oath  of  the  defendants. 

In  holding  the  paragraph  safficient^  and  in  giving  instrao- 
tion  number  five^  the  court  held  that,  unless  the  defendants 
were  all  jointly  liable,  none  of  them  were  liable. 

It  seems  to  us  that  this  is  a  new  use  of  a  plea  or  answer  in 
abatement,  a  use.  that  could  not  be  made  of  it  at  common 
law,  and  cannot  be  under  the  code  of  practice  of  this  State. 
If  defendants  were  jointly  sued  at  common  law,  and  wished 
to  deny  such  joint  liability,  their  course  was  to  plead  the  gen- 
eral issue,  and  thus  put  the  plaintiff  to  the  proof  of  the  lia- 
bility as  alleged,  failing  in  which,  the  plaintiff  failed  in  his 
action.  Under  the  code,  a  general  denial  puts  the  plaintiff 
upon  proof  of  the  joint  liability,  if  he  would  obtain  a  joint 
judgment.  But  if  he  do  not  prove  the  joint  liability,  it  does 
not  follow  that  the  plaintiff  wholly  fails  in  his  action.  The 
code  has  changed  the  common  law  rule,  as  it  was  in  actions 
at  law,  and  has  made  it  like  the  common  law  rule  in  suits  in 
chancery.  It  provides  that  judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants,  etc.  2  6.  &  H.  218,  sec. 
368. 

In  Hubbell  v.  Woolf,  15  Ind.  204,  the  changes  in  the  prac- 
tice made  by  the  code  were  considered,  and  it  was  held  that 
in  actions  against  several,  upon  contract,  whether  the  con- 
tract be  joint  and  several  or  joint  only,  the  plaintiff  may  have 
judgment  against  one  or  more  of  the  defendants,  if  he  shall 
make  out  a  good  cause  of  action  against  them,  although  he 
feil  as  to  the  others.  See,  also,  Fitzgerald  v.  Genter,  26  Ind. 
238 ;  Camden  v.  WhUaker,  36  Ind.  509 ;  Graham  v.  Hen- 
derson,  35  Ind.  195;  Envin  v.  SooUen^  40  Ind.  389. 

The  court  erred  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  answer,  and  in  giving  the  fifth  instruction. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
first  paragraph  of  the  answer,  and  for  further  proceedings. 
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Peabse  et  al.  17.  Redman. 

SUP&KMX  CoVKT.^Assi^/nen/  of  Errvr.— Co- Partus, —Whtrt  a  joint  judg- 
ment has  been  rendered  against  two  or  more  persons,  some  of  whom 
appeal  therefrom  to  the  Supreme  Court  and  assign  errors  in  their  names 
only,  without  joining  their  co-defendants,  the  appeal  will  be  dismissed* 

From  the  Posey  Common  Pleas. 

J.  &  H,  C.  Pitcher  and  M.  W.  Pearse^  for  appellants. 

W.  P.  EdsoTiy  for  appellee. 

Pettit,  J. — The  appellee,  Robert  L.  Redman,  recovered 
a  joint  judgment  against  Simeon  H.  Pearse,  Edward  Brown, 
and  William  Black,  administrator  of  Conyngton,  deceased. 
Pearse  and  Brown  only  appealed,  and  have  assigned  errors 
in  their  names  only,  without  joining  their  co-defendant. 
This  assignment  of  error  cannot  be  sustained.  Rabb  v.  Gra- 
ham, 43  Ind.  1 ;  Barger  v.  Manning,  43  Ind.  472. 

The  appeal,  under  these  and  many  other  authorities,  must 
be  dismissed,  at  the  costs  of  the  appellant,  which  is  done. 

Motion  to  reinstate  overruled. 
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'139    407 
Supreme  CoURt. — Assignment  of  Error, — On  appeal  to  the  Supreme  Court, 
the  giving  of  a  certain  instruction  to  the  jury  cannot  be  assigned  as 
error,  that  being  a  cause  for  a  new  trial. 
Same. — Complaint, — Where  there  is  no  assignment  of  error  presenting  the 
question  of  the  insufficiency  of  the  complaint,  the  Supreme  Court  will  not 
examine  an  argument  of  counsel  upon  such  question. 
Evidence. — Oral  SHpulatwns  Merged  in  Written  Contract, — All  oral  negotia- 
tions or  stipulations  between  the  maker  and  the  payee  of  a  promissory 
note  that  have  preceded  or  accompanied  the  execution  of  the  note  and  a 
written  assignment  of  the  right  to  use  and  vend  a  patented  article,  in 
consideration  of  which  the  note  is  given,  must  be  regarded  as  merged  in 
the  written  contract,  which  must  be  treated  as  the  exclusive  medium  of 
ascertaining  the  agreement  to  which  the  contractors  have  bound  them- 
selves. 
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From  the  Knox  Circuit  Court. 
•      W.  F,  Pidgeon,  S,  W.  Short,  J,  C.  Denny  and  C.  8.  Denny, 
for  appellant. 

0.  -F.  Baker,  J.  Baker  and  W,  F.  A,  Bemhamer,  for  appel- 
lee. 

Downey,  J. — This  action  was  brought  by  Greater,  t& 
assignee  of  a  promissory  note,  executed  by  Woodall  to  one 
Glore,  and  by  him  assigned  to  Greater.     Answer: 

1.  A  general  denial. 

2.  That  the  note  was  executed  by  the  defendant  to  Glore 
for  part  of  the  consideration  which  the  defendant  was  to  pay 
to  said  Glore  for  the  right  to  use  and  vend  said  Glore's  Pat- 
ent Feather  Renovater  in  the  State  of  Indiana^  for  which 
Glore  represented  that  he  had  obtained  letters  patent  from 
the  United  States  as  a  new  and  useful  invention,  and  that 
the  same  would  renovate  old  feathers  and  make  them  as 
good  as  new  feathers;  that  the  whole  consideration  for  said 
patent  right  for  the  State  of  Indiana  was  seven  hundred 
dollars,  of  which  five  hundred  dollars  had  been  paid,  and 
that  the  note  mentioned  in  the  complaint  was  given  for  the 
residue;  that  there  was  no  other  consideration  for  said  note: 
that  said  jmteot  feather  renovater  was  not  a  new  and  useful 
invention,  and  would  not  renovate  old  feathers  and  make 
them  as  good  as  new  feathers;  but  the  same  was  worthies.-; 
all  of  which  said  Glore  well  knew. 

Reply,  that  after  the  execution  of  the  note  and  before  it* 
maturity  and  assignment,  the  plaintiff  informed  said  Wood- 
all  that  said  Glore  was  seeking  to  sell  the  same  to  plaintiff, 
and  said  Woodall  informed  the  plaintiff  that  said  note  was 
executed  lor  a  valid  consideratiou,  and  would  be  promptly 
paid  at  maturity,  and  that  thereupon,  relying  upon  the  state- 
ment of  said  Woodall,  he  purchased  said  note  of  said  Glore, 
paying  him  therefor  a  valuable  consideration ;  wherefore,  ete. 

Trial  to  a  jury,  verdict  for  the  plaintiff,  motion  for  a  new 
trial  made  and  overruled,  and  final  judgment  for  the  amount 
of  the  verdict. 
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Errors  assigned : 

1.  Giving  the  second  instruction  to  the  jury. 

2.  Overruling  the  defendant's  motion  for  a  new  trial. 
The  first  assignment  presents  no  question.     It  is  at  most 

only  ground  for  a  new  trial^  and  should  have  been,  and  we 
believe  was,  in  another  form,  stated  in  a  motion  for  a  new 
trial. 

Counsel  for  appellant,  in  their  brief,  urge  the  insufficiency 
of  the  complaint,  because  it  does  not  sufficiently  allege  an 
indorsement  of  the  note  by  Glore  to  the  plaintiff.  Counsel 
must  see,  however,  that  they  have  assigned  no  error  under 
which  we  can  inquire  as  to  the  sufficiency  of  the  complaint. 

One  of  the  reasons  for  a  new  trial  was,  that  the  court 
improperly  instructed  the  jury  that  all  oral  negotiations  or 
stipulations  between  the  defendant  and  the  payee  of  the 
note,  Glore,  which  preceded  or  accompanied  the  execution 
of  the  written  assignment  and  note,  were  to  be  regarded  as 
merged  in  the  written  contract,  and  the  written  contract 
was  to  be  treated  as  the  exclusive  medium  of  ascertaining  the 
agreement  to  which  the  contractors  bound  themselves. 

We  see  no  valid  objection  to  this  charge.  It  is  but  the 
statement  of  a  fundamental  rule  in  the  law  of  evidence,  and 
it  was  applied  by  this  court  in  a  case  much  like  this.  Mc(%.Te 
V.  Jeffrey,  8  Ind.  79. 

The  insufficiency  of  the  evidence  is  suggested  rather  than 
urged  by  counsel.  We  think  it  was  sufficient.  The  note 
and  endorsement  were  given  in  evidence,  and  there  was  evi- 
dence from  which  the  jury  might  have  found  either  way 
upon  the  matter  of  estoppel  pleaded  in  the  reply.  We  can 
not  disturb  the  judgment. 

The  judgment  is  affirmed,  with  five  per  cent,  dam- 
ages and  costs. 
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_        Sui>REMB  Court. — Brief,— RuU  /^.— Under  Rule  14  of  the  Supreme  Court, 
1100  tfB  where  a  cause  is  submitted  on  call  or  by  agreement,  and  the  appellant 

fails  to  file  his  brief  within  sixty  days  thereafter,  the  appeal  will  stand 
dismissed ;  and  the  operation  of  the  rule  will  not  be  affected  by  the  sab> 
sequent  filing  of  a  brief  by  the  appellant  and  the. failure  of  the  derk  to 
.  enter  the  dismissal. 
Same. — Divorce, — Subsequent  Marriage, — It  is  a  good  ground  for  the  dis- 
missal of  an  appeal  to  the  Supreme  Court  from  a  decree  of  divorce,  that 
the  appellant  and  another  person,  not  the  appellee,  have  intermarried 
since  the  rendition  of  said  decree,  and  are  still  living  together  as  hus- 
band and  wife. 

From  the  Shelby  Circuit  Court. 

8,  Major y  for  appellant. 

B.  F.  Love  and  McDonoMy  Butler  &  McDonald,  for  appel- 
lee. 

Pettit,  J. — This  was  a  suit  for  divorce  and  alimony,  by 
the  appellee  against  the  appellant.  The  case  was  submitted 
by  agreement,  on  the  25th  day  of  November,  1874,  but  no 
brief  was  filed,  by  or  for  the  appellant,  till  the  26th  day  of 
February,  1875,  ninety-three  days  after  the  submission;  and 
under  Rule  14  of  this  court,  43  Ind.,  the  case  stood  dismissed, 
for  not  filing  a  brief  by  the  appellant  in  sixty  days  after  the 
submission.  The  clerk's  not  having  noted  or  entered  the  dis- 
missal cannot  annul,  waive  or  invalidate  the  rule.  Its  plain 
meaning  is,  that  when  a  case  is  submitted  on  call  or  by 
agreement,  the  appellant  must  file  his  brief  within  sixty 
days,  or  the  appeal  will  be  dismissed. 

There  is  a  plea  filed  in  bar  or  estoppel  of  the  assignment 
of  errors,  and  asking  that  the  appeal  be  dismissed,  for  the 
reason  that  the  appellant  has,  since  the  decree  of  divorce, 
married  another  woman  (naming  her),  and  is  now  living  with 
her  as  his  wife. 

To  this  plea  the  appellant,  by  way  of  reply,  makes  his 
affidavit,  that  since  the  decree  of  divorce  he  has  married 
again,  and  is  living  with  the  woman  last  married  as  his  wife ; 


NOVEMBER  TERM,  1875.  543 

The  Board  of  Commissioners  of  Tippecanoe  County  v.  Everett. 

bnt  he  asks  this  court  to  determine  whether  the  appellee  was 
properly  and  legally  divorced  from  him.  This  we  will  not 
do.  By  his  marriage  after  his  divorce,  in  contemplation  of 
law,  he  admitted  that  he  was  legally  divorced  from  his  for- 
mer wife.  Gamer  v.  Garner^  38  Ind.  139.  In  such  case, 
what  would  be  the  condition  of  his  present  wife,  who  mar- 
ried him  in  good  fiiith  after  his  divorce,  and  is  now  living 
with  him  as  his  wife?  If  we  reverse  the  decree,  then  the 
appellee  is  the  wife  of  the  appellant,  and  his  present  wife  is 
not  such,  but  is  living  in  adultery  with  him.  Garner  v. 
Garner,  supra.  His  present  wife  is  not  a  party  to  this  suit, 
and  we  shall  do  her  no  such  wrong  as  to  say  that  she  is  liv- 
ing in  adultery  with  her  husband. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


The  Boabd  op  Commissioneks  op  Tippecanoe  County 

V.  Everett. 

County  Commissi onbrs. — Claims,-^ A  claim  filed  before  a  board  of  county- 
commissioners  for  allowance  need  not  possess  all  the  essentials  of  a  com- 
plaint in  an  action. 

Same. — Contract  with  Board  of  Commissiorurs, — Where  county  commission- 
ers have  made  a  written  contract  employing  an  attorney  for  the  board 
for  a  certain  period,  at  a  stipulated  price,  to  be  paid  quarterly,  the  board 
cannot  afterwards  rescind  the  contract  without  the  consent  of  the  attor- 
ney, if  he  be  without  fault,  and  he  may  claim  each  quarter's  pay  as  it 
becomes  ,due  under  the  contract,  or  he  may  claim  for  several  quarters 
after  they  become  due. 

From  the  Tippecanoe  Circuit  Court. 

J.  M.  Larue  and  Wilson  &  Adams,  for  appellant. 

Huf,  Langdon  &  PeUit,  H.  F.  Blodgett  and  F.  B.  EvereU, 
for  appellee. 

Downey,  J. — The  appellee  filed  the  following  claim 
before  the  board  of  commissioners  of  Tippecanoe  county, 
viz. : 
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"The  board  of  commissioners  of  the  county  of  Tippecanoe 
Indiana,  to  Frank  B.  Everett  Dr. 

"  To  amount  due  him  from  March  6th,  1871,  to  December 
2d,  1872,  (seven  quarters)  under  contract  entered  into 
between  said  Everett  and  said  board,  November  5th,  1870, 
which  contract  is  recorded  upon  the  records  of  said  board  in 
book  1,  page  321,  and  a  copy  of  which  contract  is  herewith 
filed,  eight  hundred  and  seventy-five  dollars." 

The  board  refused  to  allow  the  claim,  and  Everett 
appealed  to  the  circuit  court. 

In  the  circuit  court,  the  appellant  answered: 

1.  A  general  denial. 

2.  That  on  and  prior  to  the  5th  day  of  November,  1870, 
the  plaintiflT,  under  a  general  employment  with  the  board,  was 
and  had  been  acting  as  the  attorney  for  the  board,  receiving 
his  compensation  quarterly,  at  the  regular  sessions  of  the 
board,  which  general  employment  continued  until  the  5th 
day  of  December,  1870,  that  being  the  commencement  of 
the  December  session  of  said  board  tof  that  year,  at  which 
session  he  received  his  allowance  for  the  quarter  immedi- 
ately preceding  said  session ;  that  on  the  5th  day  of  Novem- 
ber, aforesaid,  the  board  entered  into  a  written  agreement 
with  the  plaintiff*,  by  which  the  board  employed  said  plaintiff 
as  the  attorney  of  the  board  until  the  first  Monday  of  Decem- 
ber, 1872,  at  a  compensation  of  five  hundred  dollars  per 
annum,  payable  quarterly  at  the  regular  sessions  of  said 
board,  a  copy  of  which  agreement  is  filed,  as  entered  on  the 
minutes  of  said  board;  that  afterwards,  on  the  10th  day  of 
December,  1870,  the  board  rescinded  or  abandoned  said  con- 
tract with  said  plaintiff^,  and  entered  such  rescission  or  aban- 
donment on  their  record,  of  which  the  plaintiff^  had  notice. 
A  copy  of  this  order  is  also  filed ;  since  which  time  the  plain- 
tiff* has  not  acted  for  or  rendered  any  service  for  the  board 
under  such  agreement. 

It  is  further  alles^ed,  that  afterwards,  on  the  4th  day  of 
March,  1871,  the  plaintiff*  filed  his  claim  before  said  board 
for  one  hundred  and  twenty-five  dollars,  or  one  quarter's 
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salary,  for  services  as  such  county  attorney,  in  the  records 
following,  viz.: 

**  Tippecanoe  County 

"To  J.  B.  Everett  Dr. 

"  To  services  as  county  attorney  for  quarter  end- 
ing March  6th,  1871,        ....      $125.00." 

It  is  then  alleged  that  the  board,  on  the  6th  day  of 
March,  1871,  refused  to  allow  the  claim;  that  the  plaintiff 
appealed  to  the  circuit  court,  which  appeal  was  tried  and 
resulted  in  a  finding  and  judgment  in  favor  of  the  plaintiff. 
A  copy  of  this  judgment  is  also  filed  with  the  answer;  and 
it  is  alleged  that  the  judgment  was  not  set  aside  or  appealed 
from,  but  was  fully  paid. 

It  is  also  alleged  that  the  claim  sued  on  in  this  case  is 
founded  on  the  same  agreement,  and  is  for  seven  additional 
quarters  of  salary,  to  which  said  plaintiff  claims  to  be  enti- 
tled by  virtue  of  said  agreement,  and  for  no  other  consider- 
ation whatever.  Wherefore,  it  is  claimed  that  the  plaintiff 
is  barred  of  any  further  claim  on  said  contract. 

A  demurrer  to  the  second  paragraph  of  the  answer  was 
filed  by  appellee,  and  sustained  by  the  court.  There  was  a 
trial  by  the  court,  and  a  finding  for  the  plaintiff.  A  motion 
for  a  new  trial  and  a  motion  in  arrest  of  judgment  were  made 
and  overruled,  and  there  was  final  judgment  for  the  plaintiff. 

Errors  are  assigned  as  follows : 

1.  Sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer. 

2.  Overruling  the  motion  for  a  new  trial. 

3.  Overruling  the  motion  in  arrest  of  judgment. 

4.  In  rendering  judgment  for  appellee,  because  there  was 
no  complaint  on  file  containing  sufficient  averments  on  which 
to  base  a  judgment. 

5.  That  the  complaint  does  not  state  fiicts  sufficient  to 
constitute  a  cause  of  action. 

We  need  not  examine  each  assignment  of  error  separately. 
One  question  made  is  as  to  the  sufficiency  of  the  claim  filed. 
Vol.  LI.— 35 
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It  is  insisted  that  the  court  should,  on  the  demurrer  to  the 
second  paragraph  of  the  answer,  have  held  the  claim  insuffi- 
cient. 

It  is  urged,  among  other  objections,  that  the  contract  on 
which  the  claim  is  founded,  although  professedly  made  part 
of  the  claim,  is  not  found  in  the  record  in  connection  with  it 
This  position,  if  the  pleading  was  a  formal  complaint  in  a 
regular  action,  would  deserve  consideration,  and  the  objec- 
tion would  probably  be  well  taken ;  but  claims  filed  before 
the  board,  for  allowance,  need  not  possess  all  the  essentials 
of  a  complaint  in  an  action.  We  think  the  claim  in  this 
case  was  sufficient.  The  Board  of  Oommvmonera,  etc.,  v. 
Wood,  35  Ind.  70 ;  The  Board  of  Oonimksioners,  etc. ,  v.  Shra- 
der,  36  Ind.  87. 

This  disposes  of  the  objection  made  to  the  complaint  in 
this  form,  and  also  disposes  of  the  third,  fourth  and  fifth 
assignments  of  error. 

The  first  assignment  of  error  brings  before  us  the  question 
as  to  the  sufficiency  of  the  second  paragraph  of  the  answer. 
It  is  claimed  by  the  appellant  that  the  allowance  of  the  elaim 
for  one  hundred  and  twenty-five  dollars,  for  the  quarter's  ser- 
vices ending  March  6th,  1871,  inasmuch  as  prior  to  that  time 
the  board  had,  on  their  part,  abrogated  the  contract,  was  a  bar 
to  any  further  claim  on  the  part  of  the  appellee.  It  is  urged 
that  the  abrogation  of  the  contract  by  the  board  gave  the  plain- 
tifi'aright  to  claim  full  damages  for  the  breach  of  the  contract 
for  the  whole  time ;  and  therefore  an  allowance  for  part  of 
the  amount  which  the  plaintiff  might  have  claimed  is  a  bar 
against  any  further  claim. 

Protesting  against  any  inference  that  the  doctrine  relating 
to  defences  of  former  recovery  is  in  all  respects  applicable 
here,  we  think  the  position  of  appellant  cannot  be  sustained. 
While  it  may  be  that  the  appellant  might  have  claimed  for 
the  whole  amount  of  damages  to  which  he  was  entitled,  treat- 
ing the  contract  as  abrogated  and  ended  by  the  act  of  the 
commissioners,  a  point  we  need  not  decide,  still  we  do  not 
think  he  was  bound  to  do  so.     As  the  plaintiff  is  not  shown 
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to  have  been  in  &ult,  it  was  not  in  the  pc^wer  of  the  board 
to  rescind  the  contract  without  his  consent. 

We  think  the  plaintiff  might  claim  each  quarter's  pay  as 
it  fell  due,  under  the  contract,  or  might  claim  for  the  several 
quarters  after  they  became  due,  as  he  did  in  this  case. 

There  is  no  question  presented  under  the  second  assign- 
ment of  error,  not  already  decided. 

The  commissioners,  showing  no  reason  for  violating  their 
contract  with  the  appellee,  and  having,  as  we  think,  no  sub- 
stantial ground  for  appealing  to  this  court,  should  be  charged 
with  the  highest  rate  of  damages  that  we  are  authorized  to 
assess ;  but,  as  there  does  not  appear  to  have  been  any  stay 
of  execution,  by  the  giving  of  an  appeal  bond  or  obtaining  a 
»tiper«6deair,  no  damages  can  be  awarded. 

The  judgment  is  affirmed,  with  costs. 


Mabsh  t?.  Elliott. 


Nkw  Trial  as  of  Right.— Wijz/«'.— In  an  action  to  quiet  title  to  real 
estate,  where  a  new  trial  was  granted  within  a  year,  as  a  matter  of  right, 
but  without  any  written  motion  for  the  same,  and  thereafter  the  opposite 
party  entered  a  full  appearance  to  the  action,  without  objecting  to  the 
order  granting  the  new  trial,  and  continued  such  appearance  thereafter 
for  four  years,  he  waived  all  right  to  object. 

From  the  Cass  Circuit  Court. 

D.  P.  BaMtDin,  for  appellant. 

JET.  C.  Thornton,  for  appellee. 

BusKiRK,  J. — This  was  an  action  by  the  appellant  against 
the  appellee,  to  quiet  the  title  to  certain  real  estate.  The 
action  was  commenced  in  the  Fulton  Circuit  Court.  Issue, 
trial  by  the  court,  finding  for  appellee,  and,  over  a  motion 
for  a  new  trial,  judgment  was  rendered  for  the  appellee. 
The  judgment  was  rendered  on  the  27th  day  of  August, 
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1868.  On  the  £4th  day  of  August,  1869,  the  appellant 
moved  the  court  for  a  re-taxation  of  costs.  The  clerk  has 
copied  into  the  record  several  very  lengthy  affidavits,  though 
not  made  a  part  of  the  record  by  a  bill  of  exceptions  or  order 
of  court.  It  appears  that  the  court  made  an  order  re-taxing 
the  costs.  The  correctness  of  such  ruling  is  not  in  any 
manner  presented  by  the  record,  and  will  be  assumed  to  be 
correct.  On  the  25th  day  of  August,  1869,  the  following 
order  was  made : 

"  Come  the  parties  by  counsel,  and  it  appearing  that  said 
plaintiff*  has  paid  the  costs  herein,  a  new  trial  is  granted  in 
this  cause,  to  which  the  defendant  excepts,  and  this  cause  is 
now  continued. " 

The  cause  was  continued  from  term  to  term,  until  the 
November  term,  1872,  when  the  venue  was,  upon  the  appli- 
cation of  the  appellee,  changed  to  the  Cass  Circuit  Court. 

The  parties  appeared  in  the  Cass  Circuit  Court,  at  the 
April  term,  1873,  when  the  cause  was  continued  by  agree- 
ment. The  cause  was  again  continued  by  agreement  at  the 
September  term,  1873,  of  said  court.  At  the  November 
term,  1873,  of  said  court,  the  appellee  filed  a  written  motion 
to  set  aside  the  order  of  the  Fulton  Circuit  Court,  made  at 
the  August  term,  1869,  on  the  application  of  the  plaintiff, 
granting  a  new  trial  as  of  right,  under  the  statute,  for  the  fol- 
lowing cause :  because  there  was  no  written  application  show- 
ing the  rendition  of  the  judgment,  the  time  when  rendered, 
that  all  the  costs  had  been  paid,  and  that  a  new  trial  was 
demanded  as  of  right  and  without  cause  shown.  The  motion 
was  sustained,  and,  on  further  motion  of  the  appellee,  the 
cause  was  struck  from  the  docket.  These  rulings  are 
shown,  and  exceptions  thereto  reserved,  by  a  bill  of  excep- 
tions. The  appellant  then  moved  the  court  to  tax  against 
the  appellee  all  the  costs  which  had  accrued  in  said^cause 
from  the  granting  of  the  new  trial  down  to  the  time  when 
the  order  was  made  setting  the  same  aside;  but  this  motion 
was  overruled,  and  appellant  excepted,  and  reserves  the 
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question  by  a  bill  of  exceptions.  These  rulings  are  assigned 
for  error,  and  present  the  only  questions  in  the  record. 

It  is  conceded  by  counsel  for  appellant  that  the  motion 
should  properly  have  been  in  writing,  but  it  is  contended 
that  it  was  not  a  jurisdictional  fact,  and  hence  the  fact  that 
the  motion  was  not  in  writing  will  not  vitiate  the  order  grant- 
ing a  new  trial. 

It  is  further  contended,  that  whatever  irregularity  or 
(error  there  was  in  the  action  of  the  court  in  granting  a  new 
trial  without  a  written  application,  it  has  been  waived  by  the 
appellee,  by  appearing  to  the  action,  without  raising  the  objec- 
tion, for  the  period  of  four  years. 

It  is  insisted  by  counsel  for  appellee,  that  the  court  pos- 
sessed no  power  to  grant  a  new  trial  without  a  written  appli- 
cation. In  Oew«  V.  Ro9%y  44  Ind.  481,  it  was  said :  "  It  is 
well  settled  that  there  must  be  a  written  motion  or  supple- 
mental complaint.  Starry  v.  Winning jl  Ind.  311;  Shu- 
man  V.  Gaviny  15  Ind.  93;  Falls  v.  Hawthorn,  30  Ind.  444. 
The  application  should,  at  least,  show  the  rendition  of  the 
judgaent  in  the  cause,  the  time  when  rendered,  that  all  the 
costs  had  been  paid,  and  that  a  new  trial  was  demanded  as 
of  right  and  without  cause." 

In  all  the  above'cases,  new  trials  had  been  refused  by  the 
courts  below,  and  it  was  held  on  appeal  that  they  were  prop- 
erly refused.  In  the  case  in  judgment,  a  new  trial  wajs  granted 
without  a  written  motion,  and  if  the  appellee  had,  at  the 
proper  time,  raised  the  question,  we  would  be  required  to 
decide  whether  the  action  of  the  court  was  simply  irregular 
or  invalid. 

The  order  granting  the  new  trial  was  made  in  1869,  and 
the  appellee,  from  that  time  down  to  1873,  appeared  to  the 
action  without  raising  any  objection  to  the  sufficiency  of  the 
order  in  question.  In  1872,  the  venue  was,  upon  his  appli- 
cation, changed.  This  was  an  admission  that  a  new  trial 
had  been  properly*  granted,  and  tiiat  the  case  stood  for  trial. 

The  granting  of  a  new  trial,  under  section  601,  is,  to  some 
extent,  an  ex  parte  proceeding.     The  party  moving  therefor 
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is  not  required  to  notify  the  opposite  party  of  his  intention 
so  to  dO;  but  if  it  is  granted  at  a  term  subsequent  to  the 
term  at  which  the  judgment  was  rendered^  the  party  obtain- 
ing it  must  give  the  d|>po8ite  party  ten  days'  notice  thereof 
before  the  term  at  which  it  stands  for  trial.  Sec,  602,  2  G. 
&  H.  284;   Whitlock  v.  Vandeave,  39  Ind.  511. 

It  was  the  duty  of  the  appellee,  upon  his  first  appearance 
to  the  action  after  the  order  granting  the  new  trial,  to  move 
to  set  aside  such  order,  if  he  deemed  it  had  hfeen  improperly 
granted ;  but,  instead  of  doing  so,  he  entered  a  fUU  appear- 
ance, and  continued  such  appearance  for  four  years,  without 
raising  any  objection.  We  think  this  appearance  without 
objection  waived  any  objection  to  the  order  granting  the 
new  trial. 

In  Hsk  V.  Baker,  47  Ind.  534,  a  motion  was  made,  at  the 
first  appearance  of  the  party  after  the  granting  of  the  new 
trial,  to  set  the  same  aside.  In  reference  to  the  doctrine  of 
waiver,  see  Buskirk's  Practice,  286-9. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded  to  the  court  below,  with  directions  to  overrule  the 
motion  to  set  aside  the  order  granting  the  new  trial,  and  for 
further  proceedings. 


Leib  et  al.  v.  Wiijbon,  Adm'r. 

Widow.— -^je;^^/  in  Estate  of  Deceased  Husband^-^Thm.  right  of  a  widow  in 
the  property  of  her  deceased  husband  must  be  determined  by  the  law  in 
force  at  the  death  of  the  husband. 

Same. — Statute  Construed, — By  the  statute  in  force  in  1870  (Acts  1869,  Reg. 
Sess.,  31,  and  3  Ind.  Stat.  219),  a  widow,  if,  from  any  cause,  she  failed  or 
refused  to  take  articles  of  personal  property,  at  the  appraised  valae,  to 
the  full  amount  of  five  hundred  dollars,  or  any  part  thereof,  was  entitled 
to  receive  that  amount,  or  the  residue  thereof,  in  cash,  out  of  the  first 
moneys  received  by  the  executor  or  administrator,  whether  derived  from 
persona]  or  real  estate. 


NOVEMBER  TERM,  1876.  551 

Leib  et  al.  v.  Wilson,  Adm*r. 

From  the  Elkhart  Circuit  Court. 

2J.  if.  Johnson  and  J,  D.  Osbom,  for  appellants. 

H.  jD.  Wikoriy  for  appellee. 

Downey,  J. — The  question  for  decision  in  this  case  arose 
upon  the  report  of  the  appellee  for  final  settlement  of  the 
estate  of  which  he  was  administrator.  The  personal  estate  of 
the  deceased^  according  to  the  appraisement^  amounted  to  one 
hundred  and  eleven  dollars  and  seventy  cents,  and  this  was 
taken  by  the  widow  at  the  appraised  value.  The  deceased  also 
owned  a  tract  of  land,  on  which  there  was  a  mortgage  executed 
by  him  in  his  lifetime.  This  was  sold  by  the  administrator 
and  the  widow  jointly.  She  took  one-third  of  the  proceeds 
of  the  sale  on  account  of  her  ownership  of  one-third  of  the 
land,  she  not  having  joined  in  the  mortgage^  as  we  infer. 
The  administrator  paid  the  mortgage  out  of  the  remaining 
two-thirds,  and  some  taxes^  and  expenses  of  acfininiatration. 
There  was  left,  of  the  proceeds  of  the  two-thirds  of  the  land, 
one  hundred  and  sixty-one  dollars  and  forty-one  cents, 
which  amount  the  administrator  had  paid  to  the  widow. 
The  appellants  are  creditors  of  the  estate,  having  proved 
their  claims  or  had  them  allowed,  and  as  such  objected  and 
excepted  to  the  report  of  the  administrator,  claiming  that 
«uch  balance  or  residue  of  the  proceeds  of  the  sale  of  ths 
two-thirds  of  the  real  estate  should  be  paid  to  them  instead 
of  the  widow.  The  court  approved  and  allowed  the  report, 
and  thus  awarded  the  amount  to  the  widow.  This  ruling 
of  the  court  is  assigned  as  error. 

The  deceased  died  January  2d,  1870,  and  we  agree  with 
•counsel  for  appellants  that  the  widow's  rights  must  be  deter- 
mined by  the  law  then  in  force. 

The  legislation  of  the  State  in  relation  to  the  rights  of  the 
widow  in  the  estate  of  her  deceased  husband  has  been  sub- 
ject to  some  changes,  but  there  has  been  a  constant  tendency 
to  make  a  better  provision  for  the  widow.  The  act  of  1831 
gave  her  the  right  to  select,  at  the  time  of  valuation,  one 
hundred  dollars  in   value  of  the  personal   estate   of  her 
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deceased  husband^  for  whicU  she  was  not  required  to  aeoouDt 
in  any  manner  whatever.  R.  S.  1831,  p.  209.  The  act  of 
1838  was  the  same.  R.  S.  1838,  p.  238.  The  R.  S.  1843, 
p.  1049,  provided  that  she  should  be  entitled  to  select 
at  its  appraised  value  property  of  her  deceased  husband  to 
the  amount  of  one  hundred  and  fifty  dollars,  or  if  the  said 
property  should  have  been  sold,  should  be  entitled  to  receive 
out  of  the  proceeds  of  such  sale  the  same  amount.  In  Jelly 
V.  Elliott,  1  Ind.  119,  it  was  held  that  this  statute  gave  the 
w*idow  the  right  to  have  the  amount  in  money  out  of 
the  proceeds  of  the  sale  of  the  personal  estate  only,  and 
not  out  of  the  proceeds  of  the  sale  of  the  real  estate.  That 
decision  was  made  in  1848.  On  the  12th  day  of  January, 
1849,  Acts'  1849,  p.  55,  the  legislature  passed  an  act  which 
provided  that  in  all  cases  where  the  husband  left  a  personal 
estate  less  than  one  hundred  and  fifty  dollars,  and  also  real 
estate,  and  the  real  estate  should  be  sold  by  the  executor  or 
administrator,  the  deficit  should  be  made  up  to  the  widow  out 
of  the  proceeds  of  the  real  estate. 

By  the  act  of  1852,  2  R.  8. 1852,  p.  256,  sec.  43,  the  widow 
was  given  the  right  to  select  and  take  articles  in  the  inven- 
tory at  the  appraised  value,  to  an  amount  not  exceeding  three 
hundred  dollars,  for  which  she  should  receipt  to  the  execu- 
tor or  administrator,  a  statement  of  the  kind  and  amount  of 
which  goods  so  taken  by  her  was  required  to  be  returned 
by  the  executor  or  administrator  with,  and  designated  on,  the 
inventory.  Thus  the  amount  allowed  the  widow  was 
increased,  but  she  was  limited  to  the  right  to  select  the  same 
in  property,  and  no  right  was  given  her,  under  any  circum- 
stances, to  be  paid  in  money,  either  from  the  sale  of  the  per- 
sonal or  the  real  estate.  This  defect  in  the  law  was  at  once 
discovered,  and  by  the  act  of  March  4th,  1853,  Acts  1853, 
p.  49,  an  attempt  was  made  to  amend  the  same,  so  as  to  allo\^^ 
the  widow,  in  all  cases  where  she  should  &il  or  refiise  to 
select  or  take  all  or  any  part  of  the  articles  as  provided,  to 
receive  the  amount  or  the  residue  thereof  in  cast  out  of 
the  first  moneys  received  by  the  executor  or  administrator. 
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This  attempt  to  amend  the  law  was  inoperative,  according  to 
the  rule  in  Langdon  v.  ApplegatCy  5  Ind.  327,  but,  as  the 
court  has  since  decided,  should  have  been  held  valid.  Pierce 
V.  Pieree,  46  Ind.  86,  and  cases  cited. 

In  1869,  Acts  1869,  Regular  Session,  p.  31,  3  Ind  Stat. 
219,  the  act  of  1852  wajs  effectively  amended,  to  read  as  fol- 
lows: 

**  Sec.  43.  The  widow,  at  any  time  before  the  return  of 
such  inventory,  may  select  and  take  articles  therein  appraised, 
not  exceeding  in  value  five  hundred  dollars,  for  which  she 
shall  receipt  to  such  executor  or  administrator;  a  statement 
of  the  kind  and  amount  of  which  goods,  so  taken  by  the 
widow,  shall  be  returned  by  such  executor  or  administrator, 
with,  and  designated  on  such  inventorj' :  Provided,  that  in 
all  cases  where  the  widow  shall  fail  or  refuse  to  select  or  take 
all  or  any  part  of  the  articles  in  this  section  provided,  she 
shall  be  entitled  to  receive  the  amount  in  cash  out  of  the  fii*st 
moneys  received  by  such  executor  or  administrator." 

While  the  question  here  involved  must  be  decided  on  the 
statute  just  quoted,  we  may  state  that  by  the  act  of  February 
8th,  1871,  Acts  1871,  p.  46,  the  act  of  1869  is  amended  by 
adding  thereto  the  following  further  proviso : 

"And  provided  further,  in  all  cases  where  the  personal 
estate  of  such  decedent  shall  be  insufficient  to  make  said  sum 
of  five  hundred  dollars,  the  deficit,  whatever  it  may  be,  shall 
constitute  a  lien  on  the  real  estate  of  such  decedent,  if  any 
there  be,  and  shall  be  paid  in  the  same  order  in  which  judg* 
ments  and  mortgages  are  now  paid." 

Various  reasons  are  urged  by  counsel  for  appellants  why 
the  ruling  of  the  circuit  court  should  be  held  erroneous,  and 
the  question  is  argued  at  great  length  and  with  unusual 
ability.  Counsel  contend  that  the  act  in  question  and  that 
of  1843  are  substantially  the  same,  and  urge  that  the  case 
of  JeUy  v.  Elliott,  supra,  virtually  decides  the  question  here. 
We  think  it  is  at  this  point  in  their  argument  that  counsel 
go  astray.  The  mistake  is  in  assuming  that  the  two  acts  are 
substantially  the  same.     By  the  act  of  1843,  the  widow  had 
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the  right  to  select  property  to  the  amount  of  one  hundred 
and  fifty  dollars,  that  is,  personal  property,  for  the  real  prop- 
erty was  not  inventoried  and  appraised ;  and  it  was  provided, 
that  she,  "  if  the  said  property  shall  have  been  sold,  shall 
be  entitled  to  receive  out  of  the  proceeds  of  such  sale  the 
sum  of  one  hundred  and  fifty  dollars,"  etc.  It  is  quite  clear 
that  under  that  act,  as  decided  in  Jelly  v.  Elliott,  she  could 
only  have  the  money  out  of  the  proceeds  of  the  sale  of  the 
personal  property. 

The  act  of  1869  is  different.  It  gives  her  the  right  to 
have  the  amount  "  out  of  the  first  moneys  received  by  such 
executor  or  administrator."  It  is  inunaterial  from  what 
source  the  money  arises.  There  is  a  substantial  difference 
in  the  language  of  the  two  acts. 

Again,  counsel  insist  that  by  the  act  of  1869,  the  widow  was 
only  entitled  to  receive  the  money  when  she  had  "  foiled  or 
refused"  to  select  personal  property,  and  that  in  this  case 
she  neither  fiiiled  nor  refused  to  select.  The  fact  is  as  stated, 
that  she  did  not  fiiil  or  refuse  to  select,  but,  on  the  contrary, 
took  all  the  personal  property  at  the  appraised  value.  We 
do  not  think,  however,  that  this  consideration  should  control 
in  putting  a  construction '  on  the  act.  The  widow  cannot 
well  be  said  to  have  foiled  or  refused  to  select  articles  of 
personal  property,  when  there  was  nothing,  or  nothing  more, 
for  her  to  select.  It  was,  perhaps,  intended  by  the  legisla- 
ture that  when  the  widow,  for  any  cause,  failed  to  get  the 
amount  of  property  which  she  was  authorized  to  select, 
she  should  have  the  amount,  or  the  residue  of  the  amount, 
out  of  the  first  moneys  received  by  the  executor  or  adminis- 
trator, whether  from  personal  or  from  real  estate.  Such  we 
hold  to  be  the  proper  construction  of  the  act. 

It  is  urged,  in  an  additional  brief  filed,  that  the  adminis- 
trator misapplied  so  much  of  the  money  derived  from  the  sale 
of  the  two-thirds  of  the  real  estate  as  was  applied  to  the  pay- 
ment of  the  mortgage.  This  objection  to  the  report  is  placed 
on  the  ground  that  the  purchaser  should,  under  the  statute, 
have  been  required  to  pay  the  heirs,  and  that  therefore  the 
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administrator  should  not  have  paid  it.  We  cannot  see  that 
this  question  is  in  the  record.  It  was  not  urged  as  an  objec- 
tion or  exception  to  the  report. 

The  judgment  is  affirmed,  with  costs. 


Horn  et  al.  v.  Bbay  et  al. 

Practice.— ^iZr  0/  Exceptims.—Malion  to  Strike  Out  PUading.—yi^tft  a 
motion  to  strike  out  part  of  a  pleading,  setting  out  the  words  to  be  struck 
out,  has  been  sustained,  if  the  motion  be  embodied  in  a  bill  of  exceptions, 
this  will  be  sufficient  to  bring  the  words  so  struck  .out  into  the  record,  and 
the  clerk,  in  making  up  the  transcript,  should  copy  the  pleading  as  it 
was  after  the  motion  to  strike  out  had  been  sustained ;  but  if  the. clerk 
copy  the  parts  struck  out,  this  will  not  vitiate  the  record. 

Statute  of  Y^K\}\3/^.—>Agrtement  Be/ween  SKnties.^When  a  party  who  is 
surety  for  the  maker  of  a  note  procures  others  to  sign  as  sureties  by  prom- 
ising to  indemnify  them  and  save  them  harmless,  such  promise  is  an 
original  undertaking,  not  within  the  statute  of  frauds,  and  may  be  proved 
by  parol. 

From  the  Bartholomew  Circuit  Court. 

JP.  T.  Hordy  for  appellants. 

S.  Stanrifer,  for  appellees. 

BcsKiRK,  J. — The  appellants  instituted  separate  actions 
in  the  court  below,  against  the  appellees,  for  contribution. 
These  actions  continued  to  be  separate  until  they  were  at 
issue,  when  the  court  ordered  their  consolidation. 

Bray  made  no  defence  in  the  court  below,  and  the  ques- 
tions in  this  cause  pertain  to  the  liability  of  Lefever.  The 
appellants'  several  complaints  were  in  three  paragraphs. 
The  complaints  are  identical,  except  as  to  names  and  some 
minor  matters,  and  a  substantial  statement  of  one  complaint 
will  be  sufficient.  The  motions  made  and  the  rulings  of  the 
•court  were  the  same  in  each  case,  and  a  statement  of  one 
cause  will  cover  the  questions  in  all. 
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The  complaint  of  George  Hora  avers^  substantially,  the  fol- 
lowing £ict8 : 

That  on  or  about  the  30th  of  December,  1868,  said  Samuel 
Bray  became  indebted  to  Mahlon  Hays,  in  the  sum  of  eight 
hundred  dollars,  and  it  became  necessary  for  said  Bray  to- 
make  and  execute  to  said  Hays  a  promissory  note  for  said  , 
money,  with  good  security,  and  said  Bray  being  insolvent 
and  unable  to  obtain  said  security,  and  said  Hays  being 
unwilling  to  accept  a  ngte  with  said  Bray  and  Lefever  alone 
as  security,  the  said  Samuel  L.  Lefever,  who  is  the  father- 
in-law  of  said  Bray,  undertook  to  procure  security  on  said 
note,  and  on  or  about  the  20th  of  January,.  1869,  the  said 
Lefever  produced  to  this  plaintiff  a  promissory  note  of  said 
date  of  30th  December,  1868^  jmyable  to  said  Hays,  for  the 
said  sum  of  money,  in  twelve  months,  with  ten  per  cent, 
interest,  without  relief  from  valuation  laws,  a  copy  of  which 
is  filed  herewith;  that  the  said  Bray  and  Lefever's  names 
were  signed  to  said  note, "  and  then  and  there  the  said  liefJ- 
ver  agreed  to  and  with  the  plaintiff  that  if  he  (plaintiff) 
would  become  surety  on  said  note  and  sign  his  name  thereto 
as  surety,  he,  the  said  Lefever,  would  indemnify  the  plain- 
tiff from  all  loss,  •and  hold  him  harmless  on  account  thereof; 
that  he  would  stand  between  plaintiff  and  all  loss  and  harm ; 
and  in  consideration  thereof,  and  in  view  of  and  under  said 
agreement,  the  plaintiff  then  and  there  signed  said  note  n^ 
surety,  and  otherwise  would  not  have  signed  the  same/'   He 

avers  that  thereafter,  to  wit,  on  the day  of  March,  1870, 

the  says  Hays,  having  instituted  a  suit  on  said  note,  recov- 
ered a  judgment  thereon,  in  the  Bartholomew  Common  Pleas 
Court,  against  said  Bray,  Lefever  and  this  plaintiff  and  other 
parties  to  said  note,  to  wit,  J.  G.  Schwactzkopf,  Michael 
Schuler  and  Christopher  Seeger,  for  the  sum  of  nine  hun- 
dred and  fifty  dollars  and  ten  cents,  and  fifteen  dollars  costs, 
a  copy  of  which  is  filed  herewith ;  that  said  Hays  caused 
execution  to  issue  on  said  judgment  by  the  clerk  of  said 
court,  and  the  same  was  duly  placed  in  the  hands  of  the  sher- 
iff of  said  county ;  and  said  Bray  being  insolvent,  the  plaintiff 
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was  required  to  pay  and  did  pay  on  said  execution^  issued 
on  said  judgment  as  aforesaid,  the  sum  of  two  hundred  and 
fifty-four  dollars  and  fifty  cents,  which  was  one-fourth  part 
of  said  judgment,  interest  and  costs,  and  said  Schwartzkopf, 
Seeger  and  Schuler  paid  the  residue  thereof,  which  was  one- 
fourth  part  by  each ;  that  said  Lefever  and  Bray  paid  no 
part  thereof,  and  said  Bray  is  wholly  insolvent;  that  defend- 
ants have  failed  and  refused  to  pay  said  indebtedness  or  any 
part  thereof,  although  duly  requested,  and  said  indebtedness 
is  due  and  unpaid ;  and  plaintiff  demands  judgment. 

The  second  paragraph  of  complaint  proceeds  for  contribu- 
tion on  the  theory  that  all  were  co-sureties  for  Bray. 

The  third  paragraph  of  complaint  is,  substantially,  as  fol- 
lows: 

That  on  or  about  the  30th  of  December,  1868,  said  Sam- 
uel Bray  became  indebted  to  Mahlon  Hays  in  the  sum  of  eight 
hundred  dollars,  and  it  became  necessary  for  said  Bray  to 
•execute  to  said  Hays  a  promissory  note  for  said  money,  with 
good  security ;  and  said  Bray  being  insolvent  and  unable  to 
obtain  security  thereon,  and  the  said  Hays  being  unwilling 
to  accept  a  note  with  said  Bray  and  Lefever  thereon  alone 
ras  security,  the  said  Lefever,  who  is  the  father-in-law  of  said 
Bray,  undertook  to  procure  said  security  on  said  note,  and 
•on  or  about  the  20th  of  January,  1869,  the  said  Lefever  pro- 
<luced  to  this  plaintiff  a  promissory  note  of  said  date  of  30th 
December,  1868,  a  copy  of  which  is  herewith  filed,  payable 
to  said  Hays  for  said  sum  of  money,  in  twelve  months,  with 
ten  per  cent,  interest;  that  the  names  of  said  Bray  and  Lefe- 
ver were  then  signed  to  said  note.  *' And  then  and  there 
the  said  Lefever  requested  this  plaintiff  to  become  surety  for 
him  and  said  Bray  on  said  note,  and  then  and  there  agreed 
with  this  plaintiff  that  if  he  (plaintiff)  would  become  surety 
on  said  note  and  sign  his  name  thereto  as  such  surety,  he, 
the  said  Lefever,  would  indemnify  plaintiff  against  all  loss, 
and  hold  him  harmless  on  account  thereof;  that  he  would 
stand  between  plaintiff  and  all  loss  or  harm ;  in  consideration 
thereof,  and  in  view  of  and  under  said  request  and  agree- 
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ment,  the  plaintiff  then  and  there  signed  said  note  as  surety^ 
as  aforesaid,  and  otherwise  he  would  not  have  signed  said 
note. "     He  charges  and  avers  that  thereafter,  to  wit,  on  the 

day  of  March,  1870,  the  said  Hays  having  instituted  a 

suit  on  said  note,  he  recovered  a  judgment  thereon  in  the 
Common  Pleas  Court  of  Bartholomew  county,  against  said 
Bray,  Lefever  and  plaintiff  and  the  other  sureties  on  said 
note,  to  wit,  Christopher  Seeger,  Michael  Schuler  and 
George  Schwartzkopf,  for  the  sum  of  nine  hundred  and  fift)' 
dollars  and  ten  cents,  and  fifteen  dollars  costs,  a  copy  of 
which  is  filed  herewith ;  and  plaintiff  was  compelled  to  pay 
on  said  judgment  the  sum  of  two  hundred  and  fifty-four  dol- 
lars and  fifty  cents,  which  was  one-fourth  part  thereof,  and 
said  Seeger,  Schuler  and  Schwartzkopf  paid  the  residue 
thereof,  each  one-fourth  part;  that  said  Lefever  and  Bray 
paid  no  part  of  said  debt;  that  said  Bray  is  insolvent;  that 
defendants  have  failed  and  refused  to  pay  said  indebtednees 
or  any  part  thereof,  although  requested,  and  said  indebted- 
ness is  due  and  unpaid;  and  plaintiff  demands  judgment,  etc. 

The  appellee  Samuel  L.  Lefever  moved  the  court  to 
strike  out  of  the  first  and  third  paragraphs  of  the  complaint 
all  of  that  part  quoted  above,  for  the  reasons,  first,  that 
the  words  were  immaterial,  irrelevant  and  surplusage; 
second,  that  they  constitute  no  part  of  a  cause  of  action. 
The  court  sustained  the  motion,  to  which  appellants  excepted. 
The  portions  struck  out  are  the  same  in  the  complaints  of  all 
the  appellants. 

The  action  of  the  court  in  sustaining  the  motion  to  strike 
out  the  portions  indicated  in  the  first  and  third  paragraphs 
of  the  complaint  is  assigned  for  error. 

It  is  insisted  by  counsel  for  appellee  that  the  question  is 
not  properly  in  the  record.     He  says : 

"  A  bill  of  exceptions  shows  that  a  portion  of  the  first 
cause  of  action,  as  originally  filed,  similar  to  that  portion  of 
said  cause  of  action  as  it  now  appears  in  the  record,  and 
embraced  in  quotation  marks  above,  was  struck  out  by  the 
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court  below^  as  well  as  a  like  portion  of  the  third  cause 
of  action. 

"  The  bill  of  exceptions  does  not  show  how  the  second  and 
third  causes  of  action  read  when  the  motions  were  made^  or 
how  they  read  when  they  were  sustained.  When  the 
motions  were  sustained,  the  portions  of  the  complaint  aimed 
at  by  the  motions  at  once  ceased  to  be  a  part  of  the  com- 
plaint, and  ceased  to  be  a  part  of  the  record  until  properly 
restored  by  proper  bill  of  exceptions.  The  clerk,  in  making* 
up  the  record,  had  no  right  to  insert  in  the  complaint  portions 
that  had  been  struck  out,  and  anything  inserted  by  him  in 
the  complaint  which  was  not  in  it  as  it  stood,  without  amend- 
ment, after  the  motions  were  sustained,  is  no  part  of  the 
complaint  or  record.  It  must  be  presumed  that  the  clerk 
did  not  exceed  his  authority,  and  that  he  copied  the  com- 
plaint as  it  stood  after  the  motions  were  sustained,  and  the 
portions  indicated  in  the  bill  of  exceptions  had  been  struck 
out.  The  only  legitimate  way  to  bring  the  alleged  errors 
before  this  court  for  review  was  to  show  by  bill  of  excep- 
tions, first,  how  the  two  paragraphs  of  the  complaint  read 
when  the  motions  were  made,  and  then  this  court  could  see, 
through  the  only  proper  medium,  just  what  was  done,  and 
how  what  was  done  affected  the  balance  of  the  complaint. 

^^  The  action  of  the  court  below  in  sustaining  the  motions 
was  not  a  ground  or  reason  for  a  new  trial,  and  for  the  pur- 
poses of  a  review  it  comes  before  this  court  in  the  first 
instance,  and  it  is  insisted  that  it  must  come  in  a  proper  and 
legitimate  manner." 

We  think  the  objection  is  not  well  taken.  The  motion  of 
the  appellee  to  strike  out  set  out  the  words  which  he  moved 
to  have  struck  out.  This  motion  is  embodied  in  the  bill  of 
exceptions,  which  shows,  that  the  court  sustained  the  motion 
and  struck  out  the  words  inserted  in  said  motion,  and  that 
the  appellant  then  excepted  to  such  ruling.  This  is  shown 
in  all  of  the  cases.  When  the  court  sustained  the  motion 
and  struck  out  the  words  indicated,  they  ceased  to  constitute 
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a  part  of  the  record,  and  had  to  be  put  into  the  record  by  a 
bill  of  exceptions,  and  this,  we  think,  was  properly  done. 

The  clerk,  in  making  up  the  transcript,  has  copied  the 
complaints  as  they  were  before  any,  portion  was  struck  out. 
This  was  wrong.  The  complaints  should  have  been  copied 
as  they  were  after  the  motion  to  strike  out  was  sustained, 
and  when  the  portion  struck  out  is  restored  by  a  bill  of 
exceptions,  it  is  fully  shown  how  the  complaints  stood  origi- 
nally, and  how  they  stood  after  portions  thereof  had  been 
struck  out. 

The  mi^tak-e  of  the  clerk  in  copying  into  the  transcripts 
the  parts  which  had  been  struck  out  will  not  vitiate  the 
record.  It  does  no  harm.  It  is  simply  surplusage,  for 
which  the  clerk  should  receive  no  fees. 

It  is  very  earnestly  insisted  by  counsel  for  appellees,  that 
the  agreement  set  up  in  the  portions  of  the  complaints  struck 
out  was  an  undertaking  on  the  part  of  Lefever  to  answer  for 
the  debt  of  Bray,  and,  it  not  being  in  writing,  is  within  the 
statute  of  frauds,  and  hence  cannot  be  enforced. 

It  is  contended  by  counsel  for  appellants,  that  when  one 
party,  at  the  request  of  another,  enters  into  a  contract  as  his 
surety,  the  law  implies  U  promise  of  indemnity,  and  that,  as 
between  the  makers  and  the  payees,  the  relation  o^  the  par- 
ties is  fixed  by  the  note  itself;  that,  as  to  the  payees,  the 
makers  are  all  principals  and  equally  liable ;  that  the  rights 
and  liabilities  of  the  makers,  amongst  themselves,  depend 
upon  the  contract  between  them,  upon  the  relation  each  may 
sustain  to  the  other  and  to  the  transaction ;  and  that  such 
contract  may  be  created  and  proved  by  parol. 

There  is  much  conflict  in  the  adjudged  cases  as  to  whether 
a  contract  for  indemnity  between  sureties  is  within  the  statute 
of  frauds.  The  earliest  English  case  bearing  upon  the  ques- 
tion is  that  of  Winckicorth  v.  Mills y  2  Esp.  484,  decided  at  nm 
prtM^,  where  it  was  held  that  where  a  person  signed  a  note  at 
the  request  of  another  upon  a  promise  of  indemnity,  the 
promise  was  within  the  statute,  as  it  was  an  agreement  to 
iinswer  for  the  debt  and  default  of  another.     The  next  case 
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is  that  of  Thomas  v.  Cooky  8  B.  &  C.  728,  where  it  was  held 
that  a  promise  of  indemnity  was  an  original  contract  between 
the  parties,  and  hence  was  not  within  the  statute.  But  in 
the  subsequent  case  of  Green  v.  Creaawelly  10  A.  &  E.  453, 
in  the  same  court,  Thomas  v.  Cook  was  overruled,  and  the 
opposite  rule  was  announced.  We  make  the  following  extract 
from  a  note  to  the  case  of  Bessig  v.  Britton,  published  in  2 
Cent.  Law  Journal,  296,  in  reference  to  the  two  English 
oases  last  cited : 

"  Passing  now  to  the  law  as  it  stands  on  the  other  side  of 
the  water,  it  is  to  be  remarked  that  some  of  the  English 
judges  have,  for  §ome  time,  been  casting  doubts  upon  the 
case  of  Green  v.  Qresswdly  10  A.  &  E.  453;  for  in  speaking 
of  the  same  in  Batson  v.  KinQy  4  H.  &  N.  739,  Pollock, 
C  B.,  says:  *I  do  not  think  that  the  case  itself  was  rightly 
decided.'  Besides,  a  new  distinction  has  been  pointed  out  in 
the  somewhat  recent  case  of  Oripps  v.  Hartnolly  4  Best  &  8. 
414,  decided  in  the  Exchequer  Chamber,  and  reversing  the 
judgment  rendered  in  the  same  case  in  the  Queen's  Bench. 
^  But,'  says  the  same  learned  baron,  in  referring  to  Green  v. 
CressweU^  Hhere  is  a  great  distinction  between  that  case  and 
the  present.  Here  the  bail  was  given  in  a  criminal  proceed- 
ing; and,  where  bail  is  given  in  such  a  proceeding,  there  is 
no  contract  on  the  part  of  the  person  bailed  to  indemnify  the 
person  who  became  bail  for  him.  There  is  no  debt,  and 
with  respect  to  the  person. who  bails,  there  is  hardly  a  duty; 
and  it  may  very  well  be  that  the  promise  to  indemnify  the 
bail  in  a  criminal  matter  should  be  considered  purely  as  an 
indemnity,  which  it  has  been  decided  to  be.'  *  *  *  * 
'  This  view  of  the  subject  creates,  I  think,  a  broad  distinc- 
tion between  the  present  case  and  Green  v.  OressweU,  which 
we  are  not  called  upon  either  to  overrule,  or  to  say  that  we 
entirely  support.'  Williams,  J.,  in  the  same  case,  begins 
his  opinion  by  saying:  ^I  ought  to  remark  that  I  do  not 
deem  it  at  all  necessary  for  us  to  say  whether  the  case  of 
Green  v.  Oresstoell  is  good  law  or  not,  but  I  think  there  is  a 
Vol.  LI.— 36 
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distinction  between  the  recognizance  of  bail  in  a  civil  suit 
and  the  recognizance  given  for  the  appearance  of  a  defend- 
ant in  a  criminal  proceeding.'  The  court  rendered  judg- 
ment for  the  plaintiff^  holding  in  effect  that  the  promise  of 
the  defendant,  to  indemify  the  plaintiff  against  whatever 
damage  the  latter  might  incur  by  becoming  bail  for  a  third 
person,  was  an  original  undertaking  and  not  collateral,  there 
being  no  implied  promise  upon  the  part  of  the  person  bailed 
to  indemnify  his  bail  in  a  criminal  proceeding." 

In  Alabama  and  in  North  and  South  Carolina  and  Ohio, 
the  rule  laid  down  in  Oreen  v.  Oresswell,  aupra^  has  been 
followed.  Brown  v.  Adams,  1  Stew.  51 ;  Draughan  v.  Bunt- 
ing,  9  Ired.  10;  Simpson  v.  Nance,  1  Speers,  4;  Martin  v. 
Blaci^s  Ex'rs,  20  Ala.  309;  Easter  v.  White,  12  Ohio  St.  219v 

In  the  recent  case  of  Bessig  v.  BriUon,  supra,  the  Supreme 
Court  of  Missouri  followed  the  English  rule  as  laid  down 
in  Green  v.  Oresswell,  supra. 

In  Chapin  v.  Merrill,  4  Wend".  657,  the' case  of  Thomas  v. 
Cook,  supra,  was  followed.  In  KingsUy  v.  BaJcome,  4  Barb. 
131,  Green  v.  Oresswell  was  followed.  But  in  Barry  v. 
Ransom,  12  N.  Y.  462,  Mallory  v.  GiUeU,  21  N.  Y.  412, 
and  Konitzky  v.  Meyer,  49  N.  Y.  571,  it  was  held  that  where 
one  party,  at  the  request  of  another,  enters  into  a  contract  as 
his  surety,  the  law  implies  a  promise  of  indemnity ;  and  that 
an  express  promise  to  indemnify  is  an  original  undertaking^, 
and  need  not  be  in  writing.  In  Mallory  v.  Gillett^  supra, 
the  ruling  in  KingsUy  v.  Baleome,  supra,  is  expressly  dis- 
approved  of. 

In  Massachusetts,  Pennsylvania,  Iowa,  Maine,  New  Hamp- 
shire, VermoEt,  Maryland,  Georgia,  Kentucky,  Missouri 
and  New  Jersey,  it  has  been  uniformly  held  that  a  promise 
of  indemnity  is  an  original  undertaking,  and  not  within  the 
statute  of  frauds.  Taylor  v.  Savage,  12  Mass.  98;  Aldrich 
V.  Ames,  9  Gray,  76;  Harris  v.  Brooks,  21  Pick.  196;  Cha^ 
pin  v.  Lapham,  20  Pick.  467 ;  Blake  v.  Coh,  22  Pick.  97 ;: 
Hendrick  v.  Whittemore,  105  Mass.  23;  Smith  v.  Sayward,  & 
Greenl.  504;   Holmes  v.  KiughU,  10  N.  H.  175;  CuUer  v. 
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Emery,  37  N.  H.  567;  Whitehause  v.  Hanson,  42  N.  H.  9; 
Hodffes  v., Hall,  29  Vt.  209;  Keith  v.  Goodwin,  31  Vt.  268; 
Adams  v.  Flanagan,  36  Vt.  400;  Byers  v.  McQanahan,  6 
Gill  &  J.  250;  Jbne«  v.  Shorter,  1  Kelly,  294;  Dunn  v. 
West,  5  B.  Mon.  376;  Lucas  v.  Chamberlain,  8  B,  Mon, 
276;  Jbn€«  v.  Letcher,  13  B.  Mon.  363;  Melms  v.  W^crde- 
A<j^,  14  Wis.  18;  Apgai^s  Adm'rs  v.  JEfer,  4  Zab.  812; 
March  v.  Consolidation  Bank,  48  Penn.  St.  -510;  iiTeZZy  v. 
Grillespie,  12  Iowa,  55. 

We  next  iAquire  what  has  been  and  is  now  the  rule  of 
decision  in  this  State.  In  Brush  v.  Carpenter,  6  Ind.  78,  it 
was  held  that  an  oral  promise  by  one,  at  whose  request 
another  had  become  replevin  bail  for  a  third  party,  to  indem- 
nify such  person  from  loss,  was  a  promise  to  answer  for  the 
debt  or  default  of  another,  and  was  within  the  statute  of 
frauds.  The  ruling  was  based  upon  Nelson  v.  Boynton,  3 
Met.  (Mass.)  396,  Kingsley  v.  Balcome,  4  ^Barb.  131,  and 
Green  v.  OresstoeU,  10  A.  &  E.  453.  The  case  of  Nelson  v. 
Boynton,  supror,  though  closely  connected  with  the  doctrine 
underlying  the  present  case,  belongs  to  another  class  of  cases 
which  has  arisen  under  the  statute  of  frauds.  There*  it  was 
held  that  a  promise  to  pay  the  note  of  a  third  person  which 
is  in  suit,  and  is  secured  by  an  attachment  of  his  property,  in 
consideration  of  the  holder's  discontinuing  the  suit  thereon, 
is  within  the  statute  of  frauds,  and  is  not  valid,  unless  it  be  in 
writing.  The  case  of  Kingsley  v.  Balcome,  supra,  has  here- 
tofore been  explained  and  shown  to  have  been  virtually  over- 
ruled by  the  Court  of  Appeals  in  that  state.  It  has  also  been 
shown  that  very  serious  doubts  have  recently  been  expressed, 
m  the  highest  courts  in  England,  as  to  the  correctness  of  the 
ruling  in 'Green  v.  OressweU,  supra.  The  ruling  in  Brush  v. 
Carpenter  is  against  the  current  of  American  adjudications, 
and  has  )beeri,  in  effect,  though  not  expressly,  overruled  by 
the  subsequent  decisions  in  this  State.  It  is  settled  by 
repeated  decisions  of  this  court,  that  sureties  may  make  any 
contract  they  please  as  between  themselves.  One  surety 
may  thus  be  exempt  from  all  liability  to  contribute.     Such 
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a  contract  may  be  implied  from  the  nature  of  the  transac- 
tion, and  such  extrinsic  fects  and  circumstances  as  tend  to 
show  such  to  have  been  the  intention  of  the  parties;  as,  if 
one  surety  enters  into  the  original  contract  at  the  request  of 
the  others,  there  might  as  to  him  be  an  implied  waiver  of 
the  right  to  contribution,  and,  if  compelled  to  pay  the  debt, 
he  could  recover  the  whole  amount  from  the  other  sureties. 
Such  an  agreement,  whether  express  or  implied,  may  be 
shown  by  parol  evidence. 

Lacy  V.  Lofton^  26  Ind.  324;  Bowser  v.  RSndelly  31  Ind. 
128;  Bagott  v.  Mullen,  32  Ind.  332;  Houston  v.  Bruner,  39 
Ind.  376;  Core  v.  Wilson,  40  Ind.  204;  Alley  v.  Gavin,  40 
Ind.  446;  Schooley  v.  Fletcher,  45  Ind.  86;  Schuk  v.  Kleyik, 
49  Ind.  212;  Nesbit  V.  Knowlton,  ante,  p.  352. 

The  distinction  between  original  and  collateral  under- 
takings has  been  drawn  with  great  clearness  and  force  in 
several  well-considered  decisions  rendered  by  the  Supreme 
Court  of  the  United  States,  which  has  manifested  a  strong 
inclination  not  to  extend  the  operation  of  the  statute  of 
frauds,  so  as  to  embrace  original  and  distinct  promises  made 
by  diderent  persons,  at  the  same  time,  upon  the  same  gen- 
eral consideration.  D^Wolf  v.  Rabaud,  1  Peters,  476; 
Townsley  v.  Sumrall,  2  Peters,  170;  Einerson  v.  Slater,  22 
How.  28. 

We  are  very  clearly  of  opinion  that  the  promise  of  indem- 
nify set  up  in  the  portions  of  the  complaint  struck  out  was 
an  original  undertaking,  and  not  within  the  statute  of  frauds. 
The  appellants  signed  the  note  at  the  request  of  the  appellee 
Lefever,  upon  his  promise  to  indemnify  them,  and  we  think 
the  promise  need  not  be  in  writing,  but  may  be  proved  bv 
parol.  It  results  that  the  court  erred  in  sustaining  the 
motion  to  strike  out. 

The  judgment  is  reversed,  with  «osts;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
motion  to  strike  out,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 
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County  Commissioners. — Power  to  Sell  Stack, — County  commissioners  have  *®  ®* 

power  to  sell  shares  of  stock  owned  by  the  county  in  a  railroad  company. 

From  the  Vermillion  Circuit  Court. 

J,  P.  Baird,  C.  Cfrufty  J.  M.  Allen  and  W,  Mack,  for 
appellant. 

R.  W.  Thompson,  I.  N.  Pierce,  W.  E.  Hendrick  and  /.  G. 
Williams,  for  appellees. 

BiDDLE,  C.  J.  —  The  Board  of  Commissioners  of  Vigo 
county  was  the  owner  of  certain  stock  in  "  The  Evansville 
and  Crawfbrdsville  Railroad."  Upon  an  ofler  made  by  Pat- 
rick Shannon  to  buy  the  stock,  the  board  ordered  that  said 
stock  be  sold  to  said  Shannon  for  the  amount  of  his  offer, 
directing  in  what  manner  he  should  make  payment,  and  how 
the  stock  should  be  transferred.  John  H.  O'Boyle^  a  citizen 
and  tax-payer  of  Vigo  county,  filed  his  affidavit,  brought 
himself  within  the  statute,  and  appealed  from  the  order  of 
the  board  to  the  Vigo  Circuit  Court.  The  venue  was 
changed  to  the  Vermillion  Circuit  Court,  wherein  Shannon 
moved  to  dismiss  the  appeal.  The  motion  was  overruled, 
and  exception  taken.  The  cause  was  submitted  to  the  court 
for  trial,  evidence  heard,  and  a  finding  had,  that  the  sale  of 
the  stock  to  Shannon  was  void  and  the  order  of  sale  null; 
judgment  accordingly.     Exception,  and  appeal  to  this  court. 

The  finding  and  judgment  of  the  court  proceeded  upon 
the  ground  that  the  board  had  no  authority  of  law  to  make 
the  sale,  and  this  is  the  questioti  which  must  decide  the  case. 
Had  the  board  the  power  to  sell  the  stock  ? 

Municipal  corporations  possess  the  incidental  or  implied 
right  to  alienate  or  dispose  of  the  real  or  personal  property 
of  the  corporation,  of  a  private  nature,  unless  restrained  by 
charter  or  statute.  Dillon  on  Mun.  Corp.,  sec.  445.  So, 
when  the  mayor  and  council  have,  by  the  charter,  power  to 
make,  in  their  corporate  capacity,  all  such  contracts  as  they 
may  deem  necessary  for  the  welfisure  of  the  corporation,  they 
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may  contract  to  sell  stock  owned  by  the  city  in  a  private 
corporation,  to  enable  the  city  to  pay  its  debts ;  and  the  dis- 
cretionary power  with  which  the  mayor  and  council  are 
invested,  when  exercised  in  good  faith,  cannot  be  controlled 
by  a  court  of  equity  at  the  instance  of  property  owners  and 
tax -payers.  Dillon  on  Mun.  Corp. ,  sec.  396 ;  8&nmes  v. 
ITie  Mayor  and  Council  of  Columbus^  19  Ga.  471. 

In  a  late  case,  involving  the  sale  of  railroad  stock  by  a 
board  of  commissioners,  the  power  of  the  board  to  make  the 
sale  was  not  questioned.  The  Board,  etc.,  v.  Reynolds,  44 
Ind.  509. 

We  think  the  court  erred. 

The  judgment  is  reversed,  with  costs^  and  the  cause 
remanded,  for  further  proceedings. 

Petition  for  a  rehearing  overruled. 


The  St.  Louis  and  South-Eastern  Railway  Com- 
pany 1?.  Myrtle. 

Verdict. — In  an  action  for  unliquidated  damages,  it  did  not  appear  that 
the  verdict  was  the  result  of  a  compromise  from  the  fact  that  it  was  ren- 
dered for  five  hundred  and  sixty-two  and  one-half  dollars. 

Same. — Compromise  Verdict, — In  an  action  for  unliquidated  damages,  the 
jury  may,  to  arrive  at  a  verdict,  resort  to  means  that  are  not  allowed  in 
criminal  actions,  or  in  civil  actions  where  the  damages  are  liquidated. 

Railroad. — Regulation  of  Companj^ — A  railroad  company  has  a  right  to 
adopt  a  regulation  that  all  persons  who  travel  on  a  freight  train  shall 
procure  a  ticket  before  entering  the  cars ;  but  such  a  regulation  imposes 
upon  the  company  the  duty  of  having  the  ticket  office  open  a  sufficient 
length  of  time  before  the  departure  of  the  train  to  enable  passengers  to 
procure  tickets. 

SKVi^,~ Right  of  Passenger,  — Notwithstanding  such  regulation  on  the  part 
of  a  railroad  company,  if  a  person  desiring  to  take  passage  upon  a  freight 
train  endeavored  to  procure  a  ticket,  but  could  not  do  so  in  consequence 
of  the  absence  of  the  agent,  he  had  a  right  to  travel  on  such  train  by  pay- 
ing or  offering  to  pay  the  usual  fare. 
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Samb. —  Expulsion  of  Passenger,  —  Damages,  —  Where  such  passenger  was 
expelled  from  the  train  in  a  rough  manner,  accompanied  with  profane 
and  unbecoming  language,  the  Supreme  Court  would  not  disturb,  as 
excessive,  a  verdict  for  damages  in  the  sum  of  five  hundred  and  sixty-two 
and  one-half  dollars. 

Court  and  Qoys^^^KL,— Discussion  of  Faets  Outside  of  Case,— A  court  may 
interfere  and  stop  the  argument  of  counsel,  when  he  is  discussing  mat- 
ters outside  of  the  case,  without  objection  or  suggestion  from  opposing 
counsel ;  and  such  action  will  be  sustained,  unless  there  be  a  gross  abuse 
of  discretion.  But  a  failure  on  the  part  of  the  court  to  interfere,  when 
opposing  counsel  are  present  and  do  not  ask  the  interposition  of  the  court 
or  object  to  the  line  of  argument  pursued,  will  not  entitle  the  party 
represented  by  such  opposing  counsel  to  a  new  trial. 

From  the  Posey  Circuit  Court. 

A,  Iglehart  and  J.  E.  Iglehari,  for  appellant. 

/.  H.  Lairdy  for  appellee. 

BusKiRK;  J.  —  This  was  an  action  by  the  appellee  to 
recover  damages  for  an  alleged  injury  and  ejectment  from 
the  cars  of  the  appellant,  in  August,  1873,  at  Mount  Vernon. 

The  complaint  is  in  two  paragraphs.  The  first  paragraph 
alleges  that  it  was  a  rule  of  the  company  not  to  permit  pas- 
sengers to  travel  on  freight  trains  without  tickets,  and  at  the 
time  mentioned  plaintiff  entered  the  cars  of  the  company, 
but  was  unable  to  first  procure  a  ticket,  because  the  ticket 
office  of  the  company  was  not  open  on  this  occasion  before 
the  train  passed ;  that,  upon  his  fiiilure  to  furnish  a  ticket, 
he  tendered  his  fere  to  the  conductor,  who  refused  to  receive 
it,  but  directed  the  plaintiff  to  leave  the  train,  and,  upon  his 
refusal,  with  force  and  arms  assaulted  and  expelled  him  from 
the  train. 

The  second  paragraph  contains,  substantially,  the  same 
averments  as  the  first. 

To  thi^  the  defendant  filed  a  general  denial,  and  a  special 
answer,  which  set  up  the  following  fiicts : 

That  the  train  mentioned  was  a  freight,  not  a  passenger 
train ;  that  defendant  was  not  desirous  of  carrying  passen- 
gers on  freight  trains,  but  carried  them  for  the  accommoda- 
tion of  the  public,  and  upon  the  express  condition  that  pas-* 


568  SUPREME  COURT  OF  INDIANA. 

The  St.  Louis  and  South-Eastern  Railway  Company  v.  Myrtle. 

sengers  should  first  furnish  and  produce  to  the  conductors  of 
freight  trains  a  ticket,  and  none  were  to  be  permitted  to 
travel  otherwise,  which  condition  and  rule  were  known  to 
plaintiff  before  the  happening  of  the  alleged  injuries;  that 
plaintiff  was  travelling  in  the  caboose  attached  to  the  train, 
without  a  ticket;  that  thereupon  the  conductor  gave  him 
notice  that  he  could  not  ride  without  a  ticket,  and  forbade 
his  so  travelling  without  a  ticket,  and  then  notified  him  to 
leave  the  caboose,  which  he  then  and  there  did.  The  aver- 
ments of  the  use  of  force  and  violence,  and  that  the  plaintiiT 
was  unable  to  procure  a  ticket,  are  denied. 

The  reply  of  the  plaintiff  states  that  he  applied,  a  reason- 
able time  before  the  starting  of  the  train,  for  a  ticket,  at  the 
office,  which  was  closed  till  the  starting  of  the  train ;  that  he 
then  entered  the  cars  of  the  defendant,  and  complied  with  all 
the  rules  and  regulations,  so  far  as  he  could,  and  that  the 
defendant  and  its  officers  committed  said  injury  of  their  own 
wrong. 

There  was  a  trial  by  jury,  a  verdict  for  the  plaintiff  for 
five  hundred  and  sixty-two  and  one-half  dollars.  A  motion 
&r  a  new  trial  was  overruled,  exception  taken,  and  judg- 
ment rendered  on  the  verdict,  and  the  defendant  excepted, 
and  appeals  to  this  court. 

The  grounds  of  the  motion  for  a  new  trial  were,  that  the 
verdict  was  contrary  to  law,  contrary  to  the  evidence,  con- 
trary to  the  law  and  evidence,  and  that  the  damages  were 
excessive.  The  fifth,  sixth  and  seventh  grounds  assigned  are, 
misconduct  of  plaintiff,  by  his  counsel,  at  the  trial,  in  making 
statements  to  the  jury,  which  are  set  out  at  length  in  the  bill 
of  exceptions  and  the  written  causes. 

It  is  assigned  for  error,  that  the  court  erred  in  overraling 
the  motion  for  a  new  trial. 

Counsel  for  appellant  contend,  first,  that  it  is  clear  that  no 
correct  legal  principle  governed  the  jury  in  the  assessment 
of  damages;  that  the  odd  half  dollar  in  the  verdict  was  evi- 
dently agreed  upon  in  a  compromise,  and  the  dividing  of 
differences  by  the  jurors;   that  where    it  is  clear  that  the 
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damages  assessed  by  a  jury  were  not  estimated  upon  any 
correct  legal  principle,  the  verdict  should  be  set  aside. 
ElUwoHh  V.  Central  R.  12.  Cb.,  5  Vroom,  93. 

In  the  case  cited,  it  was  held  that  when  it  is  impossible  to 
reconcile  the  amount  of  the  damages  found  by  the  jury  with 
any  legal  principle,  it  will  be  set  aside.  The  ruling  was 
made  in  reference  to  excessive  damages,  and  not  that  the 
verdict  had  been  obtained  by  unfair  means. 

We  do  not  think  that  it  appears  that  the  verdict  was  the 
result  of  a  compromise  from  the  fact  that  it  was  rendered 
for  five  hundred  and  nixty-two  dollars  and  fifty  cents ;  but  if 
it  does  so  appear,  it  w^ould  not  vitiata  the  verdict. 

This  was  an  action  to  recover  unliquidated  damages,  and 
it  is  settled  that  in  such  actions  the  jury  may  resort  to  means, 
to  arrive  at  a  verdict,  that  are  not  allowed  in  criminal  actions^ 
or  in  civil  actions  where  the  damages  are  liquidated. 

In  Guard  v.  Riskj  11  Ind.  156,  the  court  say: 

"  In  support  of  the  motion  for  a  new  trial,  it  was  shown 
by  affidavit  that,  after  the  jury  had  retired  to  their  room  to 
consult  of  their  verdict,  *  it  was  proposed  by  one  of  them  that 
each  juror  should  put  down  on  paper  such  amount  as  he 
pleased,  and  divide  the  aggregate  amount  by  twelve. '  All 
the  jurors  acceded  to  the  proposition,  though  there  was  no 
agreement  or  understanding  among  them  that  the  result  of 
the  figures  should  stand  as  the  verdict.  And  the  jurors 
having  proceeded  in  accordance  with  the  proposal,  and  the 
result  being  announced,  it  was  agreed  by  them  that  that  result 
should  be  their  finding  in  the  case,  and  the  verdict  was 
returned  accordingly. 

"  In  this,*  we  perceive  no  misconduct  of  the  jury.  The 
law  is  well  settled,  that,  in  actions  for  unliquidated  damages, 
the  jury  may  adopt  the  process  resorted  to  in  this  case  to 
obtain  a  medium  sum  to  be  submitted  for  a  verdict.  Dunn 
v.  HaU,  8  Blackf.  32;  Dorr\.  Fenno,  12  Pick.  521;  Grin- 
ndL  V.  Phillips f  1  Mass.  R.  530;  Harvey  v.  Rickett,  15 
Johns.  87.'^ 

It  is  insisted  by  counsel  for  appellant  that  the  damages 
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assessed  are'excessive,  and  in  support  of  such  position  they 
say: 

"The  case  of  The  Chicago,  etc.,  R.  B.  Co.  v.  Parks,  18 
111.  460,  is  a  case  veiy  similar  to  the  one  at  bar.  In  that 
case^  the  conductor  required  the  passenger,  who  was  an  attor- 
ney, to  pay  a  greater  sum  than  the  price  of  a  ticket  under 
the  regulations,  which  was  refused,  and  the  passenger  was 
put  off  the  train  in  the  rain,  at  a  point  distant  from  a  depot, 
which  latter  was  contrary  to  law.  The  jury  found  one  thou- 
sand dollars,  and  the  Supreme  Court  say :  ^  He  was  entitled 
to  recover  whatever  damages  he  sustained  by  being  put  off 
at  that  place,  instead  pf  at  the  depot.  But  it  rained  at  the 
time,  and  he  had  to  walk  back  in  the  wet.  There  is  no  evi- 
dence that  he  took  a  cold,  or  in  any  way  became  indisposed 
in  consequence,  but,  on  the  contrary,  the  evidence  shows 
.  that  he  was  found,  some  few  hours  afterwards,  at  his  place 
in  court  in  Geneva,  some  two  or  three  miles  from  Batavia, 
so  that  there  were  no  special  damages  resulting  from  that, 
more  than  the  discomfort  and  inconvenience  of  it.  There  \s 
no  evidence  showing  malice  on  the  part  of  the  company  or 
the  conductor.  He  performed  his  unpleasant  task  with  evi- 
dent reluctance,  and  without  ostentation  or  arrogance,  or 
display  of  authority,  and,  so  far  from  there  being  evidence  of 
enmity  between  the  parties,  the  testimony  would  lead  to  the 
conclusion  that  a  friendly  relation  existed  between  them.' 

"  The  fects  of  that  case,  so  far  as  the  conduct  of  the  parties 
and  the  result  were  concerned,  are  almost  precisely  similar  to 
the  case  at  bar.  The  court  in  that  case  reversed  the  judg- 
ment upon  the  ground  of  excessive  'damages.  We  quote  the 
language : 

"'For  putting  the  plaintiff  off  the  train,  at  a  place  not 
allowed  by  law,  a  technical  wrong  was  done  him,  for  which 
he  undoubtedly  had  a  right  to  bring  this  aistion,  and  to 
recover  such  damages  as  he  sustained  for  the  wrong  done 
him.  The  jury  allowed  him  one  thousand  dollars  for  those 
damages,  which  the  circuit  court  refused  to  set  aside,  and 
this  decision  is  also  assigned  for  error.    We  cannot  hesitate  to 
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SAj  that  the  damages  allowed  are  grossly,  not  to  say  out- 
rageously,  excessive.  Although,  in  a  case  of  this  kind,  this 
court  will  interfere  with  a  verdict  with  great  reluctance,  yet 
we  will  not  hesitate  to  do  so,  where  it  is  apparent,  at  first 
blush,  that  the  jury  have  misapprehended  the  law  of  the 
case,  or  misunderstood  the  fiict«,  or  else  have  been  influenced 
by  their  passions  or  their  prejudices,  rather  ilian  the  law  and 
the  fiicts.  It  is  not  the  duty  of  courts  to  enforce  the  arbi- 
trary edicts  of  juries;  but  it  is  their  duty  to  firmly  and  fear- 
lessly stand  between  the  party  and  the  jury,  whenever  it  is 
manifest  that  the  party  has  been  made  a  victim  to  their  prej- 
udices. In  this  class  of  cases  great  latitude  should,  po 
doubt,  be  allowed  to  juries  in  their  estimate  of  damages,  but 
to  this  there  must  be  a  limit;  and  should  we  refuse  to  inter- 
fere in  this  case,  it  would  be  equivalent  to  saying  to  juries, 
in  all  cases  of  this  kind,  we  will  shut  our  eyes  to  the  fiicts  of 
the  case,  and  let  you  work  your  will  with  all  parties  placed 
in  your  hands.  Now,  do  with  them  as  you  please ;  we  will 
not  interfere.' 

"  In  the  ease  at  bar,  the  conduct  of  the  conductor  and  the 
plaintiff.  Myrtle,  and  the  result  of  the  occurrence,  do  not 
materially  differ  from  the  facts  given  in  the  opinion  above 
quoted,  and  the  reasoning  there  equally  applies  here.  The 
jury  were  moved  by  passion  and  prejudice.  The  law  was 
misstated  to  them  by  counsel  for  the  plaintiff,  who  is  estop- 
ped to  deny  that  the  jury  misapprehcnied  the  law;  and  the 
verdict  itself  shows  that  by  a  kind  of  average  they  found  a 
verdict,  and  not  upon  principles  of  justice  and  fairness.  The 
measure  of  damages  in  the  case  cited  is  such  damages  as  the 
plaintiff  sustained  for  the  wrong  done  him.  For  a  techni- 
cal wrong  the  appellee  recovers  five  hundred  and  sixty-two 
dollars  and  fifty  cents,  which  we  say,  upon  the  testimony,  at 
first  blush,  appears  to  be  greatly  excessive. 

''  In  the  case  last  cited,  the  law  is  stated,  that  appellate 
courts  will  not  hesitate  to  interfere  with  a  verdict,  where  it 
is  apparent  that  the  jury  misapprehended  the  law,  or  misun- 
derstood the  facts  of  the  case,  or  where  they  were  improp- 
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erly  influenced  by  their  passions  and  prejudices.  All  these 
grounds  exist  in  the  present  case  for  the  court's  interfering 
with  the  verdict  of  the  jury. 

"The  passions  and  prejudices  of  juries  exhibited  against 
railroad  corporations  are  wide-spread  and  very  commoD,  and 
it  is  therefore  of  the  utmost  importance  that  a  fair  trial  in  all 
such  cases  should  be  awarded  the  defendants. 

"  The  case  of  The  JeffersonviUe  Railroad  Co.  v.  Rogers,  3S 
Ind,  116,  cited  by  counsel  of  plaintifl*  below,  differs  from  the 
case  at  bar.  In  that  case,  the  ticket  office  was  open,  but  a 
ticket  refused,  and  the  passenger  was  put  off  in  the  night, 
between  stations,  and  subjected  to  inconvenience,  expense 
and  trouble ;  and  from  the  circumstances  of  that  case  the  jurj- 
were  permitted  to  infer  malice,  while  in  the  case  at  bar  na 
such  circumstances  exist.  That  case  is  more  aggravated 
than  this,  and  the  court  do  not  there  say  that  the  verdict 
was  a  righteous  verdict,  and  herein  was  a  misstatement  and 
misrepresentation  of  the  law  to  the  jury." 

The  evidence  of  the  appellee  is  uncontradicted  by  any 
witness,  but  is  strongly  corroborated  by  the  sheriff  and 
another  witness.     The  evidence  in  the  cause  was  as  follows: 

"  I  reside  in  Mount  Vernon,  Indiana,  and  by  trade  am  a 
cooper;  on  the  day  of  the  expulsion  complained  of,  I  waj^ 
employed  by  Alexander  Crunk,  sheriff  of  Posey  county,  to 
go  with  him  to  Indianapolis,  to  take  my  uncle,  a  crazy  man, 
to  the  asylum;  we  were  going  to  Indianapolis  by  way  of 
Evansville ;  I  left  Crunk  and  the  crazy  man  to  come  on,  and 
went  ahead  to  the  Mount  Vernon  depot,  and  found  the 
freight  train  there  with  the  passenger  car  at  the  rear,  9fi 
usual;  it  was  about  8  o'clock  in  the  morning;  I  went  into 
the  reception  room  and  found  the  ticket  office  closed;  I  told 
the  conductor  that  the  sheriff  was  coming  with  a  crazy  man 
to  go  on  the  train;  he  answered,  *you  cannot  go  without 
tickets;'  I  ran  back  and  met  Crunk,  and  told  him  that  the 
ticket  office  was  closed,  and  the  conductor  refused  to  let  us 
go  without  tickets ;  Crunk  told  me  to  get  on,  and  we  all  got 
on,  and  the  conductor  came  along  and  asked  us  for  our  tick- 
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€ts,  and  we  told  him  we  had  none,  but  Mr.  Crunk  offered 
him  the  money  for  all  our  fares;  but  he  would  not  accept  it, 
and  then  said  we  could  not  ride  there,  we  would  have  to  get 
"  off;  and  Mr.  Rosenbaum  and  another  gentleman,  who  were  on 
the  train,  told  Mr.  Crunk  that  they  had  return  tickets,  and 
gave  them  to  Mr.  Crunk,  who  gave  them  to  the  conductor 
for  him  and  the  crazy  man ;  and  the  conductor  then  started 
up. the  train,  but,  coming  to  me,  and  finding  I  had  no  ticket, 
stopped  it  and  took  me  by  the  arm  and  jerked  me  and  said 
I  must  go  out  unless  I  Had  a  ticket,  that  it  was  contrary  to 
the  rules  of  the  company  to  carry  a  passenger  on  that  train 
without  a  ticket;  I  started  out  with  the  conductor,  and  as  I 
went  out  my  uncle  began  to  make  a  fuss,  and  when  I  had 
gotten  out  on  the  platform,  I  asked  him,  the  conductor,  to  let 
me  remain  on  the  train,  to  which  he  answered,  '  Get  off  here, 
G^-d  d — n  you ! '  and  thereupon  I  got  off  and  walked  down 
town ;  and  as  I  came  down  Main  street,  two  or  three  squares 
this  side  of  the  depot,  I  met  Graham,  the  ticket  agent,  going 
toward  the  depot.'' 

Cross-examined.  "  What  do  you  mean,  when  you.  say  the 
conductor  took  hold  of  you  and  jerked  you  ?  How  did  he 
jerk  you?'' 

Answer  by  the  witness. — "  He  took  hold  of  me  this  way." 
The  witness  here  took  hold  of  the  coat  sleeve  of  a  junior,  and 
plucked  it  gently. 

The  plaintiff  then  produced  Moses  Rosenbaum,  who,  being 
•duly  sworn,  deposes  as  follows : 

^'  I  was  on  the  train,  going  to  Evansville,  on  the  morning 
referred  to  by  the  plaintiff.  Myrtle  was  sitting  by  the  crazy 
man,  and  the  conductor^  stopped  his  train  and  touched  Myr- 
tle, putting  his  hand  on  his  arm,  and  told  him  he  must  go 
out;  and  the  plaintiff*  got  up  and  went  out,  and  I  saw  no 
more  of  him.  I  and  another  gentleman  had  return  tickets, 
and  we  gave  them  to  Mr.  Crunk  for  him  and  the  crazy 
man." 

And  the  plaintiff  then  proposed  as  a  witness  Alexander 
Crunk,  who,  being  sworn,  testified  as  follows: 
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"  On  the  day  referred  to  by  the  plaintiff^  I  went  with  a 
crazy  man  to  the  defendant's  depot,  and  found  the  train 
standing  at  the  depot.  I  went  into  the  car,  taking  with  me 
a  crazy  man  whom  I  had  in  charge,  as  sheriff  of  Posey 
county,  to  be  taken  to  Indianapolis,  by  way  of  Evansville. 
I  had  employed  the  plaintiff  to  go  with  me  to  help  to  take 
care  of  the  crazy  man.  We  took  our  seats  in  the  cars,  myself, 
the  plaintiff  and  the  crazy  man,  and  the  conductor  came  to 
us  and  asked  us  for  our  tickets.  I  told  him  we  had  none. 
He  said  he  could  not  take  us  without,  as  he  had  express 
orders  not  to  carry  passengers  without  tickets  upon  that  train. 
And  I  told  him  we  must  go,  and  offered  to  pay  the  money 
for  our  fare ;  but  he  would  not  accept  it,  and  said  he  must 
have  tickets  pr  he  could  not  carry  us;  and  thereupon  Mr. 
Rosenbaum  and  another  gentleman  gave  me  their  return 
tickets,  and  I  gave  them  to  him;  and  he  thereupon  started  up 
the  train,  and  then  came  back  to  the  plaintiff,  and  asked  for 
his  ticket,  and,  being  answered  that  he  had  none,  stopped 
the  train  and  told  the  plaintiff  that  he  must  get  off,  and 
the  plaintiff  thereupon  got  up  and  went  off.  He,  seemed 
not  to  observe,  when  he  started  up,  that  plaintiff  was  with- 
out a  ticket.  My  contract  with  the  plaintiff  was,  that  I  was 
to  pay  his  expenses  to  Indianapolis  and  back,  and  he  was 
not  to  charge  any  wages." 

This  was  all  the  evidence  given  in  the  cause. 

We  think  the  appellant  had  the  right  to  adopt  a  regulation 
that  all  persons  who  travelled  on  a  freight  train  should  pro- 
cure tickets  before  entering  the  cars.  The  Indianapolis, 
etc.,  R.  W.  Co.  V.  Rinard,  46  Ind.  293.  But  such  a  regula- 
tion imposed  upon  the  company*  the  necessity  of  having  t|ic 
ticket  office  open  a  sufficient  length  of  time  before  the 
departure  of  the  train,  to  enable  passengers  to  procure  tick- 
ets. It  is  shown  by  the  evidence  that  the  ticket  office  was 
not  open,  on  the  morning  in  question,  Antil  after  the  depart- 
ure of  the  train.  The  appellant  fried  to  procure  a  ticket, 
but  could  not  do  so  in  consequence  of  the  absence  of  the 
agent.    He  therefore  had  a  right  to  travel  on  the  train  in  ques-   • 
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tion,  without  a  ticket,  by  paying  the  ordinary  fere,  which  he 
offered  to  do.     His  expulsion  from  the  cars  was  wrongful. 

But  it  is  claimed  that  he  was  only  entitled  to  recover  nomi- 
nal damages. 

We  do  not  think  the  facts  of  the  case  are  like  those  in  the 
Illinois  case,  supra.  The  appellant  had  been  employed  by 
the  sheriff  to  assist  him  in  conveying  to  the  insane  asylum 
an  insane  man,  who  was  his  uncle.  The  conductor  was  noti- 
fied of  the  facts.  He  also  knew  that  appellant  had  left  the 
train  to  procure  a  ticket,  before  the  arrival  of  the  train.  It 
is  but  reasonable  to  presume,  from  the  facts  proved,  that  he 
must  have  known  that  the  ticket  office  was  not  open.  The 
expulsion  of  the  appellant  excited  the  insane  man,  deprived 
the  sheriff  of  his  influence  in  controlling  his  uncle,  and  com- 
pelled the  sheriff  to  proceed  without  assistance.  The  force 
used  by  the  conductor  was  slight,  but  his  manner  was  rough, 
and  his  language  profane  and  unbecoming  the  occasion  and 
his  duties. 

Afler  careful  consideration,  we  have  come  to  the  conclu- 
aion  that,  we  cannot  disturb  the  verdict  on  the  ground  that 
the  damages  are  excessive. 

The  fifth,  sixth  and  seventh  reasons  for  a  new  trial  relate 
to  the  alleged  misconduct  of  counsel  for  appellee  in  making 
the  closing  argument  of  the  cause.  It  is  claimed  that  coun- 
sel stated  in  his  argument  that  a  certain  fact  had  been  proved, 
when,  in  truth  and  fact,  it  had  not  been  so  proved ;  and  that 
he  went  outside  of  the'evidence,  and  spoke  of  the  conduct  of 
the  appellant  in  securing  the  right  of  way  and  in  the  assess- 
ment of  damages.  The  argument  of  counsel  upon  such 
points  is  set  out  in  the  bill  of  exceptions,  which  shows  that 
counsel  for  appellant  was  present  during  the  delivery  of  the 
closing  argument ;  but  it  does  not  show  that  any  objection 
was  urged  to  such  argument,  or  that  the  court  was  called 
upon  to  stop  counsel  and  confine  him  within  the  record.  It 
is  settled  by  the  very  decided  weight  of  authority,  that  it 
was  the  duty  of  counsel  for  appellant  to  have  called  the 
attention  of  the  court  to  the  character  of  the  argument  being 
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made,  and  sought  his  interposition  to  prevent  a  continaanoe 
of  such  argument;  and  if  the  courts  being  thus  called  upon, 
had  failed  or  refused  to  interpose  and  stop  the  argument, 
counsel  for  appellant  could  have  taken  an  exception^  and 
assigned  such  ruling  as  a  reason  for  a  new  trial. 

There  is  conflict  in  the  adjudged  cases  as  to  whether  it  is 
the  duty  of  the  court  to  interpose  and  stop  the  argument  of 
counsel,  when  he  is  discussing  matters  outside  of  the  fiicts  of 
the  case,  without  suggestion  or  objection  from  opposing 
counsel.  There  is  no, doubt  that  the  court  may  do  so,  and 
that  such  action  will  be  sustained,  unless  there  is  a  gross 
abuse  of  discretion.  A  court,  in  performing  this  unpleasant 
and  delicate  duty,  should  be  careful  to  avoid  every  appear- 
ance of  taking  sides  between  the  parties.  But  it  is  settled 
by  the  very  decided  weight  of  authority,  that  the  fidlare  of 
the  'court  to  interpose,  when  opposing  counsel  are  present  in 
•court,  and  do  not  ask  the  interposition  of  the  court,  or  object 
to  the  line  of  argument  being  pursued,  will  not  entitle  the 
party  to  a  new  trial. 

We  have  examined,  and  cite,  the  following  cases  bearing 
upon  the  respective  duties  of  court  and  counsel  in  the  a^- 
ment  of  causes:  Cook  v.  Bitter,  4  E.  D.  Smith,  263;  Fry  v. 
Bennett,  3  Bosworth,  200;  Thompson  v.  Barkley,  27  Penn.St 
263;  Berry  v.  The  State,  10  Ga.  522;  Mitehum  v.  The  State, 
11  Ga.  633;  Cartright  v.  Clopton,  25  Ga.  85;  Cobb  v.  The 
State,  27  Ga.  648;  Royaton  v.  Royeton,  29  Ga.  82;  Gotten  w. 
Rutledge,  33  Ala.  110;  Larkina  v.  Tarter,  3  Sneed,  681; 
Edwards  v.  The  State,  22  Ark.  253;  AyrauUt  v.  Chamber- 
lain, 33  Barb.  229;  Ormsby  v.  Johnson,  1  B.  Mon.  80;  Gray 
V.  Burk,  19  Texas,  228;  Clark  v.  City  of  Lowell,  1  Allen, 
180;  The  State  v.  Upham,  38  Maine,  261;  Hodgson  v.  Scar- 
lett, Holt  N.  P.  621;  3  E.  C,  L.  203;  Brook  v.  Sir  Henry 
Montague,  Cro.  Jac.  90;  1  Hawk.  P.  C,  sec.  8;  Outierv. 
Dixon,  4  Coke,  146,  note  a;  Waierer  v.  Freeman,  Hobart, 
266 ;  Weston  v.  Dobniet,  Cro.  Jac.  432 ;  AsUey  v.  Younge,  2 
Burr.  807;  Hodgson  v.  Scarlett,  1  B.  &  Aid.  232;  3  Bl. 
€om.  29;  Fergmon  v.    The  State,  49  Irid.  33;    Metcher  v. 
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The  State,  49  Ind  124;  Tucker  v.  Henniker,  41  N.  H.  317. 

The  correlative  duties  of  court  and  counsel  in  conducting 
the  arguitent  of  a  cause  are  stated  with  so  much  clearness, 
force  and  practical  good  sense  in  Tucker  v.  Hennicker,  supra, 
that  we  are  induced  to  make  an  extended  extract  from  the 
opinion,  in  the  earnest  hope  that  the  suggestions  therein 
contained  will  have  a  tendency  to  promote  that  &imess, 
courtesy,  dignity  and  purity,  which  should  characterize  the 
intercourse  and  deportment  of  those  engaged  in  the  adminis- 
tration of  justice.     The  court  say : 

"  We  also  think  the  court  erred  in  permitting  the  coun- 
sel for  the  plaintiff  to  proceed  with  his  argument  upon  facts 
not  in  evidence,  and  having  no  proper  bearing  upon  the 
questions  in  issue,  after  their  attention  had  been  called  to 
the  matter,  and  their  interposition  sought,  although  the 
course  of  remark  permitted  might  have  seemed  to  be  excused 
by  the  previous  allusions  of  the  defendants^  counsel  to  con- 
siderations scarcely  more  pertinent  and  proper.  No  &ult 
of  the  opposite  counsel  could  justify  a  repetition  of  that  fiiult 
by  his  opponent.  The  jury  are  sworn  to  render  a  true  ver- 
dict in  every  case,  according  to  law  and  the  evidence  given 
them,  and  the  well  established  rule  of  judicial  proceedings 
confines  the  arguments  of  counsel  before  them  to  comments 
upon  and  suggestions  in  relation  to  that  law  and  the  evidence. 
It  would  seem  utterly  vain,  and  quite  useless,  to  caution 
jurors,  in  the  progress  of  a  trial,  against  listening  to  conver- 
sations out  of  the  court  room  in  regard  to  the  merits  of  a 
cause,  if  they  are  to  be  permitted  to  listen  in  the  jury  box  to 
statements  of  &cts  calculated  to  have  a  bearing  upon  their 
judgments,  enforced  and  illustrated  by  all  the  eloquence  and 
ability  of  learned,  zealous  and  interested  counsel. 

**  It  is  irregular  and  illegal  for  counsel  to  comment  upon 
fiusts  not  proved  before  the  jury  as  true,  and  not  legally  com- 
petent and  admissible  as  evidence.  The  counsel  represents 
and  is  a  substitute  for  his  client;  whatever,  therefore,  the 
client  may  do  in  the  management  of  his  cause,  may  be  done 
Vol.  LI— 37 
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by  his  counsel.  The  largest  and  most  liberal  freedom  of 
speech  is  allowed^  and  the  law  protects  him  in  it  The 
right  of  discussing  the  merits  of  the  cause^  both  as  to  the 
law  and  &ctSy  is  unabridged.  The  range  of  discussion  is 
wide.  He  may  be  heard  in  argument  upon  every  question 
of  law.  -  In  his  addresses  to  the  jury,  it  is  his  privilege  to 
descant  upon  the  facts  proved  or  admitted  in  the  pleadings; 
to  arraign  the  conduct  of  parties ;  impugn,  excuse,  justify  or 
condemn  motives^  so  &r  as  they  are  developed  in  evidence; 
assail  the  credibility  of  witnesses^  when  it  is  impeached  by 
direct  evidence,  or  by  the  inconsistency  or  incoherence  of 
their  testimony,  their  manner  of  testifying,  their  appearance 
on  the  stand,  or  by  circumstances.  His  illustrations  may 
be  as  various  as  the  resources  of  his  genius;  his  argumenta- 
tion as  full  and  profound  as  his  learning  can  make  it;  and 
he  may,  if  he  will,  give  play  to  his  wit,  or  wings  to  his 
imagination. 

"  To  his  freedom  of  speech,  however,  there  are  some  lim- 
itations. His  manner  must  be  decorous;  all  courts  have 
power  to  protect  themselves  from  contempt,  and  indecency 
in  words  or  sentiments  is  cofatempt.  This  is  a  matter  of 
course  in  the  courts  of  civilized  communities,  but  not  of 
form  merely,  for  no  court  can  command  from  an  enlightened 
public  that  respect  necessary  to  an  efficient  administration 
of  the  law,  without  maintaining,  in  its  business  proceedings, 
that  courtesy,  dignity  and  purity,  which  characteriee  the 
intercourse  of  gentlemen  in  private  life. 

^^  So,  too,  what  a  counsel  does  or  says  in  the  argument  of 
a  cause  must  be  pertinent  to  the  matter  on  trial  before  the 
jury,  and  he  takes  the  hazard  of  its  not  being  so.  Now, 
statements  of  facts  not  proved,  and  comments  thereon,  are 
outside  of  a  cause ;  they  stand  legally  irrelevant  to  the  mat- 
ter in  question,  and  are,  therefore,  not  pertinent.  If  not 
pertinent,  they  are  not  within  the  privilege  of  counsel. 

"But,  farther,  every  person  against  whom  an  accusation  is 
made  or  a  suit  brought,  is  entitled  to  be  tried  by  a  jury,  and 
according  to  the  laws  of  the  land.     This  was  the  greatest  of 
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all  the  privileges  conferred  by  nvagna  charta,  and  is  guaran* 
teed  by  our  own  fundamental  law.  This  privilege  is  sub* 
Htantially  violated,  if  counsel  are  permitted  to  state  fiicts  and 
comment  upon  them  in  argument  against  the  adverse  party, 
which  are  not  before  the  jury  by  proofe  regularly  submitted. 
The  party  accused  or  prosecuted  Is  not  only  entitled  to  have 
a  trial  by  a  jury  of  twelve  men  duly  constituted,  but  to  have 
his  trial  conducted  according  to  the  course  and  usage  of.  the 
common  law,  and  the  established  rules  of  judicial  proceedings. 
An  essential  element  in  the  trial  by  jury  is,  that  the  verdict 
shall  be  rendered  according  to  the  facts  of  the  case,  legally 
produced  befbre  the  jurors.  They  are  sworn  to  give  their  ver* 
diets  according  to  evidence,  and  if  they  find  without  evidence^ 
or  against  evidence,  or  upon  evidence  incompetent,  or  not 
legally  admissible  for  any  cause,  a  new  trial  will  be  granted. 
They  cannot  even  render  a  verdict  upon  knowledge  within 
their  own  breasts;  but  if  a  juror  has  knowledge  of  facts  per- 
tinent to  the  issue,  he  may  be  sworn.  The  law,  with  great 
care,  prescribes  the  rules  by  which  facts  are  to  be  submitted 
to  the  jury.  The  testimony  must  be  relevant;  the  best  evi- 
dence the  nature  of  the  case  admits  must  be  produced;  hear- 
say is  excluded ;  it  must  not  be  drawn  out  by  leading  ques- 
tions; and,  by  our  constitution,  in  criminal  trials,  the  wit- 
nesses must  be  confronted  with  the  prisoner;  the  right  of 
cross-examination  exists  in  all  cases.  All  these  and  numer- 
ous other  regulations  are  prescribed  to  determine  the  admissi- 
bility and  truth  of  the  facts  pertinent  to  the  issue  upon 
which  a  verdict  is  to  be  rendered. 

''  When  counsel  are  permitted  to  state  fiicts  in  argument^ 
and  to  comment  upon  them,  the  usage  of  courts  regulating 
trials  is  departed  from,  the  laws  of  evidence  are  violated, 
and  the  full  benefit  of  trial  by  jury  is  denied.  It  may  be 
said,  in  answer  to  these  views,  that  the  statements  of  counsel 
are  not  evidence ;  that  the  court  is  bound  so  to  instruct  the 
jury,  and  that  they  are  sworn  to  render  their  verdict  only 
according  to  evidence. 

**  All  this  is  true;   yet  the  necessary  effect  is  to  brin^  the 
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statements  of  counsel  to  bear  upon  the  verdict  with  more  or 
less  force,  according  to  circumstances;  and  if  they  in  the 
slightest  degree  influence  the  finding,  the  law  is  violated, 
and  the  purity  and  impartiality  of  the  trial  tarnished  and 
weakened.  If  not  evidence,  then  manifestly  the  jury  have 
nothing  to  do  with  them,  and  the  advocate  has  no  right  to 
make  them.  It  is  unreasonable  to  believe  the  jury  will 
entirely  disregard  them.  They  may  struggle  to  disregard 
them ;  they  may  think  they  have  done  so,  and  still  be  led 
involuntarily  to  shape  their  verdict  under  their  influence. 
That  influence  will  be  greater  or  less,  accordipg  to  the  char- 
acter of  the  counsel,  his  skill  and  adroitness  in  argument, 
and  the  force  and  naturalness  with  which  he  is  able  to  con- 
nect the  fiicts  he  states  with  the  evidence  and  circumstances 
of  the  case.  To  an  extent  not  definable,  yet  to  a  dangerous 
extent,  they  unavoidably  operate  as  evidence  which  must 
more  or  less  influence  the  minds  of  the  jury,  not  given 
under  oath,  without  cross-examination,  and  irrespective  of 
all  those  precautionary  rules  by  which  competency  and  per- 
tinency are  tested." 

The  appellant  was  represented  in  the  court  below  by  able 
eounsel,  who  failed  to  object  to  the  line  of  argument  being 
pursued  by  counsel  for  appellee,  and  thereby  waived  the 
right  to  be  now  heard. 

The  judgment  is  affirmed,  with  costs. 


Simonson  et  al.  v,  Gordon  et  al. 

From  the  Dearborn  Circuit  Court. 
J,  SohwartZf  for  appellants. 

Binldey  &  Jones  and  0.  B.  LiddeU,  for  appellees. 
WoRDEN,  J. — Suit  by  the  appellees  against  the  appellants 
and  Nathaniel  Leonard  and  Robert  Mitchell,  upon  certain 
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promissory  notes.  Leonard  and  Mitchell  made  de&ult. 
Simonson  and  Longnecker  answered.  Trial  by  the  court, 
finding  and  judgment  for  the  plaintifis.  Simonson  and  Long- 
necker alone  appeal,  the  other  defendants  below  declining  to 
join  therein. 

The  only  point  made  is,  that  the  finding  was  not  sustained 
by  the  evidence. 

Upon  an  examination  of  the  evidence,  we  are  satisfied 
with  the  finding.  The  evidence,  taken  together,  does  not 
establish  any  defence  to  the  notes  sued  upon. 

The  judgment  below  is  affirmed,  with  costs. 


Hutts  t?.  Hutts.  ,'*!  Si 


146  a» 


Supreme  Court. — Striking  <mt  PUadmg, — Bill  of  Exceptions. — ^Thc  Supreme 
Court  will  hardly  ever  reverse  a  judgment  because  of  the  refusal  of  the 
court  below  to  strike  out  irrelevant  matter  from  a  pleading ;  and  to  pre- 
sent such  question  on  appeal,  it  must  be  reserved  by  biU  of  exceptions. 

Slander. —  fVords. — Complaint  for  slander,  alleging  that  the  defendant  had 
said  that  the  plaintiff  '*  had  a  roll  of  money/'  at  a  certain  place,  **  a  short 
time  after  the  death  of  my  father ;  and  this  was  the  money  that  he" 
(plaintiff  meaning)  *<  robbed  my  father  of." 

ffeld^  that  the  words  were  actionable  per  se» 

Same. — Complaint. — In  a  complaint  for  slander,  it  is  not  necessary  to  allege 
that  the  words  were  spoken  in  the  presence  and  hearing  of  any  person. 

Bill  op  Exceptions. — Refusal  to  Suppress  DeposiHm. — ^The  refusal  of  the 
court  to  suppress  a  deposition  cannot  be  made  available  as  error,  if  the 
question  be  not  reserved  by  bill  of  exceptions. 

Evidence. — Slander. — Mitigation. — On  the  trial  of  such  action  for  slander, 
it  was  not  error  to  refuse  to  permit  the  defendant  to  introduce  in  evi- 
dence the  papers  and  entries  of  record  in  a  former  suit  by  him  as  admin- 
istrator of  his  father's  estate  against  the  plaintiff,  for  the  purpose  of 
showing  that,  if  the  words  charged  were  spoken,  they  were  spoken  when 
the  defendant  was  engaged  in  duties  as  administrator,  in  trying  to  get  the 
property  of  which  the  deceased  was  the  owner,  for  the  purpose  of  mitigat- 
ing the  damages  and  to  rebut  the  presumption  of  malice  in  the  defend- 
ant and  to  show  malice  on  the  part  of  the  plaintiff. 
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VKtJUE. — Change  from  Judge, — PnuHce, — Upon  an  application  for  a  change 
of  venue  from  the  judge  bepfiuse  he  was  a  material  witness  in  the  cause, 
he  appointed  another  judge  to  try  the  cause,  who  failed  to  attend,  and 
the  judge  of  the  court  in  which  the  cause  was  pending  appointed  still 
another  judge,  who  appeared  and  tried  the  cause. 

Held,  that  there  was  no  error  in  such  second  appointment. 

Same. —  Time  of  Trial, — ^The  judge  granting  such  change  did  not  fix  the 
"time  for  the  trial  within  sixty  days,  but  allowed  more  than  that  time. 

Held,  that  this  was  not  error. 

From  the  Fountain  Circuit  Court. 

J.  Ristine,  G.  McWUlianiSy  J.  McCabe  and  W.  C.  WUwn, 
for  appellant. 

Tipton  &  Miller,  Wood  &  Doehtennan  and  D.  W.  Voorhees^ 
for  appellee. 

Downey,  J. — This  action  was  brought  by  the  appellee 
against  the  appellant  for  slander,  and  there  was  judgment  for 
the  plaintiflF.  The  defendant  appeals,  and  has  assigned  .six- 
teen alleged  errors,  most  of  which  are,  however,  only  rea- 
sons for  a  new  trial.  Out  of  the  number,  we  select  the  fol- 
lowing as  proper  assignments : 

1.  Refusing  to  strike  out  certain  words  in  the  second, 
third  and  fourth  paragraphs  of  the  complaint. 

2.  Overruling  the  defendant's  demurrer  to  the  first,  second, 
third  and  fourth  paragraphs  of  the  complaint. 

3.  Changing  the  venue  of  the  cause  from  the  judge  of  the 
Fountain  Circuit  Court. 

4.  Overruling  the  defendant's  motion  in  arrest  of  judg- 
ment. 

5.  Refusing  to  grant  a  new  trial  on  the  motion  of  the 
defendant. 

Error  cannot  be  assigned  upon  the  first  ground,  for  the 
reason  that  the  question  was  not  reserved  by  bill  of  excep- 
tions. This  court  will  hardly  ever  reverse  a  judgment 
because  the  court  below  has  refused  to  strike  out  irrelevant 
matter  from  a  pleading.  The  Terre  Haute,  etc. ,  R.  R.  Co,  v. 
Graham,  46  Ind.  239;  Lancaster  v.  Gould,  46  Ind.  397. 

There  was  a  separate  demurrer  to  each  paragraph  of  the 
<'omplaint,  of  which  there  are  five. 
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The  words  alleged  to  have  been  spoken  in  the  first  para- 
graph of  the  complaint  are  the  following : 

"  Giles"  (plaintiff  meaning)  "  had  a  roll  of  money,  in  Cov- 
ington, a  short  time  after  the  death  of  my  father;  and  this 
was  the  money  that  he"  (plaintiff  meaning)  "robbed  my 
father  of  (meaning  thereby  to  charge  this  plaintiff  with  the 
crime  of  robbery). 

It  is  urged  that  the  words  are  not  actionable  per  se,  and 
that,  as  there  are  no  allegations  of  prefatory  matter  making 
them  actionable,  this  paragraph  of  the  complaint  is  not  suffi* 
cient.  We  think  the  words,  are  actionable  per  se.  A  legal 
writer,  of  good  standing,  says: 

"  The  prijhafdcie  meaning  of  robbed  is  to  impute  a  crime, 
an  unlawful  taking."  Townsheud  Slander,  etc.,  194.  The 
same  was  decided  in  Day  v.  Robinsan,  1  A.  &  E.  554;  and 
see  Jones  v.  Chapmariy  5  Blackf.  88. 

Objection  is  made  to  the  third,  fourth  and  fifth  paragraphs, 
4)n  the  ground  that  they  do  not  allege  that  the  words  were 
spoken  in  the  presence  and  hearing  of  any  person.  This 
point  is  against  the  appellant.  2  G.  &  H.  110,  sec.  86;  and 
see  Guard  v.  Risky  11  Ind.  156. 

Under  the  alleged  error  in  overruling  the  appellant's 
motion  for  a  new  trial,  it  is  claimed  that  there  was  error  in 
refusing  to  suppress  a  certain  deposition.  But  the  question 
was  not  reserved  by  bill  of  exceptions,  and,  very  clearly,  is 
not  properly  in  the  record* 

It  is  insisted  that  the  court  erred  in  rejecting  the  papers 
and  entries  of  record  in  a  suit  by  the  defendant  as  adminis-> 
trator  of  the  estate  of  his  &ther  against  the  plaintiff,  previ- 
ously brought  and  tried,  as  the  motion  says,  to  show  in  mit- 
igation of  damages,  that  if  the  words  were  spoken,  they  were 
spoken  while  he  was  engaged  in  duties  as  administrator,  in 
trying  to  get  the  property  of  which  the  deceased  was  the 
owner,  for  the  purpose  of  mitigating  and  reducing  the  dam- 
ages, to  rebut  the  presumption  of  malice  in  the  defendant, 
and  to  show  malice  on  the  paii;  of  the  plaintiff.  No  author- 
ity is  shown  holding  this  evidence  proper,  and  we  know  of 
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none.  Conceding  that  the  appellant  was  administrator  of 
his  Other's  estate,  and  that  he  was  in  litigation  with  his 
brother,  the  appellee,  about  the  assets  of  the  estate,  still 
we  cannot  see  that  all  this  was  any  reason  why  he  should 
fiilsely  and  maliciously  charge  his  brother  with  crime,  or 
any  mitigation  of  the  wrong  in  making  the  charge.  Had 
the  plaintiff  sued  the  defendant,  and  had  the  defendant  osed 
4;he  words  on  that  account,  there  might  have  been  more 
ground  for  holding  that  fact  admissible  in  mitigation  than 
this.  Here  the  defendant  had  sued  the  plaintiff,  and  now 
seeks  to  use  that  fact  in  mitigation  of  his  own  slander.  We 
cannot  think  there  was  any  error  in  excluding  this  evidence. 

The  facts  relating  to  the  change  of  venue  are  these:  An 
affidavit  was  filed  by  the  defendant,  alleging  that  the  judge, 
Hon.  Thomas  F.  Davidson,  was  a  material  witness  in  the 
cause,  and  asking  a  change  of  the  venue,  which  was  ordered, 
and  Judge  Pollard  was  appointed  to  try  the  cause.  The  last 
named  judge  failed  to  attend,  and  Judge  Davidson  appointed 
Judge  Thomas,  who  appeared  and  tried  the  cause.  The 
error  complained  of  is  the  changing  of  the  venue.  Counsel 
apparently  forget  that  the  change  of  venue  was  granted  upon 
the  application  of  their  own  client.  See  Baker  v.  fiSmmotw, 
40  Ind.  442.  They  discuss  questions  relating  to  alleged 
irregularities  in  the  appointment  by  Judge  Davidson  of 
another  judge  to  hold  the  court  after  the  change  was  ordered, 
and  these  only  under  a  motion  in  arrest  of  the  judgment 
But  the  objections  are:  1.  That  the  judge  granting  the 
change  should  have  fixed  the  time  fi>r  the  trial  "  within  sixty 
days,''  and  he  allowed  more  than  that  time.  The  statute 
says,  "not  le&s  than  sixty  days."  2  G.  &  H.  155,  sec. 208. 
2.  It  is  urged  that  Judge  Pollard,  and  not  Judge  Davidson, 
should  have  called  Judge  Thomas  to  try  the  cause. 

There  is  nothing  in  this  objection,  as  has  been  several 
times  decided.  Oincinnoiij  etc.,  R.  R,  Co.  v.  Rowe,  17  Ind. 
568;   Glenn  v.  The  State,  46  Ind.  368,  and  cases  cited. 

The  motion  in  arrest  of  judgment  presents  no  question  not 
already  decided. 
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The  judgment  is  affirmed,  with  costs. 
Petition  for  a  rehearing  overruled. 


Gregg  t?.  Louden.  \^  S? 

Bill  of  Exceptions. — Striking  out  FUading.^The  action  of  a  court  in 
striking  out  a  pleading  cannot  be  presented  to  the  Supreme  Court  if  not 
reserved  by  a  bill  of  exceptions. 

Review  of  Judgment. — Diligence. — In  an  application  to  review  a  judg- 
ment for  material  new  matter  discovered  after  the  rendition  of  the  judg- 
ment, it  must  appear,  from  facts  alleged,  that  the  new  matter  could  not, 
by  the  use  of  reasonable  diligence,  have  been  discovered  before  the  ren- 
dition of  the  judgment. 

From  the  Rush  Circuit  Court. 

(?.  H.  Puntney,  J.  Helm,  Jr.,  and  B.  F.  Davis,  for  appel- 
lant. 

/.  8.  Reid  and  J.  H.  Louden,  for  appellee* 

Downey,  J. — ^This  was  a  complaint  by  the  appellant 
against  the  appellee,  to  review  a  judgment.  The  complaint, 
as  amended,  was  in  two  paragraphs.  The  first  paragraph 
was  struck  out  and  set  aside  by  the  court;  nothing  as  to 
this  ruling  was  reserved  by  bill  of  exceptions,  and  hence, 
although  the  action  of  the  court  is  assigned  as  an  error,  no 
question  is  before  us.  Schmidt  v.  CoUey,  29  Ind.  120. 
There  are  many  other  cases  to  this  effect. 

A  demurrer  to  the  second  paragraph  was  sustained,  and 
this  action  of  the  court  is  also  assigned  as  an  error.  The 
material  facts  alleged  in  that  paragraph  are  the  following: 

That  the  judgment  here  complained  of  was  rendered  and 
made  in  1873,  in  the  Rush  Common  Pleas,  on  a  complaint 
on  a  promissory  note  executed  by  the  appellant  as  the  surety 
of  his  co-defendant  John  T.  Gregg ;  and  said  plaintiff  avers 
that  he  files  herewith  a  certified  copy  of  all  the  proceedings 
of  said  court  in  said  cause,  and  makes  the  same  part  of  this 
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paragraph,  and  avers  that  said  John  T.  Gregg  was  not 
served  with  process  ten  days  before  the  first  day  of  said  term 
of  said  court;  and  that  said  cause  was  continued  as  to  said 
John  T.  Gregg;  and  judgment  taken  against  this  plaintiff; 
and  he  avers  that  he  has,  since  the  rendition  of  said  judgment, 
discovered  material  new  matter,  in  this,  to  wit,  that  after 
said  judgment  was  rendered,  he  dbcovered  that  on  the  25th 
day  of  December,  1870,  three  years  after  the  execution  of 
said  note  sued  on,  said  James  Louden  and  said  John  T. 
Gregg,  without  the  knowledge  or  consent  of  this  plaintiff, 
entered  into  a  contract,  wherein  it  was  agreed  by  and  between 
said  Louden  and  said  John  T.  Gregg,  that  there  was  and 
should  be  due  said  Louden  the  sum  of  one  thousand  one 
hundred  and  thirty-five  dollars  and  ninety-three  cents,  that 
being  thirty-three  dollars  and  seventy-nine  cents  more  than 
was  at  that  time  due  on  said  note  at  the  rate  of  eight  per 
cent,  interest  (that  being  the  rate  said  John  and  George  had 
agreed  to  pay) ;  and  the  said  Louden  and  John  T.  Gregg 
further  agreed  and  contracted  that  said  one  thousand  one 
hundred  and  thirty-five  dollars  and  ninety-three  cents  should, 
from  said  25th  day  of  December,  1870,  draw  ten  per  cent. 
interest,  that  being  two  per  cent,  more  interest  than  said 
George  W.  Gregg  had  agreed  to  pay  said  Louden;  and  that 
said  Louden,  in  consideration  of  said  John  T.  Gregg's  ente^ 
ing  into  and  making  said  agreement  as  above  set  forth, 
agreed  and  contracted,  without  the  knowledge  or  consent  of 
said  George  W.  Gregg,  to  extend  the  time  of  payment  of 
said  note  one  year  from  the  said  25th  day  of  December, 
1873  [  1870?],  and  did  so  unlawfully  extend  the  time  of  pay- 
ment of  said  note;  and  said  plaintiff^  avers  that  said  Louden 
and  John  T.  Gregg  concealed  from  him  the  making  of  said 
agreement,  and  that  said  Louden,  in  his  complaint  and  suit 
on  said  note,  averred  that  he  set  out  a  true  copy  of  said  note, 
when,  in  truth  and  in  fact,  he  failed  and  neglected  to  set  out 
and  copy  the  written  memorandum  of  said  agreement  so 
made  and  signed  by  said  John  T.  Gregg,  and  accepted  by 
said  Louden,  and  entered  on  the  back  of  said  note;  and 
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plaintiff  avers  that  he  relied  upon  said  copy  of  said  note  con- 
taining a  true  copy  of  all  the  writing  made  and  entered  upon 
^d  note ;  and  that  he  had  been  informed  that  the  original 
note  was  at  that  time  filed  in  the  bankrupt  court  at  Indiana- 
polis^ Indiana,  and  that  said  Louden  had  instituted  his  said 
suit  on  a  certified  copy  of  said  note;  and  said  plaintiff  avers 
that  he  could  hot,  by  any  reasonable  diligence,  have  discov- 
ered said  new  matter  until  after  the  trial  of  said  cause; 
wherefore,  etc. 

We  think  it  is  apparent,  at  first  view,  that  no  diligence  to 
•discover  the  alleged  new  matter  before  the  rendition  of  the 
judgment  is  shown.  In  applications  to  review  a  judgment 
for  material  new  matter  discovered  after  the  rendition  of 
the  judgment,  it  must  appear  that  the  new  matter  could  not, 
by  the  use  of  reasonable  diligence,  have  been  discovered 
before  the  rendition  of  the  judgment.  Any  other  rule  would 
encourage  negligence,  and  unnecessarily  protract  litigation. 
Comer  v.  IlimeSy  49  Ind.  482,  and  authorities  there  cited. 
The  allegation  that  the  plaintiff  herein  had  been  informed 
that  the  original  action  had  been  brought  on  a  certified  copy 
of  the  note,  does  not  make  the  plaintiff's  case  any  stronger. 
He  should  not  have  relied  upon  what  he  had  heard,  even  if 
it  was  a  material  matter,  unless  he  had  heard  it  from  some 
one  upon  whose  statements  he  had  a  right  to  rely.  Had  he 
required  it  in  a  proper  manner,  the  original  note  must  have 
been  produced  at  the  trial.  This  he  must  be  presumed  to 
have  known.  He  does  not  allege  that  he  even  inquired  of 
^he  principal  in  the  note  what,  if  any,  defences  could  be 
made  to  the  note.  He  alleges,  it  is  true,  that  Louden  and 
his  principal  concealed  from  him  the  making  of  the  new  con- 
tract, but  he  does  not  state  how  this  was  done,  or  when. 
It  does  not  appear  that  he  consulted  counsel,  examined  the 
complaint  or  made  a  single  inquiry  of  any  one.  True,  he 
says  he  relied  upon  the  copy  of  the  note  filed ;  but  he  does 
not  aver  that  he  ever  saw  it,  or  that  any  one  for  him  ever 
saw  it  before  the  rendition  of  the  judgment.  He  alleges 
that  he  could  not,  by  any  reasonable  diligence,  have  discov- 
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ered  said  new  matter,  etc.  The  fiicts  should  be  stated,  and 
the  court  should  determine  from  them  what  he  could  or  could 
not  have  done.  The  paragraph  creates  the  impression  that 
the  plaintiff  herein  negligently  suffered  judgment  to  be 
taken  against  him,  and  now  seeks  to  be  relieved  from  the 
consequences  of  such  negligence.  This  relief  cannot  be 
granted. 

The  judgment  is  affirmed,  with  costs. 


Packer  et  al.  r.  Burt. 

Practice. — Motion  to  Set  Aside  Verdict, — A  cause  was  called  for  trial  about 
half  past  nine  A.  M.,  and  a  jury  was  ordered  into  the  box,  when,  upon 
application  of  the  defendant,  he  was  granted  time,  until  noon,  to  pre{>are 
affidavits  for  a  continuance ;  at  noon,  the  defendant  and  his  principal 
attorneys  being  absent  from  the  court  room,  the  court  adjourned  until 
half  past  one  o'clock  P.  M.,  after  announcing  that  said  cause  would  be 
the  first  cause  for  trial,  and  ordering  the  prompt  attendance  of  the  jun% 
At  the  time  designated,  the  court  met,  after  the  court-house  bell  had,  as 
usual,  been  rung  twice,  the  defendant  and  his  principal  attorneys  being 
absent,  engaged  upon  said  affidavits,  within  hearing  distance  of  the  court- 
house ;  the  defendant  was  three  times  called,  within  the  court  room,  and 
came  not,  and  thereupon  the  cause  was  tried,  an  attorney  present  stating 
that  he  was  an  assisting  attorney  in  the  cause,  but  that  he  was  not 
informed  of  the  facts  and  had  no  evidence  to  introduce ;  and  the  jury 
having  retired,  the  defendant,  with  his  principal  attorneys,  appeared  in 
court,  eight  minutes  after  the  time  fixed  for  the  meeting  of  the  court. 
The  jury  returned  a  verdict  against  the  defendant,  he  moved  to  set  ic 
aside,  and  the  motion  was  overruled. 

Hekt^  that  there  was  no  abuse  of  discretion  by  the  court. 

From  the  Fulton  Circuit  Court. 

E,  Raymond,  for  appellants. 

H.  8.  Biggs,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  appellants,  upon  a  promissory  note.  Answer :  payment, 
want  of  consideration,  and  set-off.     Replication.     Trial  by 
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jury,  verdict  and  judgment  for  the  plaintiff  for  the  amount 
of  the  note  and  interest. 

It  appears  by  a  bill  of  exceptions  that  on  February  26th, 
1873,  that  being  the  second  day  of  the  term,  at  about  half 
past  9  o'clock  A.  M.,  the  cause  was  called  for  trial,  and  a 
jury  was  ordered  into  the  jury  box  for  that  purpose.  There- 
upon, the  defendants  desiring  a  continuance  of  the  cause, 
time  was  given  them  by  the  court,  until  noon,  to  prepare 
affidavits  for  that  purpose.  Packer  and  his  principal  attor- 
neys thereupon  withdrew  from  the  court  room  to  prepare  the 
affidavits.  At  noon  the  court  adjourned  until  half  past  1 
o'clock,  but  announced  before  doing  so  that  this  would  be 
the  first  cause  for  trial,  and  required  the  jury  to  be  promptly 
in  their  seats  at  the  hour  appointed.  Neither  of  the  defend- 
ants nor  their  principal  attorneys  were  present  when  this 
announcement  was  made,  and  the  court  adjourned.  The 
«ourt  met  promptly  at  the  hour  designated  in  the  afternoon, 
the  court-house  bell  having  been  rung,  as  was  the  usual  cus- 
tom, fifteen  minutes  and  again  at  five  minutes  before  the 
hour  of  meeting  At  the  hour  of  meeting  in  the  aft;ernoon, 
neither  of  the  defendants  was  present.  Packer  and  the 
principal  attorneys  for  the  defendants  were  then  at  the  office 
of  one  of  the  attorneys,  making  some  slight  changes  which 
were  thought  to  be  necessary  in  one  of  the  affidavits  This 
office  was  within  hearing  distance  from  the  court-house, 
and  Packer  or  his  attorneys  could  have  heard  the  call,  had 
they  been  called  from  the  door  of  the  court  house.  They 
were  not  thus  called.  At  the  meeting  of  the  court  in  the 
afternoon,  at  the  hour  designated,  neither  the  defendants  nor 
their  counsel  being  present,  the  defendants  were  three  times 
<»Ued,  within  the  court  room,  but  came  not,  and  thereupon  a 
jury  was  empanelled  to  try  the  issues  joined.  There  being 
no  answer  in  denial,  the  plaintiff  gave  in  evidence  the  copy 
of  the  note  attached  to  the  complaint.  At  this  point,  an 
attorney  of  that  court  appeared  and  stated  that  he  was  attor- 
ney for  the  defendants,  and  he  was  informed  that  the  jury 
was  sworn  and  the  cause  ready  for  trial.     He  then  stated 
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that  he  was  simply  a  local  attorney,  assisting  others,  naming 
them,  who  were  the  principal  counsel,  and  that  he  was  not 
informed  of  the  facts  of  the  case,  and  that  he  had  no  evi- 
dence to  introduce.  Thereupon  the  jury,  under  the  direc- 
tion of  the  court,  retired  to  consider  of  their  verdict.  All 
this  occurred  within  the  space  of  eight  minutes;  for  within 
eight  minutes  after  the  hour  fixed  for  the  meeting  of  the 
court,  Packer  and  his  principal  attorneys  appeared  in  the 
court  room,  with  the  affidavits  prepared  for  a  continuance 
of  the  cause,  only  to  find  that  the  cause  had  been  already 
tried,  and  that  the  jury  were  out  making  up  their  verdict. 

No  application  was  made  to  recall  the  jury,  in  order  that 
evidence  might  be  introduced  on  bishalf  of  the  defendants. 
The  jury  returned  the  verdict,  as  above  stated,  and  the 
defendants  moved  to  set  it  aside.  The  motion  was  overruled, 
and  judgment  rendered  on  the  verdict. 

The  question  presented  is,  whether  the  court  erred  in  refus- 
ing to  set  aside  the  verdict. 

We  do  not  deem  it  material  to  determine  whether  or  not 
the  affidavits  presented  a  good  ground  for  the  continuance  of 
the  cause.  The  court  did  not  pass  upon  any  motion  to  con- 
tinue. Time  was  given  to  prepare  affidavits  for  a  continu- 
ance, and  after  the  expiration  of  that  time,  the  affidavits  not 
having  been  presented,  and  the  cause  having  been  reached 
for  trial,  it  was  tried  in  the  regular  order  of  business. 

If  the  defendants  are  entitled  to  any  relief,  it  is  under  sec- 
tion 99  of  the  code  as  amended.  Acts  1867,  Reg.  Sess.,  p.^ 
100. 

Assuming  that  the  affidavits  filed  show  a  good  defence  to 
the  action,  a  point  contradicted  by  the  appellee,  still  we  can- 
not say  that  any  "  mistake,  inadvertence,  surprise  or  excusable 
neglect"  has  intervened,  through  which  the  verdict  and  judg- 
ment were  obtained. 

The  defendants,  it  seems  to  us,  were  given  ample  time  to 
prepare  their  affidavits.  The  adjournment  of  court  at  noon 
gave  them  an  hour  and  a  half  longer.  The  cause  having 
been  reached  for  trial  in  the  forenoon,  and  time  given  until 
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noon  to  prepare  affidavits,  the  defendants  must  have  known 
that  the  cause  would  be  taken  up  immediately  upon  the  sit- 
ting of  the  court  in  the  afternoon.  The  bell  rang  twice 
before  the  hour  fixed  for  the  afternoon  session,  giving  the 
defendants  ample  notice  of  the  approaching  time.  The 
defendants'  &ilure  to  arrive  sooner  at  the  court-house  must 
be  regarded  as  their  misfortune.  The  court  might,  in  the 
exercise  of  its  discretion,  have  adopted  a  more  liberal  prac- 
tice, and  waited  a  few  minutes  longer,  or  had  the  defendants 
called  at  the  door  of  the  court-house,  without  subverting  the 
substantial  ends  of  justice,  or  wasting  much  time ;  but  we 
cannot  say  that  the  course  pursued  by  the  court  was  errone- 
ous. The  matter  lay  much  in  the  discretion  of  the  court 
below,  and  we  cannot  say  that  that  discretion  has  been 
abused.     Cooper  v.  Johnsorif  26  Ind.  247. 

The  judgment  below  is  affirmed,  with  costs.  « 


The  Indianapolis,  Bloomington  and  Western  Rail- 
way Company  v.  Clem. 

From  the  Warren  Circuit  Court. 

C.  W.  Fairbanks  and  McDonald,  BuOer  &  McDonaldy  for 
appellant. 

J.  McCabe,  for  appellee. 

BusKiRK,  J. — This  was  a  suit  brought  by  the  isippellee  to 
recover  from  the  appellant  damages,  alleged  to  have  been 
done  to  the  fences,  hedges  and  meadow  of  the  appellee  by 
the  negligence  of  the  agents  and  employes  of  appellant  in 
running  a  train  of  cars  over  her  road,  by  means  of  which 
fire  was  communicated  to  his  premises.  The  complaint  was 
in  two  paragraphs,  to  which  demurrers  were  overruled. 
There  was  issue,  trial  by  a  jury,  verdict  for  appellee,  motion 
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for  .a  new  trial  made  and  overruled^  and  judgment  on  the 
verdict. 

The  appellant  has  assigned  the  following  errors : 

1.  That  the  court  erred  in  overruling  the  demurrers  to 
the  complaint 

2.  That  the  court  erred  in  sustaining  a  motion  to  strike 
out  a  part  of  the  answer. 

3.  That  the  court  erred  in  overruling  a  motion  in  arrest 
of  judgment. 

4.  In  overruling  the  motion  for  a  new  trial. 

We  have  carefully  examined  the  record  and  the  very  ahle 
briefs  of  counsel,  and  find  that  every  question  arising  in  the 
record  and  discussed  by  counsel  has  been  decided  adversely 
to  the  appellant  in  two  recent  decisions  of  this  court.  See 
Th4t  ToMoy  etc.,  R.  W.  Go.  v.  Wand,  48  Ind.  476;  ne  P., 
C.  A^SL  L.  R.  R.  Co.  v.  Nelson,  ante,  p.  150. 

It  would  be  a  useless  waste  of  time  to  re-examine  such 
questions.  Adhering,  as  we  do,  to  the  decisions  above  cited, 
the  judgment  must  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 


Askren  v.  The  State,  ex  rel.  Fox. 

Appeal.— ;/mj/iV^  o/lAe  Peace, — Bastardy, — Where  a  justice  of  the  peace,  in 
a  bastardy  proceeding,  enters  a  judgment  of  not  guilty,  an  appeal  will  lie 
from  such  judgment,  although  there  be  no  finding. 

Supreme  Court. — Evidence, — The  Supreme  Court  will  not  reverse  a  judg- 
ment upon  the  weight  of  evidence  consisting  of  conflicting  testimony.. 

From  the  Marion  Civil  Circuit  Court. 
J:  Hanna  and  F.  Knefler,  for  appellant. 
Gordon,  Browne  &  Lamb  and  J.  P.  Roberta,  for  appellee. 
Pettit,  J. — This  was  a  prosecution  or  suit  for  bastardy, 
by  the  appellee  against  the  appellant,  before  a  justice  of  the 
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peace,  who,  after  hearing  the  case,  rendered  this  judgment : 

'^  It  is  adjudged  by  me  that  the  defendant  is  not  guilty  of 
the  charge,  as  set  out  in  the  affidavit  of  the  plaintiff.  The 
defendant,  Frank  Askren,  was  therefore  discharged  by  me 
from  custody.*' 

The  first  question  raised  in  the  case  is,  that  this  is  not  a 
valid  judgment,  because  there  is  no  finding  of  not  guilty  pre- 
ceding the  judgment,  and  therefore  an  appeal  cannot  be  sus- 
tained. We  hold  otherwise.  There  was  a  judgment  of  not 
guilty,  and  from  that  judgment  an  appeal  may  be  taken. 
Tht  State,  ex  rd.  Work,  v.  Brown,  44  Ind.  329,  and  authori- 
ties cited;  Glenn  v.  7%c  State,  ex  rel.  Clare,  46  Ind.  368; 
Qriffiih  v.  The  State,  36  Ind.  406. 

The  counsel  of  the  appellant  ask  us  to  review  and  over- 
rule the  numerous  decisions  of  this  court  as  to  whether  an 
appeal  lies  in  a  bastardy  case,  as  the  statute  on  that  subject 
does  not  provide  for  an  appeal.  This  we  refuse  to  do,  hold- 
ing, as  we  do,  that  the  cases  above  cited  fully  warrant  an 
appeal  in  such  a  case. 

The  only  remaining  question  is  as  to  the  evidence.  We 
have  carefully  read  and  considered  it.  If  the  evidence  of 
the  mother  of  the  bastard  child  is  true,  then  the  appellant  is 
the  fiither  of  it.  If  the  evidence  of  the  appellant  and  other 
witnesses  is  true,  then  the  appellant  is  not  the  father  of  the 
child. 

The  court  and  jury  below  not  only  heard  the  witnesses, 
but  saw  them  in  court,  and  met  them  face  to  &ce,  and  were, 
therefore,  able  to  judge  of  their  honesty,  honor*  and  charac- 
ter better  than  we  are,  who  can  only  see  the  evidence  as 
written  in  the  record. 

We  cannot,  under  many  rulings  of  this  court,  reverse  the 
judgment,  though  the  appellant  may  have  been  wronged  by 
&lse  swearing. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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The  Lawrenceburgh  National  Bank  v.  Stevenson, 

Counterfeit  Currency. — Diligence, — On  the  trial  of  an  action  brought 
by  one  who,  nearly  a  year  before  the  commencement  of  suit,  had  received 
from  the  defendant,  in  payment  of  an  indebtedness  of  the  latter  to  the 
former,  a  counterfeit  U.  S.  treasury  note,  commonly  called  a  **  green- 
back," to  recover  the  amount  thereof,  it  was  shown  in  evidence  that  the 
counterfeit  bill  had  been  presented  to  the  defendant  and  that  payment 
therefor  had  been  demanded,  but  it  did  not  appear  at  what  time  the 
plaintiff  had  offered  to  return  the  bill  as  counterfeit. 

Held^  that  the  evidence  did  not  show  the  necessary  diligence. 

From  the  Dearborn  Circuit  Court. 

F.  Adkinson  and  G.  M,  Roberts,  for  appellant 

8.  H.  SpooTier,  for  appellee. 

WoRDEN,  J. — This  action  was  brought  by  the  appellee 
against  the  Lawrenceburgh  National  Bank,  Elza  6.  Burkam 
and  Joseph  H.  Burkam^  before  the  mayor  of  Lawrence- 
burgh, from  whose  judgment  an  appeal  was  taken  to  the 
circuit  court,  where  the  cause  was  tried  by  the  court,  result- 
ing in  a  finding  and  judgment  in  favor  of  the  Burkams^ 
and  in  fevor  of  Stevenson,  the  plaintiff  below,  against  the 
bank.     The  bank  appeals. 

The  case  is  before  us  on  the  evidence.  It  appears  that  on 
or  about  September  1st,  1872,  the  plaintiff  had  two  hundred 
and  seventy-five  dollars  on  deposit  in  the  bank,  which  he 
then  drew  out.  He  claims  that  he  received  from  the  bank, 
among  the  bills  then  paid  to  him,  a  twenty-dollar  counterfeit 
bill.  The  bill  passed  through  several  hands ;  but,  conceding 
that  the  plaintiff  sufficiently  identified  the  bill  offered  in 
evidence  as  the  one  he  received  from  the  bank,  there  was  a 
fiital  defect  in  the  evidence.  The  bill  went  to  Cincinnati, 
but  was  expressed  back  to  the  plaintiff  as  counterfeit  aboat 
the  5th  of  October,  1872.  It  does  not  appear  when  the 
plaintiff  returned  or  offered  to  return  it  to  the  bank.  S.  H. 
Spooner  testified  as  follows : 

"  I  presented  the  counterfeit  bill  at  the  bank  and  demanded 
payment  twice.'*     This  is  all  the  evidence  in  the  record  on 
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the  subject.  Assuming  that  this  was  done  before  the  suit 
was  brought^  still  it  may  have  been  nearly  a  year  after  the 
money  was  received  by  the  plaintiff,  as  the  suit  was  not 
brought  until  August  16th,  1873.  The  bill  did  not  pur- 
port to  be  of  the  issue  of  the  bank,  but  was  what  is  com- 
monly called  a  ''greenback.^'  It  should  have  been  returned 
to  the  bank  within  a  reasonable  time,  in  order  that  the  bank 
might  have  been  able  to  return  it  whence  it  came.  This  is 
not  shown  by  the  evidence  to  have  been  done.  See  Win- 
gait  V.  NeidUnger,  60  Ind.  520. 

The  judgment  below  in  favor  of  the  appellee  against  the 
appellant  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 


Stebbins  v.  Stebbins  et  al. 

From  the  Grant  Circuit  Court. 

/.  Browrdee  and  H.  Brownlee,  for  appellant. 

/.  Van  Devanter,  J.  F.  MeDoweU  and  2).  V.  Bums,  for 
appellees. 

WoBDBN,  J. — ^This  Was  an  action  by  the  appellant  against 
the  appellees,  for  the  partition  of  certain  lands,  and  to  quiet 
the  plaintiff^s  title  thereto.  Issue,  trial  by  the  court,  find- 
ing and  judgment  for  the  defendants. 

The  only  question  involved  here  is  whether  the  finding 
was  sustained  by  the  evidence. 

The  case  claimed  to  have  been  established  by  the  plaintiff 
is,  in  brief,  this:  That  the  plaintiff's  father,  Jeremiah  B. 
Stebbins,  Sr.,  died,  intestate,  in  said  county,  leaving  a  stock 
of  merchandise,  and  leaving  a  widow,  Catharine  Stebbins, 
and  eight  children,  among  whom,  besides  the  plaintiff,  were 
Jeremiah  B.  Stebbins,  Jr.,  Elijah  Stebbins  and  Mary  E. 
Webb ;  that  Jeremiah  B.  Stebbins,  Jr.,  and  the  widow,  with- 
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out  having  taken  out  letters  of  administration  upon  the 
estate,  traded  the  goods  for  the  land  in  controversy.  The 
plaintiff,  seeks  to  follow  his  interest  in  the  goods  into  the 
land,  the  title  to  which  was  taken  in  the  name  of  the  widow, 
Catharine  Stebbins. 

The  plaintiff  also  claimed  to  have  purchased  the  shares  of 
Elijah  Stebbins  and  Mary  £.  Webb  in  the  land. 

The  evidence  is  not  very  conclusive  that  the  land  was 
purchased  with  the  goods.  In  this  respect  it  is  contradic- 
tory. But,  assuming  that  it  was  thus  purchased,  we  proceed 
to  consider  the  case  as  it  appears  in  other  aspects.  The  evi- 
dence shows  that  on  October  19th,  1863,  Elijah  Stebbins 
executed  a  quitclaim  deed  to  the  plaintiff  for  his  interest  in 
the  premises,  and  on  the  same  day  Mary  E.  Webb,  with  her 
husband,  executed  to  the  plaintiff  a  quitclaim  deed  of  her 
interest  in  the  premises.  Afterwards,  on  April  22d,  1867, 
the  plaintiff  executed  to  said  Catharine  Stebbins  a  quitclaim 
conveyance  of  the  undivided  two-eighths  of  the  premises. 
This  latter  deed,  on  the  plaintiff's  own  theory,  conveyed  to 
said  Catharine  all  the  interest  which  he  had  in  the  premises. 
The  widow,  as  between  herself  and  the  heirs,  was  entitled  to 
one-third  of  the  goods  claimed  to  have  been  traded  for  the 
land,  saying  nothing  of  her  right  to  take  thred  hundred  dol- 
lars first,  free  from  the  demands  of  creditors.  1  G.  &  H. 
295,  sees.  20-24.  The  widow  then  ^ould  be  entitled  to  one- 
third  of  the  land  purchased  with  the  goods,  and  each  of  the 
eight  children  to  one-twelfth.  The  plaintiff  then  had  one- 
twelfth,  and  he  bought  one-twelfth  each  from  Elijah  and 
Mary  E.,  making  three-twelfths,  or  one-fourth,  and  this  is 
precisely  what  he  conveyed  by  his  deed  to  Catharine. 

It  appears,  therefore,  that  he  has  no  interest  in  the  hind. 
But  the  plaintiff  testified,  amongst  other  things,  as  follows: 

^^  I  purchased  the  interest  of  Elijah  Stebbins  and  Mary 
Webb  in  the  land  in  controversy  (home  farm),  and  had  the 
same  conveyed  in  trust  to  my  mother,  for  the  benefit  of  her, 
my  mother,  myself,  Phoebe  and  Frances.  It  was  agreed 
between   myself,   Phoebe,  Frances   and  my  mother,  that  I 
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should  convey  to  her,  my  mother,  the  property,  and  she  would 
hold  it  in  trust  for  us,  myself,  Phoebe  and  Frances,"  etc. 

The  evidence  is  contradictory  as  to  this  alleged  express 
trust,  both  Phoebe  and  Frances  denying  it.  We  therefore 
express  no  opinion  as  to  its  validity,  were  it  to  be  deemed  as 
established  by  parol. 

In  any  view  of  the  case,  we  think  the  judgment  will  have 
to  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


Claypool  V.  Keck. 


From  the  Warren  Circuit  Court. 

•7".  McOabe,  for  appellant. 

L.  T.  Miller y  for  appellee. 

Downey,  J. — The  appellee  sued  the  appellant,  his  com- 
plaint containing  two  paragraphs.  The  defendant  answered 
in  four  paragraphs,  the  first  of  which  was  a  general  denial. 
The  plaintiff  replied  in  denial  of  the  second,  third  and  fourth 
paragraphs.  The  issues  were  tried  by  a  jury,  and  there  was 
^  verdict  for  the  plaintiff.  The  defendant  moved  the  court 
for  a  new  trial,  which  was  refused,  and  final  judgment  was 
rendered  for  the  plaintiff. 

The  following  errors  are  assigned  by  the  appellant: 

1.  The  court  erred  in  not  sustaining  the  appellee's  demur- 
rer to  the  appellant's  answer  as  a  demurrer  to  the  first  and 
second  paragraphs  of  said  complaint  severally. 

2.  The  first  and  second  paragraphs  of  said  complaint  do 
not  either  of  them,  severally,  state  fiwjtfi  sufficient  to  consti- 
tute a  cause  of  action  against  the  appellant. 

3.  In  overruling  the  appellant's  motion  for  a  new  trial. 
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The  first  paragraph  of  the  complaint  is  for  money  paid  by 
the  plaintiff  for  the  defendant,  at  his  special  instance  and 
request,  in  the  purchase  and  sale  for  the  defendant  of  com, 
on  commission,  a  bill  of  particulars  of  which  is  filed;  and  it 
is  alleged  that  the  amount  is  due  and  remains  unpaid. 

The  second  paragraph  of  the  complaint  alleges  that  the 
plaintiff  was  a  commission  merchant  in  Toledo,  Ohio,  and, 
at  the  request  of  the  defendant,  purchased  com  for  him, 
advanced  money,  at  the  request  of  the  defendant,  to  pay  for 
the  same ;  that  he  sold  the  com  and  fiuled  to  realize  enough 
to  reimburse  himself  and  pay  commissioas,  storage,  insur- 
ance, etc.  This  paragraph  is  to  recover  the  balance  due 
from  the  defendant  to  the  plaintiff.  A  bill  of  particulars  is 
filed  with  this  paragraph  also.  The  second  and  third  para- 
graphs of  the  answer  were  counter-claims,  and  the  fourth  was 
a  set-off. 

The  first  and  second  assignments  of  error  are  not  insisted 
upon  by  the  counsel  for  the  appellant  We  are  not  called 
up6n  to  decide  any  question  concerning  the  sufficiency  of  the 
pleadings. 

The  only  matter  urged  is  as  to  the  sufficiency  of  the  evi- 
dence to  justify  the  verdict  of  the  jury. 

The  evidence  is  all  on  the  part  of  the  plaintiff,  except 
answers  to  interrogatories  propounded  by  the  defendant  to 
the  plaintiff,  which  were  given  in  evidence  by  the  defendant. 
The  evidence  on  behalf  of  the  plaintiff,  except  the  mere  evi- 
dence of  a  demand  for  the  payment  of  the  money,  consists  of 
the  testimony  of  the  plaintiff  and  the  letters  which  passed 
between  the  parties  relating  to  the  transaction  in  its  various 
stages. 

We  have  considered  the  evidence,  with  reference  to  the 
defects  insisted  on  by  counsel  for  the  appellant,  and  think 
we  should  not  disturb  the  judgment.  The  evidence,  espe- 
cially the  correspondence,  is  so  voluminous  that  we  cannot 
state  it  at  length,  and  no  useful  purpose  would  be  subserved 
by  so  doing. 

The  judgment  is  affirmed,  with  costs. 
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Thompson  r.  Young. 

SxDUcnoN. — PUttdimg. — ^A  complaint  by  a  female  to  recover  damages  for 
ber  own  seduction,  if  it  docs  not  all^e  that  she  is  onmarried,  is  insuf- 
ficienL 

From  the  Rush  Circuit  CourL 

B.  F.  Dams,  R.  A.  Black,  O.  8.  Moore,  B.  L.  Smith  and 
F.  J.  Han,  for  appellaut 

L.  Sexton,  C  Cambem,  G.  B.  Sledh  and  J.  W.  Study,  for 
appellee. 

Pettit,  J.  —  This  was  a  suit  by  the  appellee,  Sarah  E. 
Young,  by  her  next  friend,  John  Young,  against  the  appel- 
lant, James  M.  Thompson,  for  her  own  seduction,  under 
43ection  24,  2  G.  &  H.  55,  which  is  this: 

''Any  unmarried  fomale  may  prosecute  as  plaintiff  an 
:action  for  her  own  seduction,  and  may  recover  therein  such 
damages  as  may  be  assessed  in  her  &vor. " 

The  question  of  the  sufficiency  of  the  complaint  is  prop- 
erly before  us. 

It  is  conceded  by  the  counsel  of  both  parties,  and  numer- 
ous authorities  are  cited  to  show,  that  a  seduced  female  had 
no  right  of  action  against  her  seducer  at  common  law.  Her 
&ther  or  master,  who  had  a  right  to  her  services,  had  a  right 
of  action,  but  she  had  not.  Her  right  depends  solely  on  the 
statute  above  quoted.  Unmarried  women  only,  by  the  stat- 
nte,  are  authorized  to  bring  and  maintain  a  suit  for  their 
own  seduction.  The  complaint  does  not  state  or  aver  that 
the  plaintiii*  was  an  unmarried  woman.  In  all  cases  the 
complaint  must  show  a  right  to  recover.  In  such  a  case  as 
this,  the  plaintiff  must  be  an  unmarried  woman,  or  she  has 
no  right  to  bring  a,  suit  or  recover,  which  is  not  alleged  in 
the  complaint. 

We  hold  the  complaint  insufficient,  because  it  does  not 
allege  that  the  plaintiff  was  an  unmarried  woman. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee^ 
and  the  cause  remanded,  for  further  proceedings. 
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The  Fort  Wayne,  Muncie  and  Cincinnati  Bah^ 
BOAD  Company  v.  Gough. 

From  the  Randolph  Circuit  Court. 

W.  H.  Coombs^  J.  Morris  and  R.  C.  BeUj  for  appellant. 

W.  Oro%e^  for  appellee. 

Pbttit,  J. — This  case  and  that  of  Paul  v.  The  Cbniurs- 
vQle  and  Newoadle  Junction  R,  R.  Oo.,  at  this  term,  anU,  p. 
527,  are  admitted  by  counsel  to  be  the  same  in  all  important 
legal  respects  as  to  the  rights  of  the  parties;  the  only  difler* 
ence  between  them  being  that  in  that  case  the  defendant 
succeeded  and  had  judgment  in  her  &vor,  while  in  this  cafse 
the  plaintiff  succeeded  and  had  judgment  in  his  fiivor.  £otb 
cases  depended  on  the  same  law  and  facts,  but  were  decided 
by  different  courts.  That  judgment  was  affirmed,  and 
therefore  the  judgment  in  this  case  must  be  reversed,  which 
is  done^  at  the  costs  of  the  appellee. 
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ABATEMENT. 
See  Criminal  Law,  5,  6;  Plkading,  14,  24;  Practice,  i. 

ALIBI. 

Instruction  to  Jury, — Etndtnce, — It  is  error  to  instruct  the  jury  on  the  trial 
of  a  criminal  action,  that  "evidence  of  an  alibi  is  evidence  of  a  suspi- 
cious character.*'  Line  v.  The  State,  172 
AMENDMENT. 
See  Pleading,  20. 

ANCIENT  LIGHTS. 
See  Easement,  i,  2. 

APPEAL. 

See  Bastardy  ;  County  Commissioners,  2 ;  Decedents'  Estates  ;  Jus* 
TicE  OF  the  Peace,  i. 

ARBITRATION  AND  AWARD. 

1.  Counter-Claim, — ^To  an  action   for  work  and   labor  and  materials,  an 

answer  claiming  damages  for  a  failure  to  abide  by  an  award  of  arbi- 
trators, to  whom  the  matter  of  difference  had  been  submitted,  is  not 
good  as  a  counter-claim.  McMahan  et  al,  v.  Spinning,  187 

2.  Power  to  Select  Umpire, — Arbitrators  have  no  power  to  call  in  either  an 

umpire  or  another  arbitrator,  unless  they  are  authorized  to  do  so  by  the 
terms  of  submission.  Ib^ 

ARREST  OF  JUDGMENT. 
See  Highway,  2 ;  Practice,  8. 

ASSIGNMENT  OF  ERROR. 
See  Superior  Court;  Supreme  Court,  i,  7,  22,  23,  24. 

ATTACHMENT. 

See  Bill  of  Exceptions,  2. 

I.  Undertaking  of  Attachment  Defendant, — Subsequent  Claimant. — A.  com- 
menced his  suit  and  caused  a  writ  of  attachment  to  be  issued  and  levied 
on  the  property  of  B.,  who  thereupon  filed  an  undertaking,  with  surety, 
payable  to  A.,  conditioned  for  the  safe-keeping  of  the  attached  prop- 
erty and  its  delivery  to  the  sheriff  on  demand,  etc.,  as  requir^  by 
statute ;  and  thereafter  B.  filed  his  motion  to  quash  the  attachment,  on 
the  ground  of  the  insufficiency  of  the  affidavit ;  and  while  said  motion 
was  pending,  C.  filed  his  complaint,  affidavit  and  undertaking  against 
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B.,  and  became  a  party  under  the  original  proceedings  in  attachment; 
and  thereafter  the  court  sustained  the  motion  of  B.  and  quashed  the 
original  attachment  proceedings,  and  rendered  a  personal  judgment  in 
favor  of  A.  against  B.,  and  continued  the  case  of  C.  against  B.;  and 
thereafter  a  judgment  was  rendered  in  favor  of  C.  against  B.,  the  attach- 
ment was  sustained,  and  the  attached  property  was  ordered  to  be  sold 
to  satisfy  the  same. 

HeJd^  that  when  C.  became  a  party  to  the  action,  he  acquired  an  interest  in, 
or  lien  upon,  .the  attached  property,  which  could  not  be  lost  by  the 
quashing  of  the  original  attachment,  and  the  undertaking  filed  by  B. 
enured  to  the  benefit  of  C.  Taylor  v.  EUiott  et  al,,  37s 

3.  Same, — It  is  not  necessary  that  a  creditor  filing  under  proceedings  in 
attachment  should  sue  out  a  writ  of  attachment,  in  order  to  acquire  a 
right  to  resort  to  the  attached  property.  Ih, 

BANK  CERTIFICATE. 
See  Promissory  Note,  5. 

BASTARDY. 

Appeal.-^JusUce  of  the  Peace. — Where  a  jiistice  of  the  peace,  in  a  bastardy 
proceeding,  enters  a  judgment  of  not  guilty,  an  appeal  will  lie  from 
such  judgment,  although  there  be  no  finding. 

Asknn  v.  The  State,  ex  rel.  Fox,  592 

BILL  OF  EXCEPTIONS. 
See  Deposition,  2 ;  New  Trial,  8 ;   Record,  i,  2,  5 ;  Supreme  Court. 

1.  Evidence. — ^To  raise  any  question  upon  the  admission  or  exclusion  of 

evidence,  the  bill  of  exceptions  must  show  the  evidence  admitted  or 
excluded,  as  well  as  its  connection  with  other  evidence. 

Vanderkarry.  The  State,  91 

2.  Dismission  of  Attachment. — When  there  is  no  bill  of  exceptions,  the 

Supreme  Court  will  presume  in  favor  of  the  action  of  the  court  below 
in  sustaining  a  motion  to  dismiss  an  attachment. 

Murphy  v.  Crayton  et  at.,  147 

3.  Objection  to  Evidence. — ^Where  the  ground  of  an  objection  to  evidence 

admitted  is  not  shown  by  bill  of  exceptions,  no  question  with  refer- 
ence to  the  overruling  of  the  objection  can  be  presented  to  the  Supreme 
Court.  Wilerv.  MamJey,  169 

4.  Statements  in  Motion  for  New  Trial. — ^The  statement,  in  a  motion  for  a 

new  trial,  of  an  objection  made  to  evidence  admitted  or  of  an  exception 
taken  to  a  ruling  admitting  evidence  over  objection,  cannot  be  taken  as 
true,  though  such  motion  be  contained  in  a  bill  of  exceptions.  Ih. 

5.  IVhere  Filed. — A  bill  of  exceptions  to  the  ruling  of  a  court  in  one  county, 

where  a  cause  was  taken  by  a  change  of  venue,  cannot  l^ally  be  filed 
in  the  same  cause  in  the  county  from  which  the  venue  had  been  changed, 
after  the  cause  has  been  remanded  to  that  county,  though  the  same 
judge  hold  both  courts.  McMahan  et  al.  v.  Spinning,  187 

6.  Objection  to  Evidence. — An  objection  to  evidence  admitted  cannot  be  made 

available  on  appeal,  where  it  is  not  shown  by  bill  of  exceptions  what 
was  the  evidence,  what  the  ground  of  objection,  or  that  an  exception 
was  taken  at  the  time.  Mc Kinney  et  al.  v.  The  Shaw,  etc.,  Co.,  21^ 

7.  Same. — Objection  to  Witness. — An  objection  to  a  witness  cannot  be  made 

available  on  appeal,  when  it  does  not  appear  by  bill  of  exceptions  what 
objection  was  made  to  him,  or  that  an  exception  was  taken  at  the  time. 

Z.   Motion  to  Dismiss. — The  action  of  a  court  in  ovarruling  a  motion  to  di»- 
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miss  an  sction  will  not  be  reviewed  by  the  Snpreme  Court*  where  there 
is  no  bill  of  exceptions  showing  the  ground  of  the  motion  or  of  the  rul- 
ing of  the  conrt.  Aispamgk  ▼.  Tke  Ben  FramJdm  Dramimg  As^m^  a?! 

^  Time  of  FiUng. — Where  a  bill  of  exceptions  b  not  filed  at  the  time  of 
the  mling  to  which  exception  is  taken,  the  party  excepting  must  obtain, 
and  the  court  must  fix,  a  definite  and  reasonable  time  within  which  to 
file  the  bill,  and  the  record  must  show  that  this  has  been  done,  and 
that  the  bill  has  been  filed  within  the  time  limited ;  and  the  statement 
in  the  bill  that  it  is  signed  within  the  time  allowed  does  not,  alone, 
sufficiently  show  that  a  definite  time  was  given. 

The  Loganspoft  Gas-Ugkt  attd  Coke  Co,  v.  Davidson^  47a 

la  ObjectioH  to  Evidence.  — ^To  present  to  the  Supreme  Court  the  action  of 
the  lower  court  in  overruling  an  objection  to  a  question  propounded  to 
a  witness,  the  bill  of  exceptions  must  show  that  a  ground  of  objection 
was  pointed  out  to  the  lower  court  and  what  such  ground  of  objection 
was,  and  also  set  out  the  answer  of  the  witness  to  such  question. 

HoUsafple  v.  Ftnvdmk^  Guant^  494 

II.  Striking  out  Pleetdmg, — The  action  of  a  court  in  striking  out  a  pleading 
cannot  be  presented  to  the  Supreme  Court  if  not  reserved  by  a  bill  of 
exceptions.  dreggy.  Louden^  585 

BOND. 
See  Attachment,  i  ;  Justice  of  the  Peace,  i  ;  Railroad,  5. 

1.  Name  not  in  Body  of  Bond, — Where  the  names  of  persons  who  sign  a 

bond  do  not  appear  in  the  body  of  the  bond,  except  that  of  the  prin* 
cipal  obligor,  but  are  signed,  with  the  name  of  the  principal  obligor, 
immediately  after  the  words,  **  signed,  sealed  and  delivered  in  pres- 
ence of  us,*'  it  will  not  be  presumed  that  any  of  such  persons  signed  as 
witnesses  and  not  as  makers.  Scheid  et  aL  v.  LeibshultM  tt  al,^  38 

2.  Same, — Surety. — A  surety  who  signs  a  bond  is  bound  thereby,  though 

his  name  does  not  appear  in  the  body  of  the  bond.  lb, 

CANAL. 

Water  Lease,— Forfeiture,— Sale  of  Canal  by  State.— 1\it  State,  through  the 
canal  commissioner,  for  a  certain  amount  of  rent  reserved,  made  to  the 
owner  of  a  mill  and  mill-site  adjoining  the  Central  Canal,  a  lease  of 
water  to  flow  from  said  canal,  **  so  much  surplus  water,  not  required 
for  the  purposes  of  navigation,"  as  would  propel  a  certain  amount  of 
machinery,  stipulating  that  upon  certain  contingencies,  as  breaches  of 
the  canal,  necessity  to  repair,  etc.,  whereby  the  lessee  should  be  cither 
partially  or  wholly  deprived  of  the  use  of  any  portion  of  the  water 
power  leased,  deduction  should  be  made  from  the  rent  in  due  propor- 
tion ;  the  necessary  weir,  head-race  and  tail-race  to  be  constructed  and 
maintained  by  the  lessee ;  and  upon  non-payment  of  rent,  the  lessor 
was  authorized  to  enter  and  resume  the  rights  granted  to  the  lessee. 
Afterwards,  the  State  abandoned  the  canal  as  a  public  work,  and  sold 
it,  with  its  privileges  and  burdens,  to  certain  private  citizens,  against 
whom  this  action  was  brought  by  one  to  whom  the  title  and  rights  and 
obligations  of  said  lessee  had  come,  the  complaint  setting  out  said  lease 
and  showing  the  transfer  to  the  defendants  and  the  chain  of  the  plain- 
tiff's title,  and  alleging  that  a  forfeiture  had  been  declared  for  non- 
payment of  rent,  and  that  the  plaintiff  had  tendered  the  amount 
thereof,  with  interest,  to  the  defendants,  and  had  demanded  that  they 
should  receive  said  sum  and  furnish  the  water  as  contemplated  in  the 
lease ;  that  they  had  refused  to  do  so.  and  had  placed  obstructions  at 
the  head  of  the  race,  which  prevented  the  flow  of  water  to  said  mill. 
Prayer,  that  the  plaintiff  be  released  from  the  forfeiture;  that  the 
obstructions  be  removed ;  and  that  the  defendants  be  ordered  to  fur- 
nish the  supply  of  water,  and  for  general  relief. 
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Held^  that  said  canal  was  constructed  for  a  public  purpose,  and  the  furnish- 
ing of  water  power,  as  in  this  case,  was  a  mere  incident ;  that  the  State 
might  have  withheld  the  supply  of  water  without  the  breach  of  any 
agreement  in  said  lease,  and  without  incurring  any  penalty  except  the 
loss  of  rent,  and  the  commissioner  could  not  have  bound  the  State  by 
an  agreement  to  the  contrary  \  that  the  defendants  had  the  same  rights 
in  this  regard  as  the  State,  notwithstanding  the  change  of  the  canal  to 
private  property ;  and  that  the  complaint  was  bad  on  demurrer. 

Fiskbacky,  Woodruff  eiaL^  102 

CHAMPERTY. 
See  Vendor  and  Purchaser,  i. 

COMMON  CARRIER. 

1.  Stipulation  in  Contract  for  Notice  of  Loss, — A  package  of  money  was 

received  by  the  Adams  Express  Company,  at  Pittsburgh,  Pa.,  directed 
to  a  person  at  Jonesboro,  Ind.,  the  bill  of  lading,  or  receipt,  stipulating 
that  said  company  should  forward  the  package  to  her  agent  nearest  or 
most  convenient  to  its  destination,  and  there  deliver  it  to  other  parties 
to  complete  the  transportation,  such  delivery  to  terminate  the  liability 
of  said  company ;  and  said  company  was  not  to  be  liable  for  anr  loss, 
unless  the  claim  therefor  should  be  made  in  writing,  at  the  office  of 
shipment,  within  thirty  days  from  the  date  of  said  receipt;  and  it  was 
provided  that  the  stipulations  of  the  contract  should  extend  to  and 
inure  to  the  benefit  ot  every  company  or  person  to  whom  said  Adams 
Express  Company  might  entrust  or  deliver  the  package,  and  should 
define  and  limit  the  liability  therefor  of  such  other  company  or  person. 
Suit  by  the  consignee  against  the  United  States  Express  Company,  as 
a  common  carrier,  mx  the  loss  of  a  portion  of  the  money  while  its  trans- 
portation was  being  completed  by  the  defendant.  The  complaint  did 
not  allege  that  the  claim  for  such  loss  was  made  in  writing,  within 
thirty  days  after  the  date  of  said  contract. 
Held^  that  the  stipulation  that  such  claim  should  be  made  in  writing,  within 
the  time  speciHed,  was  reasonable ;  that  in  such  a  case  as  this  it  was  not 
necessary  to  make  the  claim  at  the  office  of  shipment,  but  it  might  be 
made  upon  some  agent  or  officer  of  the  company  chargeable  with  the 
loss ;   and  that  the  complaint  was  bad  on  demurrer. 

United  States  Express  Co.  v.  Harris^  127 

2.  Pleading, — Ownership  of  Property, — If  a  complaint  against  a  common  car- 

rier, for  failure  to  carry  and  deliver  property,  shows  that  the  property 
was  bought  of  the  consignor  by  the  plamtin,  that  the  consignor  deliv- 
ered  it  to  the  carrier,  and  that  the  carrier  executed  a  bill  of  lading  to 
the  plaintiff,  but  failed  to  deliver  the  goods,  it  is  sufficient. 

The  O,  fi?*  M.  P.  IV,  Co.  V.  Yoke  et  al.,  181 

3.  Goods  Taken  by  Legal  Process, — A  common  carrier  is  excused  from  liabil- 

ity for  not  carrying  and  delivering  goods,  when,  without  any  act,  foult 
or  connivance  on  the  part  of*  the  carrier,  they  are  seized  by  virtue  of 
legal  process  and  taken  out  of  his  possession.  R, 

4.  Same, — Duty  of  Carrier  to  Give  Notice, — When  goods  in  possession  of  a 

common  carrier  are  taken  out  of  the  possession  of  the  carrier  by  legal 
process,  he  should  give  immediate  notice  to  the  parties  interested.    lb. 

CONSIDERATION. 
See  Contract,  2,  7 ;  Practice,  9 ;   Promissory  Note,  6. 

CONTEMPT. 
I.    Qmstrticlive  Conttmpt. — It  is  the  policy  of  the  law  not  to  extend  the  pro- 
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ceeding  for  constructive  contempt  to  cases  not  coming  within  the  estab- 
lished rules.  ,  HaskeUv.  the  State,  176 

«.  Trial, — Whether  a  person  attached  for  contempt  does  or  does  not  purge 
himself  by  answer,  there  should  not  probably  be  any  trial.  lb, 

3.  Answer  Denying  Affidavit. — Process, — Under  the  statute  (2  G.  &  H.  8, 
sec.  13)  conferring  on  the  circuit  courts  full  authority  to  punish  by  fine 
and  imprisonment,  or  either,  all  contempts  of  their  authority  and  pro- 
cess, in  any  matter  before  them  or  by  which  the  proceeding  of  the  court 
or  the  due  course  of  justice  is  interrupted,  one  who  knows  an  indict- 
ment is  penaing,  on  which  the  name  of  a  certain  person  is  indorsed  as 
a  witness,  and  that  a  subpoena  has  been  issued  and  is  in  the  hands  of 
the  sheriflf  to  be  served  on.that  person,  and  who,  to  prevent  the  service 
of  the  subpoena,  removes  such  person  to  a  remote  part  of  the  county, 
away  from  his  ordinary  place  of  residence,  and  by  his  advice  and  direc- 
tion causes  such  person  to  avoid  the  service  of  the  subpoena,  may  be 
attached  for  contempt ;  but,  if  in  answer  to  an  attachment  upon  an  affi- 
davit charging  such  facts,  the  person  attached  denies  under  oath  that- 
he  knew  any  subpoena  had  been  or  would  be  issued  for  the  witness 
•     when  he  removed  him,  he  should  be  discharged  from  the  attachment. 

lb, 
CONTRACT. 

See  County  Commissioners,  6 ;  Minor  ;  Partnership,  3 ;  Payment,  3 ; 
Pleading,  16;  School  Fund,  2;  School  Trustees;  Statute  of 
Frauds. 

I.  lUegal  Contract, — The  general  rule  that  courts  will  not  enforce  contracts 
prohibited  by  statute,  or  allow  the  recovery  of  money  paid  in  pursu- 
ance of  them,  but  will  leave  parties  in  pari  delicto  without  remedy,  is 
not  applicable  where  the  contract  is  prohibited  for  the  mere  protection 
of  one  of  the  parties  against  an  undue  advantage  which  the  other  party 
is  supposed  to  possess.  Scotten  v.  The  State,  ex  ret,  Simonton,  52 

Z.  Subsequent  Security, — Consideration. — ^The  indorsement  of  a  note  by  one 
not  a  party  to  it,  and  the  execution  of  a  mortgage  by  the  indorser  to 
secure  the  note,  must  have  a  new  consideration,  if  the  indorsement  be 
made  and  the  mortgage  be  executed  after  the  making  of  the  note ;  but  if 
they  be  contemporaneous  with  the  making  of  the  note,  the  considera- 
tion for  the  note  is  sufficient.  Davidson  v.  King  et  at.,  224 

3.  Failure  of  Condition  Caused  by  Party  Bound  to  Performance, — Where  the 

performance  of  a  stipulation  in  a  contract  is  made  to  depend  upon  the 
continued  existence  at  the  maturity  of  said  contract  of  another  contract 
existing  between  the  party  who  is  to  perform  such  stipulation  and  a 
person  who  is  not  a  parly  to  the  contract  containing  said  stipulation, 
and,  before  the  maturity  of  said  contract  containing  said  stipulation,  the 
other  contract  is  terminated,  not  by  operation  of  its  provisions,  but  by 
the  consent  of  the  person  who  is  to  perform  said  stipulation,  without 
the  knowledge  or  consent  of  the  other  party  to  the  contract  containing 
said  stipulation,  the  performance  of  said  stipulation  will  not  be  excused 
because  of  the  termination  of  said  other  contract  before  maturity  of  the 
contract  containing  such  stipulation.  Durlandy,  Pitcaim,  426 

4.  iiww^.— Complaint  by  A.  against  B.,  alleging  that  the  former  had  an  inter- 

est with  the  latter  in  a  contract  between  a  certain  railroad  company  and 
B.,  whereby  6.  had,  for  a  certain  number  of  years,  the  exclusive  right 
of  conveying,  between  certain  places  named,  freight  and  passengers 
transported  over  the  railroad  of  said  company ;  and  that,  in  considera- 
tion that  A.  would  transfer  and  assign  all  his  interest  in  said  contract 
to  B.,  the  latter  made  and  delivered  to  the  former  a  written  instrument, 
whereby  B.  promised  to  pay  to  A.,  one  year  after  date,  a  certain  sum, 
subject  to  an  agreement  on  the  back  of  said  instrument,  or  note,  which 
agreement  was  signed  by  A.,  and  the  contingency  thereby  provided 
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was,  that  transfer  between  said  places,  under  said  contract  between  said 
railroad  company  and  B.,  should  be  in  existence  and  operation  at 
maturity  of  said  note ;  otherwise  it  was  to  be  void.  A  copy  of  said 
note  and  a  copy  of  the  condition  endorsed  thereon  were  made  pans  of 
the  complaint.  Said  contract  between  the  railroad  company  and  B.,  a 
copy  of  which  was  made  a  part  of  the  complaint,  provided  two  modes 
of  annulling  it,  the  first  upon  the  refusal  or  failure  of  B.  to  furnish  boats 
for  such  transfer  and  his  failure  to  comply  with  the  agreement,  and  the 
second  upon  the  building  of  a  railroad  between  said  places.  The  com- 
plaint alleged,  that  afterwards,  at  a  date  given,  befofe  the  maturity  of 
said  note,  by  the  consent  of  B.,  and  without  the  consent  or  knowledge 
of  A.,  said  agreement  with  said  railroad  company  was  cancelled  and 
set  aside,  and  B.  made  an  agreement  with  another  railroad  company 
named  for  the  performance  by  B.  of  the  same  services,  a  copy  thereof 
being  made  a  part  of  the  complaint,  and  it  was  alleged  that  B.  was  per- 
forming said  services  under  the  latter  contract,  and  'that  said  note  was 
due,  etc. 

Heldy  that  B.  could  not  thus  voluntarily  defeat  the  condition  of  said  note 
and  thereby  relieve  himself  from  liability  to  A.,  and  that  the  complaint 
was  sufficient  on  demurrer.  lb, 

.  5.  Same, — Another  paragraph  of  complaint  set  out  said  note  and  the  condi- 
tion thereon  and  the  contract  of  B.  with  said  railroad  company  referred 
to  in  said  condition,  and  alleged  that  after  the  delivery  of  said  note 
another  railroad  company  named  secured  control  of  the  railroad  of  the 
former  company,  and  that  thereupon  B.  made  a  new  contract  with  said 
other  railroad  company,  providing  for  the  performance  by  B.  of  the 
same  service  for  a  longer  period ;  and  said  latter  contract,  a  copy  of 
which  was  filed  with  this  paragraph,  referred  to  the  former  contract 
and  showed  by  its  terms  that  it  superseded  said  former  contract,  and 
took  the  place  thereof,  and,  with  the  complaint,  showed  the  consolida- 
tion of  said  railroad  companies. 

Held^  that  this  paragraph  also,  for  the  same  reason  as  the  former,  was  suffi- 
cient on  demurrer.  3, 

6.  Parol  Agreement  Contemporaneotts  wUh  Written  Contract, — Said  note  and 

the  condition  endorsed  thereon,  considered  in  connection  with  the  con- 
tract referred  to  in  said  condition,  indicated  that  A.  and  B.  did  not 
intend  that  B.  should  defeat  a  recovery  on  the  note  by  surrendering 
the  contract,  but  indicated  an  intention  that  the  note  should  not  be 
payable,  if  the  contract  should  be  terminated  in  any  of  the  modes 
therein  provided  for;  and  an  answer  setting  up  a  parol  contemporane- 
ous agreement,  so  changing  such  legal  effect  of  the  language  of  the  writ- 
ten instruments  that  the  payment  of  the  note  might  be  defeated  by  the 
termination  of  said  contract  by  the  voluntary  act  of  B.,  was  bad  on 
demurrer.  Ih, 

7.  Consideration, — Replevin  Bail, — Injunction, — An  agreemen t  of  a  j udgment 

creditor  to  make  one-half  of  the  judgment  out  of  the  property  of  the 
judgment  debtor,  if  the  replevin  bail  will  pay  one-half  of  the  judg- 
ment, if  without  any  other  consideration,  is  not  binding  on  the  judg- 
ment creditor,  and  the  collection  by  execution  of  the  residue  of  the 
judgment  will  not  be  enjoined.  This  is  also  the  case  where  the  judg- 
ment creditor  agrees  with  a  person  that  if  the  latter  will  become 
replevin  bail  he  shall  be  released  from  any  liability  upon  payment  of 
one-half  of  the  judgment ;  for  the  reason  that  the  terms  of  the  reco:j- 
nizance  of  the  replevin  bail  cannot  be  varied  by  a  contemporaneous 
oral  agreement.  Smith  ct  at,  v.  Tyler^  512 

8.  Evidence, —  Oral  Stipulations  Merged  in  Writtcti  Contract. — All  oral  negoti- 

ations or  stipulations  between  the  maker  and  the  payee  of  a  promis- 
sory note  that  have  preceded  or  accompanied  the  execution  of  the  note 
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and  a  written  assignment  of  the  right  to  use  and  Tend  a  patented  arti- 
cle,  in  consideration  o\  which  the  note  is  given,  must  be  regarded  as 
merged  in  the  written  contract,  which  must  be  treated  as  the  exclusive 
medium  of  ascertaining  the  agreement  to  which  the  contractors  have 
bound  themselves.  IVoodall  v.  Greater^  539 

CONVEYANCE. 

Deed. — Short  Form, — Covenants. — A  deed  executed  according  to  the  short, 
statutory  form  (i  G.  &  H.  260,  sec.  12)  conveys  the  land,  **with  the 
appurtenances  and  hereditaments,"  to  the  grantee,  **his  heirs  and 
assigns,'*  with  covenants  of  seisin  and  warranty,  as  fully  as  if  these 
words  and  the  full  covenants  were  written  in  the  deed. 

Keiperetux.  v.  JCUin  etaL^  316 

CORPORATION. 
See  Information,  i,  2;  Turnpike. 

1.  ByrLttm, — ^The  power  to  make  by-laws  resides  in  the  members  of  a  cor- 

poration at  large,  where  there  is  no  law  or  usage  to  the  contrary. 

The  Morton  Gravel  Roetd  Co.  v.  Wysong^  4 

2.  Same. — A  by-law  enacted  by  the  directors  of  a  gravel  road  company,  reg- 

ulating the  payment  of  toUs  and  prescribing  a  penalty  for  violation  of 
the  by-law,  is  invalid.  3. 

'3.  Estoppel, — Pleading. — A  person  who  has  made  a  promissory  note  to  a 
body -claiming  or  purporting  to  be  a  corporation  cannot,  in  an  action 
thereon,  avoid  the  estoppel  resulting  from  such  admission  of  the  exist- 
ence of  the  corporation  at  the  time,  by  an  answer  alleging  that  when  he 
made  the  note  he  believed  the  payee  was  a  corporation,  but  afterwards 
.    discovered  that  it  was  not.  Ransom  v.  Priam  Lodge^  60 

4.  Sale  of  Stock. — Dividend, — One  who  owns  stock  in  a  corporation  at  the 
time  a  dividend  is  declared  owns  the  dividend  also,  and  a  sale  o(  the 
stock  afterwards  will  not  carry  the  dividend  with  it,  though  it  may  not 
be  paid  or  payable  until  after  the  sale ;  and,  therefore,  a  buyer  of  such 
stock  was  not  entitled  to  a  dividend  declared  while,  under  a  provisional 
contract  between  him  and  the  seller,  it  was  optional  for  a  certain  period 
with  the  buyer  to  purchase  or  refuse  the  stock,  and  before  the  purchase 
was  completed,  no  reservation  being  made  as  to  the  dividends  or  earn- 
ings, though  the  time  fixed  for  the  payment  of  the  dividend  was  after 
the  date  of  the  completion  of  the  sale.  Bright  v.  Lordet  al,^  272 

COSTS. 

Judgment  for  Less  than  Fifty  Dollars. — Where,  in  an  action  in  the  circuit 
court,  upon  a  complaint  on  contract  showing  a  cause  of  action  for 
more  than  fifty  dollars,  there  was  a  verdict  for  less  than  that  amount, 
and  it  could  not  be  ascertained  whether  the  jury  arrived  at  the  amount 
of  the  verdict  by  the  allowance  of  payments  or  by  the  allowance  of  a 
set-off,  by  either  of  which  modes  the  amount  might  have  been  reduced 
under  the  pleadings,  there  was  no  error  in  allowing  the  costs  to  follow 
the  judgment  for  the  plaintiff.  Hahvood  v.  Campbell^  83 

COUNTERFEIT  CURRENCY. 

Ditigence. — On  the  trial  of  an  action  brought  by  one  who,  nearly  a  year 
before  the  commencement  of  suit,  had  received  from  the  defendant,  in 
nayment  of  an  indebtedness  of  the  latter  to  the  former,  a  counterfeit 
U.  S.  treasury  note,  commonly  called  a  ••greenback,"  to  recover  the 
amount  thereof,  it  was  shown  in  evidence  that  the  counterfeit  bill  had 
been  presented  to  the  defendant  and  that  payment  therefor  had  been 
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demanded,  bat  it  did  not  appear  at  what  time  the  plaintiff  had  offered 
to  return  the  bill  as  counterfeit. 
ffeld^  that  the  evidence"  did  not  show  the  necessary  diligence. 

The  Lawrmceburgk  Nafl  Bank  v.  Skvemtm^  594 

COUNTERFEITING. 
See  Criminal  Law,  25.  / 

COUNTY  AUDITOR. 
See  School  Fund,  i,  2.  • 

COUNTY  COMMISSIONERS. 
See  Railroad,  5 ;  Turnpike,  8. 

1.  Powers, — A  board  of  county  commissioners  has  no  DOwer  to  enter  into 

contracts  for  boring  wells  for  oil  or  sinking  shafts  for  coal,  either  alone 
or  in  partnership  with  others.  Burnett  et  al,  yrAUott,  254 

2.  Appeal  fwm  County  Commissioners, — Where  an  appeal  has  been   taken 

from  the  action  of  a  board  of  county  commissioners,  and  the  cause  has 
been  tried  in  a  circuit  court,  without  objection  and  as  if  properly 
appealed,  it  is  too  late  to  raise  the  objection  in  the  Supreme  Court, 
that  no  appeal  lay  from  the  board  of  commissioners  to  the  circuit  conrt. 

lb. 

3.  Building  Court- House, — Advertisement, — Injunction, — A  board  of  county 

commissioners  cannot  let  the  building  of  a  court-house,  un  jer  section 
3,  Acts  1872-3,  Spec.  Sess.,  17,  at  any  other  time  than  that  fixed  in  the 
advertisement  of  such  letting ;  and  where,  at  a  time  so  fixed,  the  com- 
missioners were  prevented  from  receiving  bids  and  letting  the  work  by 
an  injunction,  which  was  afterwards  dissolved,  and  the  work  was  let  at 
a  subsequent  time,  without  another  advertisement ; 
Held^  that  an  injunction  would  lie,  at  the  suit  of  a  citizen  and  tax  payer  of 
the  county,  to  prevent  the  building  of  the  court-house. 

The  Board  of  Comm^rs  of  Benton  Co.  v.  TempUton^  266 

4.  Poor. — The  board  of  commissioners  of  a  county  cannot  maintain  an 

action  against  the  husband  of  an  insane  wife  for  her  board,  attendance 
upon  her,  and  the  use  of  a  room  for  lodging  her,  in  the  county  asylum 
for  the  poor,  though  the  husband  promised  to  pay  for  the  same. 

The  Board  of  ComnCrs  of  Noble  Co  v.  Schmoke^  416 

5.  Claims.-^K  claim  filed  before  a  board  of  county  commissioners  for  allow- 

ance need  not  possess  all  the  essentials  of  a  complaint  in  an  action. 

The  Board  of  Comm^rs  of  Tippecanoe  Co,  v   Everett^  543 

6.  Contract  ivith  Board  of  Commissioners. — Where  county  commissioners  have 

made  a  written  contract  employing  an  attorney  for  the  board  for  a  cer- 
tain period,  at  a  stipulated  price,  to  be  paid  quarterly,  the  board  can- 
not afterwards  rescind  the  contract  without  the  consent  of  the  attorney, 
if  he  be  without  fault,  and  he  mav  claim  each  quarter's  pay  as  it 
becomes  due  under  the  contract,  or  he  may  claim  for  several  quarters 
after  they  become  due.  lb, 

7.  Power  to  Sell  Stock. — County  commissioners  have  power  to  sell  shares  Of 

stock  owned  by  the  county  in  a  railroad  company. 

Shannon  v.  C^ Boyle  et  a/.,  565 

COUNTY  TREASURER. 

I.  School  Funds. — Fee  and  Salary  Act  of  1871, — Section  29  of  the  fee  and  sal- 
ary act  of  1871  (Acts  1871,  p.  38)  allows  the  county  treasurer  an  annual 
fixed  salary,  and  **no  more,  except  as  hereinafter  provided;'*  but  no 
subsequent  provision  was  made  in  said  act  for  any  allowance  for  dis- 
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bnrsing  the  school  funds  of  the  county;  and  said  act  specifically 
repealed  a  number  of  previous  acts  and  all  other  acts  which  were  in 
conflict  with  its  provisions ;  hence,  a  county  treasurer  was  not  entitled 
to  anything  for  disbursing  said  funds  for  the  years  187 1  and  1872,  while 
said  act  was  in  force.  Scott  v.  The  Board  of  ComnCrs  of  Henry  Co.,  502 
3.  Same, — Repeal  of  Statute, — So  much  of  section  107  of  the  school  law  of 
1865  (3  Ind.  Stat.  461)  as  relates  to  the  county  treasurer  is  in  direct  con- 
flict with  section  29  of  the  act  of  1871  (Acts  1871,  p.  38),  and  was 
repealed  by  the  last  named  act.  lb,. 

CRIMINAL  LAW. 

See  Alibi;  Grand  Jury;  Supreme  Court,  9 ;  Venue,  i. 

X,   IndUtm€nt,-^Vi\StxtTi\.  counts  charging   felonies  may  be  joined  in  the 
same  indictment.  Mershon  et  at,  v.  The  State^  14 

2.  Same, — Every  separate  count  should  charge  the  defendant  as  if  he  had 

committed  a  distinct  ofience.  lb, 

3.  Same. — Practice, — Where  an  indictment  contains  more  than  one  count,  it 

is  not  error  to  overrule  a  motion  to  require  the  prosecutor  to  elect  on 
which  count  he  will  proceed.  lb, 

4.  ChaUenge  of  Grand  Juror, — Any  person  under  prosecution  for  crime  and 

in  custody  or  on  bail  may,  before  he  is  indicted,  challenge,  for  good 
cause,  any  person  returned  or  placed  upon  the  grand  jury.  Jb, 

5.  Same, — Plea  in  Abatement, — Where  a  person  is  not  under  prosecution  for 

an  offence,  he  cannot  be  supposed  to  anticipate  that  he  may  be  charged 
with  an  offence  before  a  grand  jury,  and  'in  such  case  he  may  plead  in 
abatement  of  the  indictment  the  disqualification  of  any  of  the  grand 
jurors  who  found  it.  lb, 

6.  Same. — An  objection  to  a  grand  juror,  whether  on  the  ground  of  incom- 

petency of  the  juror,  or  corruption  on  the  part  of  an  oflicer  in  jlecti  ig 
and  impanelling  him,  when  taken  by  plea  in  abatement,  must  show 
that  the  defendant  had  no  opportunity  to  make  the  objection  by  chal- 
lenge, lb, 

7.  Evidence. — On  the  trial  of  an  indictment  for  murder,  where  the  evidence 

was  uncertain  as  to  the  name  and  identity  of  a  man  shown  to  have  been 
a  stranger,  and  shown  to  have  been  seen  in  the  locality  before,  but  not 
after,  the  night  of  an  affray,  in  which  a  person  not  well  identified  was 
stabbed  and  taken  away,  apparently  in  a  dying  condition,  there  being 
no  evidence  that  he  was  afterwards  seen  dead  or  alive,  it  was  not  com- 
petent to  introduce  in  evidence  statements  made  by  said  stranger  on 
the  day  of  the  alleged  murder,  but  before  the  affray,  as  to  where  he 
lived,  where  he  had  been,  where  he  was  going,  who  were  some  of  his 
relatives,  that  he  had  sold  land,  that  he  had  lost  a  large  sum  of  money, 
which  had  been  restored  to  him,  that  he  had  been  intoxicated,  etc., 
neither  for  the  purpose  of  identifiymg  the  man  nor  to  show  that  the 
matters  stated  were  true.  lb. 

8.  Impeachment  of  Witness  who  is  a  Defendant, — Where,  on  the  trial  of  a 

criminal  action,  the  defendant  testifies  in  his  own  behalf,  the  State 
may  give  evidence  to  impeach  him  by  showing  that  his  character  for 
truth  is  bad.  lb, 

9.  Variance. — Indictment  under  the  act  of  March  8th,  1873,  Acts  1873, 

Reg.  Sess.,  30,  charging  the  defendant  with  having  the  care  and  man- 
agement of  a  pigeon-hole  table,  and  suffering  and  allowing  a  person 
named,  under  the  age  of  twenty-one  years,  to  play  a  game  of  pigeon- 
hole thereon  with  another  person  named,  said  table  not  being  kept  or 
used  in  a  private  family.  On  the  trial,  it  was  proved  that  the  table  on 
which  the  game  in  question  was  played  was  not  a  pigeon-hole  table. 

Vol.  LI.— 39 
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but  was  a  Jenny  Lind  table;  and  the  two  kinds  of,  tables  and  the  games 
played  thereon  were  shown  to  be  substantially  diflTerent. 
Held,  that  there  was  a  fatal  variance.  Bartender  ▼.  The  State,  73 

10.  IndktnuHt, — Signature  of  Prosecuting  Attorney. — If  an  indictment  be 
signed  by  the  prosecuting  attorney  by  his  surname  in  full  and  his 
Christian  name  by  its  initials,  it  is,  in  this  respect,  sufficient. 

Vanderkarr  v.  The  State,  91 

11.  Practice. — Change  of  Venue. — Where  a  defendant  on  trial  for  a  crimi- 
nal offence  moved  for  a  change  of  venue  on  the  ground  of  the  prejudice 
of  the  judge,  and  his  motion  was  overruled,  and  after  the  trial  a  new 
trial  was  granted,  and  the  motion  for  a  change  of  venue  was  renewed, 
and  the  change  was  granted,  the  ruling  upon  the  first  motion  for  a 
change  was  not  available  as  error.  lb. 

12.  Same. — Discharge  of  Jury. — Where  the  jury,  after  the  commencement  of 
the  trial  of  a  crimmal  cause,  is  discharged,  in  the  absence  of  a  bill  of 
exceptions  showing  the  grounds  upon  which  the  discharge  was  made, 
the  court  will  presume  the  discharge  to  have  been  right ,  and  in  such 
case  a  venire  de  novo  may  be  ordered.  R. 

13.  Same. — Adjournment  of  Trial. — Where  a  court,  over  the  objection  of  the 
defendant,  adjourned  the  trial  of  a  criminal  cause  for  a  period  of  four 
days,  the  ruling  was  presumed  to  be  correct,  the  record  showing  noth- 
ing against  it.  lb 

14.  Indictment. — Certainty, — Crimttial  charges  must  be  preferred  with  rea- 
sonable certainty,  so  that  the  court  and  jury  may  know  what  they  are 
to  try,  and  of  what  they  are  to  convict  or  acquit  the  defendant,  and  so 
that  the  defendant  may  know  what  he  is  to  answer,  and  that  the  record 
may  show,  as  far  as  may  be,  of  what  he  has  been  put  m  jeopardy.  The 
averments  should  be  so  clear  and  distinct  that  there  can  be  no  difficulty 
in  determining  what  evidence  will  be  admissible. 

Keller  v.  The  Stale,  X\i 

15.  Same. — False  Pretence. — In  an  indictment  for  obtaining  property  by 
false  pretences,  where  it  is  charged  as  a  part  of  the  false  pretences  that 
certain  real  estate  was  falsely  represented  to  be  free  from  prior  mcnm- 
brances,  the  prior  incumbrances  should  be  set  out  or  described.       lb. 

16.  Satne. — Future  Event. — No  representation  of  a  future  event,  whether  in 
the  form  of  a  promise  or  not,  can  be  a  false  pretence  under  the  statute. 

R. 

17.  Same. — Repugnancy — ^The  offence  charged  in  an  indictment  must  be 
proved  in  substance  as  charged,  and  if  two  material  averments  are 
directly  repugnant,  the  indictment  is  bad.  lb. 

18.  Presumption  of  Innocence. — It  is  error  to  refuse  to  instruct  the  lury  on 
the  trial  of  a  criminal  action,  that  the  defendant  is  presumed  to  be 
innocent,  and  before  he  can  be  convicted  the  State  must  prove  him 
guilty  beyond  a  reasonable  doubt  IJne  v.  The  State,  172 

19.  Intoxicating  Liquor. — Sale  by  Servant, — If  a  clerk  or  bar  keeper  in  a 
saloon  sell  intoxicating  liquor  without  the  knowledge  and  against  the 
instructions  of  his  employer,  the  latter  is  not  criminally  responsible  for 
the  act.  Lathrope  v.  The  State,  192 

20.  Instructions. — It  is  settled,  that  if  an  erroneous  instruction  be  given  in 
a  criminal  action,  it  cannot  be  corrected  by  another  which  states  the 
law  accurately,  unless  the  erroneous  instruction  be  thereby  plainly 
withdrawn  from  the  jury.  Summers  v.  The  Slate,  201 

2 1 .  Motion  to  Require  Prosecutor  to  Elect  Between  Counts  of  Indictment.  —There 
is  no  error  in  overruling  a  motion  to  require  the  prosecuting  attorney 
to  elect  on  which  count  of  an  indictment,  containing  more  than  one 
count,  he  will  put  the  defendant  on  trial.  Miller  v.  The  State,  405 

22.  Forgery. — Evidence. — Proof  that  a  defendant  had  in  his  possession,  and 
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uttered  and  published  as  true,  a  commercial  instrument  with  the  foiled 
endorsement  of  the  name  of  the  payee  thereon,  does  not  raise  the  pre- 
sumption that  the  defendant  made  the  forged  endorsement.  lb, 
83  Murder — Jnsinuium. — Where  a  husband  and  wife  are  jointly  indicted 
and  tried  for  murder,  it  is  error  to  instruct  the  jury  that  to  acquit 
either  of  them  on  the  ground  of  self-defence,  they  should  have  feared, 
and  had  reasonable  cause  to  fear,  death  or  great  bodily  harm  at  the 
hands  of  the  deceased.                                             fficks  v.  T%e  Stale,  407 

24.  Same, —  Self-Defence* — ^To  justify  a  homicide  on  the  ground  of  self- 
defence,  It  is  not  necessary  that  the  accused  should  have  believed  that 
it  was  necessary  to  take  the  life  of  his  assailant,  in  order  to  defend  him- 
self. If  the  death  of  the  assailant  results  from  the  defendant's  reason- 
able defence  of  himself,  he  is  excusable,  whether  he  intended  that  con- 
sequence or  not,  or  whether  he  believed  such  result  necessary  or  not. 

Jb. 

25.  Counterfeiting.— Jurisdicium, — ^The  courts  of  this  State  have  jurisdic- 
tion, as  prescribed  in  the  statute,  of  the  offence  of  retaining  in  posses- 
sion apparatus  made  use  of  in  counterfeiting  gold  or  silver  coin  of  the 
United  States  current  in  this  State.  Snaddy  v.  Howard,  411 

26.  Obtaining  Goods  by  False  Pretence,— Crime  Committed  Outside  of  State.— K 
person  is  not  liable  to  conviction  and  punishment  in  this  State  for 
obtaining  property  by  a  false  pretence,  where  the  property  has  been 
obtained  outside  of  this  State,  though  the  false  pretence  may  have 
been  made  within  this  State.  ^ewcui  s.Jessup,  413 

27.  Motion  to  Require  Prosecuting  Attorney  ta  Elect  Between  Counts  of  Indict- 
ment— Where,  in  an  indictment  of  more  than  one  count,  the  several 
counts  are  evidently  based  on  the  same  alleged  felony  and  inserted  to 
avoid  the  consequences  of  a  possible  variance,  it  is  not  error  to  over- 
rule a  motion  to  require  the  prosecuting  attorney  to  elect  on  which 
count  he  will  try  the  defendant.  tVali  v.  The  State,  453 

2S.  Se/f  Defence. — Instruction. — On  the  trial  of  an  indictment  for  murder,  it 
is  sufficient  to  establish  a  case  of  self-defence,  if  the  defendant,  being 
without  fault,  believed,  and  had  reasonable  ground  to  believe,  from  the 
acts  of  the  deceased,  that  his  own  life  was  in  danger,  or  that  he  was  in 
danger  of  great  bodily  harm ;  therefore,  on  the  trial  of  such  an  indict- 
ment, where  the  evidence  was  such  as  to  entitle  the  defendant  to  a  cor- 
rect instruction  to  the  jury  as  to  the  law  on  this  subject,  it  was  error  to 
charge,  that  **  there  can  be  no  successful  setting  up  of  the  plea  of  self- 
defence  in  a  case  of  homicide,  unless  the  necessity  for  taxing  life  is 
actual,  present  and  urgent ;  in  a  word,  unless  the  taking  of  his  adversa- 
ry's life  is  the  only  reasonable  resort  of  the  party  who  kills  his  antag- 
onist, and  he  is  compelled  to  do  so  in  order  to  save  his  own  life  or  his 
person  from  great  harm  and  severe  calamity ;"  or  to  charge,  that  "self- 
defence  can  only  be  resorted  to  in  a  case  of  absolute  necessity J*^  lb, 

DAMAGES. 
See  Railroad,  id;  Vendor  and  Purchaser,  5,  6;  Verdict,  i,  2. 

1.  Evidence, — Failure  ta  Deliver  Goods  Sold. — In  proving  damages  sustained 

by  a  failure  to  deliver  goods  sold,  by  showing  the  increase  of  their 
value  above  the  contract  price,  the  inquiry  should  relate  to  their  value 
at  the  place  as  well  as  at  the  time  fixed  for  delivery. 

McCoUum  et  al.  v.  Huntington,  229 

2.  Pleading. — Liquidated  Damages. — Where  damages  for  the  breach  of  an 

agreement  are  liquidated,  it  is  not  necessary  for  the  plaintiff  to  show  in 
what  manner,  or  to  what  extent,  he  has  been  damaged. 

Spicer  ei  at,  v.  Hoop,  365 
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DECEDENTS*  ESTATES. 
See  Executor  and  Administrator;  Supreme  Court,  17;  Widow,  3, 4. 

Appeal, — A  judgment  setting  aside  an  order  of  distribution  of  the  surplus 
on  the  settlement  of  a  decedent's  estate  is  not  a  final  judgment,  and 
an  appeal  will  not  lie  therefrom  to  the  Supreme  Court. 

Woody,  Woodetal.,  141 
DEFAULT. 
See  Record,  4. 

DEMURRER. 

See  Executor  and  Administrator,  2 ;  Pleading,  4,  22 ;  Practice,  8, 
15;  Supreme  Court,  16. 

DEPOSITION. 

1.  Suppression. — Evidence  in  a  deposition  should  not  be  suppressed,  where 

there  is  any  conceivable  way  in  which  it  can  be  made  competent  in 
the  case.  Should  it  not  become  competent  in  the  course  of  the  trial, 
it  may  properly  be  objected  to  when  ofiered. 

The  P.,  a  dr*  St,  L.  R,  R,  Co.  v.  Theobald,  246 

2.  Refusal  to  Suppress  Deposition, — The  refusal  of  the  court  to  suppress  a 

deposition  cannot  be  made  available  as  error,  if  the  question  be  not 
reserved  by  bill  of  exceptions.  Hutis  v.  Hutts^  581 

DESCENT. 
See  Insurance,  i,  2,  3 ;  Married  Woman,  i,  2 ;  Widow,  i,  a. 

DIVORCE. 
See  Supreme  Court,  26. 

DRAINING  ASSOCIATION. 

1.  Pleading. — In  an  action  by  a  draining  association  to  recover  the  amount 

of  an  assessment  for  the  construction  of  a  ditch,  a  copy  of  the  assess- 
ment should  be  made  a  part  of  the  complaint. 

Alkire  v.  The  Timmons  Diichmg  Co.,  71 

2.  Pleading. — In  an  action  by  a  draining  association  to  recover  the  amount 

of  an  assessment  on  lands  for  the  construction  of  a  drain,  and  to  enforce 
it  as  a  lien,  the  complaint  must  contain  the  original  assessment  or  a 
copy  thereof.  Alspaugh  v.  The  Ben  Franklin  Draining  As^n,  271 

EASEMENT. 

1.  Ancient  Windows. — The  doctrine  of  prescriptive  right  to  ancient  windows 

was  never  received  or  in  force  as  a  part  of  the  common  law  in  America. 

JCeiper  et  ux.  v.  AZfm  et  al.,  316 

2.  Same. — Appurtenance  and  Hereditamenl. —  A  conveyance  of  land  upon 

which  is  a  building  depending  for  its  light  and  air  on  windows  therein, 
which  overlook  adjoining  land  of  the  grantor,  does  not  include  any 
right  of  light  and  air  through  such  windows,  unless  expressly  granted 
thereby ;  such  right  does  not  pass  as  an  appurtenance  or  hereditament, 
and  in  the  absence  of  such  express  grant,  the  owner  of  such  adjoining 
land  may  build  thereon  and  thereby  totally  obstruct  said  windows,  lb. 

ESTOPPEL. 

See  Corporation,  3. 

Sale  of  Chattel. — A  person  who,  having  sold  personal  property,  has  noCioeof 
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an  action  of  replevin  brought  by  a  party  claiming  to  own  the  property, 
and  stands  by  and  sees  the  property  taken  from  the  purchaser,  cannot 
afterwards  make  the  purchaser  pay  for  the  property. 

Marshall  et  al  s.  Duke  a  al^t% 

EVIDENCE. 

Sec  Contract,  8;  Criminal  Law,  7 ;  Deposition  ;  Payment,  2;  Plead- 
ing, 18 ;  Principal  and  Agent  \  Promissory  Note,  4 ,  Replevin, 
4 ;  Sheriff's  Sale,  2 

1.  Harmless  Error. — ^The  admission  of  evidence  which  cannot  be  held  to 

have  prejudiced  the  party  against  whom  it  is  introduced,  if  error  at  all, 
is  a  harmless  error.  ScoUen  v   The  State,  ex  rel  ^manton,  52 

2.  Admissions  0/ Seller  After  Sale. — In  an  action  by  A.  against  B.,  to  recover 

possession  of  certain  personal  property  bought  by  A  from  C,  the 
defendant  was  permitted,  over  objection,  to  introduce  in  evidence  an 
instrument  written  by  C.  after  the  sale,  directed  to  D.,  from  whom  C. 
had  bought  said  property,^  stating  that  it  had  been  bought  by  C.  for 
B.,  with  B.'s  money,  and  ordering  D.  to  deliver  it  to  B ,  and  C  testi- 
fied, over  A.'s  objection,  that  he  nad  orally  admitted  at  different  times 
to  B.  and  D.  that  the  property  was  bought  by  him  with  money  received 
from  B.,  and  belonged  to  B 
Held,  that  A.  could  not  be  bound  by  said  order  of  C  to  D  to  deliver  the 
property  to  B  ,  and  that  said  written  and  oral  admissions,  made  by  C. 
after  his  sale  to  A  ,  could  not  affect  A.'s  right,  and,  therefore,  said  evi- 
dence was  inadmissible.  Campbell  v.  Coon,  76 

3.  Opinion  of  Witness  as  to  Value  of  Property.  — Appropriation  of  Land  for  Rail" 

road, — On  the  trial  of  a  proceeding  to  appropriate  land  for  the  way  of 
a  railroad  and  to  assess  the  damages  to  the  land-owner  resulting  from 
the  appropriation,  it  is  competent  for  a  witness  who  has  a  personal 
knowledge  of  the  land,  and  who  possesses  the  necessary  information 
to  enable  him  to  form  a  proper  estimate  of  its  value,  to  state  his  opinion 
-  as  to  the  value  of  the  residue  of  the  land  after  the  appropriation  \  and 
it  is  not  necessary  that  he  should  know  of  sales  of  such  tjacts  of  land. 
The  Frankfort,  etc  ,  R  Rt  Co  v.  Windsor,  238 

4.  Proof  of  Age. — Where  the  question  in  dispute  was,  whether  or  not,  at 

the  time  when  a  certain  payment  was  made  by  the  defendant  to  the 
plaintiff,  the  latter  was  twenty-one  years  old,  as  the  defendant  claimed 
.  and  the  plaintiff  denied,  and  the  verdict  was  for  the  defendant,  the 
Supreme  Court  refused  to  interfere  upon  the  evidence,  that  in  favor  of 
the  affirmative  being  the  testimony  of  the  defendant  and  two  others, 
that  at  the  time  of  tne  payment  the  plaintiff  stated  that  he  was  of  that 
age,  and  the  testimony  of'^  another  witness  that  before  the  time  of  said 
payment  the  plaintiff  stated  that  he  was  of  age  to  said  witness;  and 
the  evidence  to  the  contrary  being  the  testimony  of  the  plaintiff  and  a 
family  record  stating  the  date  of  his  birth,  which,  it  was  shown,  was 
not  made  at  the  time  of  the  event,  or  by  a  member  of  the  family,  but 
by  a  stranger,^  at  the  procurement  of  the  plaintiff's  father,  when  the 
plaintiff  was  «<  very  small."       The  State,  ex  rel.  Wade,  y,/oest  et  al.,  287 

5.  Contract. — AUegations  and  Proof — In  a  suit  upon  a  contract,  under  an 

answer  of  general  denial,  the  plaintiff  cannot  recover,  unless  he  proves 
the  contract  alleged  in  the  complaint.  Paris  v.  Strong,  339 

EXECUTION. 

See  Sheriff's  Sale,  i. 

SUiy.    See  Mortgage,  i,  2. 
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EXECUTOR  AND  ADMINISTRATOR. 
See  Supreme  Court,  17;  Widow,  4;  Witness,  s. 

1.  Mistakes  in  Reports. — The  accounts  filed  in  court  by  an  administrator, 

until  final  settlement,  ar«  not  conclusive,  either  for  or  against  him. 
Thev  are  to  be  regarded  as  prima  facie  correct,  but  frauds  or  mistakes 
in  them  may  be  corrected.  Therefore,  in  a  suit  'on  an  administrator's 
bond,  it  was  not  error  to  permit  him  to  prove,  over  objection  Jiat  a 
certain  sum,  reported  in  an  account  current  filed  by  him  as  l  ^ing  a 
balance  to  be  accounted  for,  consisted  of  uncollected  notes  take  at  the 
sale  of  the  personal  property  of  the  estate  or  on  sale  of  real  estate  of 
the  decedent,  and  that  he  had  no  money  o*f  the  estate  from  the  time  of 
making  such  report  until  after  said  suit  was  brought 

The  StaU,  ex  rtL  Nave,  v.  iVtlsan  etal^  96 

2.  Demurrer. — The  right  of  a  plaintiff  to  sue  as  an  executor  cannot  be 

questioned  upon  demurrer  to  the  complaint. 

Langsdale  ei  al.  v.  Gtrton,  £x*r^  99 

3.  Employment  of  Attorttey  for  Estate. — Where  an  attorney  has,  under  the 

employment  of  an  executor,  rendered  professional  service  for  the  estate 
represented  by  such  executor,  and  afterwards  the  will,  has  been  set 
aside,  and  another  person  has  been  appointed  to  represent  the  estate 
as  administrator,  he  will  be  liable  to  pay  for  such  service  out  of  the 
estate.  None  v  Salmon^  AdmW,  159 

4  Crops  on  Land  Devised. — Where  land  devised  has  crops  growing  thereon 
at  the  time  of  the  testator's  death,  they  go  to  the  executor,  and  not 
with  the  land.  Humphrey  et  al,  v.  Jfierritf  et  vr.,  197 

5.  SaU  of  Land  by  Heirs  to  Admimstmtor. — Tenant. — Where  real  estate  of  a 

decedent  has  been  sold  and  conveyed  by  the  heirs  to  the  administrator, 
such  purchaser  may  recover  possession  from  the  decedent's  tenant  who 
is  not  a  creditor  ot  the  estate  or  an  heir,  the  purchaser  having  given 
the  proper  notice  to  quit,  although  claims  of  creditors  may  have  been 
allowed  against  the  estate  to  an  amount  greater  than  the  personal 
assets.  Carter  etal  v  Lee^Vjfl 

6.  Admtrnstratot's  Sale  of  Personal  Property, — Complaint  Yxj  an  administrator 

to  recover  the  value  of  certain  personal  property  of  the  estate  repre- 
sented by  the  plaintiff,  sold  and  aehvered  by  Uie  plaintiff  to  the  defend- 
ant, alleging  that  the  property  was  sold  and  delivered  at  such  pnce  as 
should  be  agreed  upon  by  arbitrators,  who  were  selected,  but  that 
before  the  arbitrators  had  agreed  or  disagreed,  the  purchaser  declared 
that  he  would  not  abide  by  the  arbitration  or  be  bound  by  any  deasion 
of  the  arbitrators ;  and  it  was  not  shown  that  any  price  was  agreed 
upon,  that  there  was  any  inventory  or  appraisement  of  said  property, 
that  there  was  any  order  of  court  for  a  private  sale  of  said  property,  or 
that  either  party  to  the  contract  was  uninformed  as  to  the  nets 
Held^  that  the  complaint  was  bad  on  demurrer. 

Ramey^  Adnfr  v.  McCam^  496 

FALSE  PRETENCE. 
See  Criminal  Law,  26. 

FEES  AND  SALARIES. 
See  County  Treasurer,  i,  2. 

FORGERY. 
See  Criminal  Law,  22. 
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FRAUD. 
See  Judgment,  i  ,  Pleading,  i,  5. 

1.  FrauduUni  Comtyance  — Qtuitum  of  Foci  — ^Under  the  statute,  the  Ques- 

tion of  fraudulent  intent  in  making  a  conveyance  is  not  one  of  legal 
inference  or  presumption,  but  is  one  of  fact,  to  be  found  from  the  facts 
and  circumstances  of  the  case  Pence  et  cd  v.  Croan^  336 

2.  Same. — A  conveyance  of  real  estate  or  charge  on  the  same  cannot  be 

adjudged  fraudulent  as  against  creditors  or  purchasers  solely  on  the 
ground  of  there  having  been  no  valuable  consideration  for  the  same.  lb. 

3.  Same. — PUetdmg— Evidence  —\^Ti^^x  the  statute,  a  creditor  seeking  to 

set  aside  a  conveyance,  on  the  ground  of  its  being  fraudulent,  must 
allege  and  show  the  facts  and  circumstances  necessary  to  make  out  the 
case,  in  addition  to  the  want  of  a  valuable  consideration.  /^. 

GRAND  JURY. 

See  Criminal  Law,  4,  5,  6 

Selected  and  Impanelled  by  Order  of  Court  — N'umber  of  Grand  Jurors. — Where, 
for  a  term  of  a  criminal  circuit  court,  commencing  on  the  first  Monday 
of  January,  1876,  there  was  no  grand  jury  selected  by  the  board  of 
county  commissioners,  the  grand  jury  selected  by  said  board  at  their 
December  session,  1874,  for  the  term  commencing  on  the  first  Monday 
of  July,  1875,  ^<^<^  continuing  six  months,  having  been  finally  discharged 
by  the  court  on  the  i6th  of  December,  1875,  '^  ^^  proper  for  said  court, 
on  the  first  day  of  said  January  term,  1876,  to  cause  a  grand  jury  to  be 
selected  by  the  sheriff  and  impanelled ,  and  the  grand  jury  so  selected 
.properly  consisted  of  twelve  men,  as  a  grand  jury  consisting  of  six 
men  could  not  be  selected  under  the  act  of  1875  u^^^il  ^^^  March  ses- 
sion of  the  board  of  county  commissioners,  and  until  thi^  time  the 
number  was  regulated  by  former  laws.         The  SUUe  v.  Myen  et  al.^  145 

GUARDIAN  AND  WARD. 

• 

a.  Contract  of  Former  Guardian  —A  guardian  may  follow  his  ward's  money, 
and  recover  it  from  one  who  obtained  it  from  a  former  guardian  under 
a  contract  made  by  such  former  guardian  m  his  individual  capacity, 
and  not  as  guardian.  Fox  v   Kerper,  Guard.,  148 

Z.  Ratification. — Release  by  IVard  cf  Guardian*s  Sureties  — A  guardian,  in 
purchasing  land  for  herself,  used  in  payment  a  note  eiven  her  as  guar- 
dian on  the  sale  of  her  ward's  land,  and  the  ward,  upon  coming  of 
age,  ratified  and  confirmed  in  wntmg  the  purchase  as  an  investment  of 
his  estate,  and  released  all  right  of  action  against  certain  named  sure- 
ties on  the  bond  of  his  guardian,  but  expressly  excepted  others. 

Meld^  that  by  such  ratification  and  release  a  surety  so  excepted  therefrom 
was  also  released.  Tyner  v.  Hamilton  et  al.y  259 

HIGHWAY. 

J.  Dedication  — Presumptions  — Highways  may  be  established,  in  this  State, 
by  the  order  of  the  board  of  commissioners  of  the  county,  by  express 
grant,  and  by  dedication  presumed  from  continued  user  as  a  public 
highway  for  a  considerable  period  of  time  with  the  knowledge  of,  and 
without  objection  by,  the  owner  of  the  land ,  and  it  is  not  necessary,  in 
proof  of  acceptance  by  the  public  of  a  dedication,  that  the  road  should 
nave  been  worked  by  public  authonty,  or  that  the  user,  with  knowl- 
edge and  without  the  objection  of  the  owner,  should  have  been  for 
twenty  years.  Use  for  twenty  years,  as  aforesaid,  is  a  complete  bar  to 
an  action  by  the  owner ,  but  a  dedication  by  the  owner  and  acceptance 
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hj  the  public  are  to  be  presumed  from  such  user  for  a  much  shorter 
period,  dependent  on  the  peculiar  facts  of  each  case. 

Summers  v.  The  SttUe^  20I 

2.  Petition  for  Change  of  Highway* — Arrest  of  Judgment. — Defects  in  a  peti- 

tion for  a  change  in  the  location  of  a  highway  may  be  made  the  ground 
of  a  motion  in  arrest  of  judgment,  in  the  circuit  court,  on  appeal. 

Shute  et  al.  v.  Decker  et  al.^  24I 

3.  Description  in  Petition. — Wliere  a  highway  is  described,  in  a  petition  for 

Its  change,  as  beginning  at  the  state  line,  in  a  certain  section,  the 
description  will  be  too  indefinite,  where  the  section  lies  a  mile  in 
extent  on  the  state  line ;  but  if  the  point  m  the  road  where  the  pro- 
posed change  is  to  commence  is  definitely  pointed  out,  and  the  line  of 
the  change  designated,  it  will  be  sufficient.  lb. 

4.  Uncertainty  — Conceding  that  a  person  petitioning  for  a  change  in  the 

location  of  a  highway,  and  asking  that  it  be  located  on  a  line  between 
himself  and  an  adjoining  owner,  may  offer  to  give  all  of  the  land  for 
the  highway,  or  may  offer  to  give  the  greater  part  thereof,  the  petition 
will  be  too  uncertain,  if  it  offers  to  give  the  land  for  one-halt  of  the 
highway,  or  a  certain  number  of  feet,  or  that  it  may  be  located  wholly 
on  the  land  of  the  petitioner ;  and  the  report  of  viewers  in  such  case 
will  be  too  uncertain,  if  it  fails  to  show  the  amount  of  land  of  the  peti- 
tioner upon  which  the  road  is  located.  lb. 

HUSBAND  AND  WIFE 

See  Insurance,  i,  3 ;  Marrird  Woman. 

Property  Acquired  by  Wife's  Earnings. — Property  acquired  by  the  earnings  of 
a  wife  during  coverture  is  governed  in  this  State  by  the  common  law 
rule,  and  therefore  belongs  to  the  husband.  Yopst  v.  Yopst^  61 

INFORMATION. 

1.  Corporation. — Railroad. — An  information  in  the  nature  of  a  quo  wcuranto^ 

under  section  749  of  the  code,  will  not  lie  against  a  number  of  persons 
incorporated  as  a«railroad  company,  on  the  grounds  that  they  do  not 
intend  to  construct  the  whole  of  their  road  according  to  its  description 
in  the  articles  of  association,  and  that  they  intend  to  make  use  of  their 
organization  for  the  purpose  of  condemning  and  appropriating  private 
property  over  which  to  construct  their  railroad. 

The  State,  ex  rel,  Cofer,  v.  Idngan  et  ai.^  142 

2.  Same. — An  information  under  said  section  against  a  number  of  persons 

who  claim  to  be,  but  are  not  legally,  an  incorporated  company,  must 
state  that  they  have  acted  within  this  State  as  a  corporation.  Jb, 

INJUNCTION. 

See  Contract,  7 ;  County  Commissioners,  3 ;  Railroad,  5 ;  Turnpikk, 
2,  3i  5i  7  to  10. 

I.  Agreement  of  Seller  not  to  Engage  in  Business. — Where  promissory  notes, 
not  payable  in  baTik,  were  given  for  the  purchase-money  pf  the  busi- 
ness and  good- will  of  a  printing  establishment,  and  the  property  pun 
chased  was  mortgaged  to  secure  the  payment  of  the  notes,  and  an 
agreement  was  made  by  the  seller  that  he  would  not  engage  in  the 
same  business  for  a  certain  length  of  time,  or  if  he  did  so,  that  he 
would  pay  the  purchaser  a  certain  sum,  greater  than  the  amount  of  the 
notes,  as  liquidated  damages,  and  allow  the  same  to  be  set  off  against 
the  notes ;  if  the  agreement  was  violated  on  the  part  of  the  seller,  he, 
or  his  assignee  of  the  notes,  might  be  enjoined  from  prosecuting  an 
action  to  obtain  possession  of  the  mortgaged  property  on  the  failure 
of  the  purchaser  to  pay  the  notes.  Spicer  et  al,  v.  Hoop,  365 
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t  MatioH  t0  Dissolve  Ituunction, — On  a  motion  to  dissolve  an  injunction,  each 
partv  may  read  affidavits,  and  it  does  not  follow  that  where  the  defend- 
ant has  answered  under  oath,  denying  the  equity,  he  is  entitled  to  have 
the  injunction  dissolved.  Id. 

3.  Temporary  Injunction. — On  an  application  for  a  temporary  injunction,  it 
is  not  necess>ary  that  a  case  should  be  made  out  that  would  entitle  the 
Dlaintiff  to  relief  at  all  events  at  the  hearing.  It  is  enough  if  the  court 
nnds,  upon  the  pleadings  and  the  evidence,  a  case  which  makes  the 
transaction  a  proper  subject  for  investigation  in  a  court  of  tauity,  or  if, 
from  the  merits,  to  be  gathered  from  the  pleadmgs  and  conflicting  affi- 
davits, there  appears,  on  the  whole,  a  case  proper  for  the  investigation 
of  the  court,  and  a  fair  question  to  be  reserved  till  the  final  hearing.  3. 

INSTRUCTIONS  TO  JURY. 

See  Alibi  ;   Criminal  Law,  18,  20,  23,  28 ;   Practice,  6 ;   Replevin,  4, 
5;  Supreme  Court,  id,  12,  15,  23;  Witness,  i. 

Wntten  Instructions  to  Jury. — When,  at  the  request  of  a  party,  the  instruc- 
tions to  the  jury  have  been  reduced  to  writing,  and  so  given  to  the 
jury,  and,  after  the  retirement  of  the  lury  to  consider  of  their  verdict, 
they  are  again  brought  into  court,  and  the  instructions  are  again  read, 
it  is  error  to  give  any  verbal  explanations  with  them. 

The  a  6*  M.  R.  W,  Co,  v.  Rtmland,  285 

INSURANCE. 

I.  Ldfe  Insunmce, — Descent  of  Policy, — A  wife  holding  a  policy  of  insurance 
on  the  life  of  her  husband  died,  leaving  surviving  her  husband  and  her 
father  and  mother  and  brothers  and  sisters.  Afterwards  the  husband 
died,  leaving  surviving  his  father  and  also  brothers  and  sisters.  Nei- 
ther left  children. 

&ld^  that  the  wife  had  such  an  interest  in,  and  ownership  of,  the  policy, 
and  such  a  right  to  the  proceeds,  as  would,  on  her  death,  descend  to 
her  heirs,  though  her  husband  survived  her. 

Hutson^  AdnCr^  v.  MerriJUldy  AdnCr^  24 

%.  Same. — A  policy  of  life  insurance  is  a  chose  in  action  governed  by  the 
principles  applicable  to  other  agreements  involving  pecuniary  obliga- 
tions, lb, 

3.  Same.— Repeal  0/ StatuU.-'TYit  act  of  1848  (Acts  1848,  p.  31),  providing 
bow  money  received  by  a  wife  on  an  insurance  upon  the  life  of  her  hus- 
band should  be  disposed  of,  was  repealed  by  the  revision  of  1852.     3. 

JOINT  AND  SEVERAL. 
See  Judgment,  2 ;  Pleading,  24,  25. 

JUDGMENT. 

See  Mortgage,  2 ;  Practice,  i  ;  Record,  i  ;  Replevin,  2 ;  Res  Adju- 

dicata;  Superior  Court,  i. 

Review  of.    See  Practice,  4,  9,  10,  18. 

I.  Um  of. — Real  Estate  in  Another  Countv. — A  judgment  rendered  by  the 
circuit  court  is  not  a  lien  on  lands  of  the  judgment  defendant  situated 
in  another  county ;  and  it  does  not  constitute  a  fraud  upon  the  judg- 
ment plaintiff  for  the  judgment  defendant  to  convey  such  lands  to  a 
third  person  after  the  rendition  of  the  judgment. 

Baker  v.  Chandler  et  al.^  85 

a.  Joint  and  Several. — In  an  action  against  two  or  more  persons,  upon  con- 
tract, whether  the  contract  be  joint  and  several  or  joint  only,  the  plain- 
tiff may  have  judgment  against  one  or  more  of  the  defendants,  against 
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whom  he  shall  make  out  a  good  cause  of  action,  although  he  fail  as  to 
the  others.  Stafford  v.  NuU  et  al.^  S3S 

JURISDICTION. 
See  Criminal  Law,  25,  26;  Pleading,  19;  Turnpike,  8. 

t.  Suprtme  Court. — Amount  in  Controversy, — Where  the  amount  sued  for 
before  a  justice  of  the  peace  is  more  than  ten  dollars,  and  the  judg- 
ment on  appeal  to  the  circuit  court  is  for  the  defendant,  and  the  plain- 
tiff appeals  to  the  Supreme  Court,  the  amount  in  controversy  is  the 
amount  of  the  plaintiff's  claim,  and  the  court 'Will  have  jurisdiction. 
The  Morton  Gravel  Road  Co.  v.  Wysong^  4 

3.  Justice  of  the  Peace.— That  jurisdiction  of  a  justice  of  the  peace  in  an 
action  by  a  gravel  road  company  to  recover  tolls,  and  also  for  a  penalty 
prescribed  b^  the  by-laws  of  the  company,  is  governed  by  the  genend 
law  prescribing  the  iurisdiction  of  justices,  and  the  action  must  be 
brought  in  the  township  where  the  defendant  resides,  if  there  is  a  com- 
petent justice  residing  therein.  lb. 

3.  Remission  of  Foffeiture. — ^The  power  to  set  aside  such  forfeiture  is  not 

vested  exclusively  in  the  Governor,  but  is  also  vested  in  the  proper 
court.  The  Staie  v.  SkideUr  etal^d^ 

4.  Same. — Of  Parties, — ^The  prosecuting  attorney  is  the  proper  person  to 

represent  the  State  in  such  proceeding,  and  upon  his  appearance  to 
such  motion  the  court  has  jurisdiction  of  the  State.  Ih. 

JUROR. 

See  Practice,  12. 

ChaUengefor  Cause,— Juror  who  is  a  Citizen  and  Tax-Payer  of  a  City  Sued, — 
In  an  action  against  a  city  to  recover  damages  for  an  injury  to  the  plain- 
tiff, occasioned  by  his  failing  upon  a  sidewalk  unskilfully  constructed 
and  negligently  allowed  to  be  out  of  repair  by  said  city,  it  is,  by  the 
common  law  and  under  our  statutes,  a  good  cause  for  challenge  of  a 
juror  by  the  plaintiff,  that  such  juror  is  a  citizen  and  tax-payer  of  said 
city.  Heam  et  ux.  v.  The  City  of  Greensbutgk^  119 

JURY. 
See  Criminal  Law,  12;  Verdict,  i,  2. 

JURY  TRIAL. 
See  Railroad,  6. 

JUSTICE  OF  THE  PEACE. 
See  Bastardy;  Jurisdiction,  i,  2;  Pleading,  19, 20;  Supreme  Court,  i. 

1.  Appeal  Bond, — ^The  provision  in  section  66  of  the  act  concerning  justices 

of  the  peace,  2  G.  &  H  595,  that  no  appeal  from  a  justice  of  the  peace 
to  the  circuit  court  shall  be  dismissed  tor  the  insufficiency  of  the  appeal 
bond,  if  the  appellant  will  file  a  sufficient  bond  to  the  acceptance  of 
the  court,' is  broad  enough  to  embrace  any  insufficiency  of  Uie  bond, 
including  that  caused  by  its  being  executed  by  the  appellant  alone 
without  any  surety.  Murphy  v.  ^eeli^  %\ 

2.  Mandate, — Summons. — An  affidavit  in  support  of  a  motion  for  a  writ  of 

mandate  to  compel  a  justice  of  the  peace  to  issue  a  summons  in  a  civil 
action  must  allege  that  the  justice  is  not  related  by  blood  or  marriage 
to  either  party.  The  Logansporty  etc.y  Co,  v.  Gromger%  385 

LANDLORD  AND  TENANT. 
See  Executor  and  Administrator,  $. 
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LIQUOR  LAW. 

See  Criminal  Law,  19. 

Aa  rfiSyj. — Parties, — Under  the  twelfth  section  of  the  liquor  law  of  1873, 
providing  that  **  every  husband,  wife,  child,  parent,  guardian,  employer, 
or  other  person  yrho  shall  be  injured  in  person  or  property,  or  means  of 
support,  by  any  intoxicated  person,"  etc.,  *'  shall  have  a  right  of  action 
in  his  or  her  name,  severally  or  jointly,  against  any  person  or  persons 
who  shall,  by  selling,"  etc.,  "intoxicating  liquors,  have  caused  the 
intoxication,  in  whole  or  in  part,  of  such  person,  and  any  person  or 
persons  owning,  renting,  leasing  or  permitting  the  occupation  of  any 
building  or  premises,"  etc.,  **  shall  be  liable  jointly  with  the  person  sell- 
ing," etc.,  "to  any  person  or  persons  injured,"  etc.,  an  action  for  dam- 
ages might  be  maintained,  by  a  person  prevented  from  following  his 
usual  occupation  by  being  struck,  beaten  and  wounded  by  an  intoxi- 
cated person,  against  the  seller  of  the  liquor  by  which  the  intoxication 
was  produced  and  the  owner  of  the  premises  in  which  it  was  sold,  and 
it  was  not  necessary  to  make  said  intoxicated  person  a  party  defendant. 

English  et  al  v.  Beard,  489 

MANDATE. 

See  Justice  of  the  Peace,  2.  ' 

MARRIED  WOMAN. 

1.  Real  Estate  Held  in  Virtue  of  Previous   Marriage, — Partition, — Sec.  18, 

I  G.  &  H.  294,  which  provides  that  a  woman  mav  not,  during  her  sec- 
ond or  subsequent  marriage,  alienate  real  estate  held  by  her  in  virtue 
of  a  previous  marriage,  does  not  apply  to  her  share  of  the  proceeds  of 
real  estate  of  which  she  is  entitled  to  one-third,  when  sold  in  a  pro- 
ceeding for  partition,  but  the  proceeds  of  her  one-third  must  be  paid 
to  her  unconoitionally.  Small  ct  ux.  v.  Roberts  et  al.,  281 

2.  Same, — Rentoi'ol  of  Disability  to  Alienate, — The  statutory  disability  of  a 

married  woman  to  alienate  real  estate  held  by  her  in  virtue  of  a  pre- 
vious marriage  is  removed  by  her  divorce  or  the  death  of  her  husband. 

Piper  V.  May  et  al,,  283 

3.  Charge  on  Separate  Property, — In  an  action  to  charge  the  separate  real 

estate  of  a  married  woman  for  materials  furnished  and  work  done  in 
the  erection  of  a  dwelling-house  thereon,  the  complaint  alleged,  as  to 
tlv  making  of  the  contract,  that  the  wife  had  constituted  her  husband 
her  agent  to  purchase  materials  and  employ  workmen  to  build  said 
house ;  that  the  contract  was  made  with  the  plaintiff  by  the  husband 
as  such  agent ;  and  that  when  the  plaintiff  furnished  said  materials  and 
performed  said  work,  he  did  not  know  that  said  real  estate  was  the 

Property  of  the  wife  and  that  the  husband  was  acting  as  her  agent,  but 
e  furnished  said  materials  and  did  said  work  at  the  request  of  the  hus- 
band, and  charged  the  same  to  him,  and  afterwards  learned  that  she 
was  the  owner  and  that  he  was  acting  as  her  agent. 
Neld,  that  the  complaint  did  not  show  that  the  wife,  either  in  person  or  by 
agent,  so  contracted  with  reference  to  her  separate  estate  as  to  make 
the  same  liable  for  the  alleged  indebtedness. 

Crickmore  et  ux.  v.  Brecketiridge  et  al,,  294 

4.  SameJ^Suitahleness  of  House  Erected, — In  such  an  action,  it  should  be 

shown  that  the  house  built  was  necessary  and  proper  to  the  full  enjoy- 
ment of  the  separate  real  estate  of  the  wife ;  and  it  is  not  sufficient  to 
show  that  it  was  necessary  and  proper  to  the  use  and  enjoyment  of  said 
real  estate  by  the  owner  that  a  house  should  be  built  thereon,  that  the 
plaintiff  furnished  materials  and  performed  labor  in  the  erection  of  a 
house  thereon,  and  that  such  materials  and  labor  were  necessary  and 
proper  for  the  erection  of  such  a  house  as  was  built.  16, 
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MECHANIC'S  LIEN. 

1.  Filing  of  Notice, — Recording, — A  mechanic's  lien,  under  the  statate,  is 

created  by  fihng  with  the  recorder  of  the  county*  notice  of  intention  to 
hold  a  hen,  and  not  by  the  recording  of  the  notice.  Faikner  v.  Cdiskeary, 
39  Ind.  20I,  so  far  as  it  holds  that  there  can  be  no  lien  unless  the 
notice  of  intention  is  recorded,  overruled. 

Wilson  et  ai.  v.  Hopkins  et  al.^  23 1 

2.  Recorder — Separate  Book. — By  sec.  650  of  the  code,  as  amended  (3  Ind. 

Stat.  336),  the  recorder  is  required  to  keep  a  separate  book,  in  which  he 
should  record  all  notices  of  intention  to  nold  mechanics'  hens.  Ji. 

3.  Subcontractor — A  subcontractor,  who  has  furnished  materials  or  per- 

formed labor  m  the  erection  of  a  new  building,  may,  by  filing  proper 
notice  within  the  time  required  by  law,  secure  a  hen  on  the  building 
and  the  land  on  which  it  is  erected,  though  before  the  filing  of  such 
notice  the  owner  may  have  paid  the  contractor  all  that  was  due  him 
under  the  contract.  The  Ctty  of  CrcaufordsvdU  v.  Johnson  et  tf/.,  397 

4.  Notue. — Description  of  Premises  — A  notice  of   intention  to   hold    a 

mechanic's  lien  addressed  to  the  mayor  and  city  council  of  a  city 
named,  within  the  county,  and  to  all  others  whom  it  might  concern, 
recited  that  the  signer  of  the  notice  had  "  furnished  materials  and  labor 
in  the  erection  of  the  city  building  now  erected  on  part  of  lot  No  1 10 
on  the  original  plat  of  said  city,"  to  a  certain  amount,  and  then  gave 
notice  that  he  would  hold  his  hen  '<  on  the  aforesaid  part  of  lot  No.  1 10- 
and  the  improvements  and  building  thereon,"  etc. 
Held^  that  the  land  was  sufficiently  described.  lb. 

MINOR. 

See  Vendor  and  Purchaser,  3,  4. 

Contract. — Recovery  of  Property  Sold  or  Exchanged. — An  infant  may  recover 
possession  of  personal  property  sold  or  exchanged  by  him,  without 
returning  the  money  or  property  received  therefor ,  therefore,  it  was  no 
defence  to  an  action  by  an  infant  to  recover  possession  of  a  horse,  that 
another  horse  received  by  him  in  exchange  therefor  had  been  so  mis- 
used by  him  that,  though  sound  and  of  equal  value  with  the  horse  given 
by  him  in  exchange  at  the  time  of  the  transaction,  it  became  unsound 
and  of  no  value,  and  that  afterwards  the  plaintiff  offered  to  rescind,  then 
making  known  his  infancy  to  the  defendant,  who  had  no  knowledge 
thereof  at  the  time  of  the  exchange  White  v.  Branchy  210 

MISJOINDER 
See  Supreme  Court,  16. 

MORTGAGE 

See  Principal  and  Surety,  2,  3 ,  Real  Estate,  Action  to  Rscovkr,  i  ; 
Res  Adjudicata,  2 

I.  Debt  Payable  in  Instalments — Replevin  Bail. — Where  a  judgment  is  ren- 
dered, and  a  mortgage  is  foreclosed,  given  to  secure  the  payment  of 
several  notes,  of  which  some  are  due  and  others  are  not  due,  and  the 
judgment  is  that  the  plaintiff  recover  the  amount  due,  and  also  the  sev- 
eral instalments  as  they  become  due,  and  in  default  of  payment  of  any 
instdment  due,  or  to  become  due,  that  the  mortgaged  real  estate  be 
sold,  and  where  it  is  also  found  that  the  property  cannot  be  sold  in  par- 
cels, a  person  who  becomes  replevin  bail  for  the  payment  of  the  judg- 
ment "  on  or  before  the  time  allowed  bylaw  for  the  stay  of  execution,*' 
will  only  be  bound  for  the  amount  of  the  debt  due  at  the  time  he  signs 
as  bail.     (Pettit,  J  ,  dissented.)  Skelton  et  al.  v.  Wandet  al.,  46 
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X,  Same.^Tm^^mmi.'-Whtn  a  mortgage  is  foreclosed,  which  secures  a  debt 
payable  in  instalments,  of  which  some  are  doe  and  others  are  not  due, 
the  court  can  only  direct,  as  to  instalments  not  due,  at  what  time  and 
upon  what  default  any  subsequent  executions  shall  issue  to  make  the 
amoun ts  of  instalments  not  due.  A  personal  j udgment  cannot  be  legally 
rendered  for  a  debt  which  is  not  due.  /^. 

3.  ChaiUl  Mortgage. -^Des€rittwn  of  Property  —A  chattel  mortgage  described 
the  property  mortgaged  as  '*  all  the  stock,  tools,  fixtures  and  materials 
now  on  hand  in  the  shop  formerly  occupied  by"  A.,  •*  on  Central  Ave- 
nue, m  the  city  of  Madison,  Ind.,  and  being  the  same  property  this  day 
sold  to  us  by  said'*  A.,  "as  in  the  invoice  to  us  mentioned." 

Hdi^  that  the  descnption  was  sufficient  to  protect  the  rights  of  the  mort- 
gagee against  the  vendee  of  the  mortgagors.    EiberU  et  al.  v.  Mayer^  235 

MURDER. 
See  Criminal  Law,  23,  24,  28. 

NEGLIGENCE. 
See  Railroad,  i. 

1.  Railroad. — h^ury  by  Fire  from  Locomotive.— K  complaint    lufficientlv 

charges  an  injury  to  have  been  caused  by  the  negligence  of  a  rail- 
road company,  which  alleges  that  the  plaintiff  placed  cord-wood  on 
the  right  of  way  and  line  of  th*e  railroad  under  a  contract  of  the  com- 
pany to  purchase  it;  that  the  agents  of  the  company  unreasonably 
delayed  measuring  and  accepting  the  wood ;  that  the  company  neg- 
ligently permitted  an  accumulation  of  grass,  weeds  and  other  combus- 
tible material  alone  the  railroad  track  and  right  of  way ;  that  coals  of 
fire  were  negligently  dropped,  and  sparks  emitted,  from  the  locomotive 
of  the  company,  which  set  fire  to  said  accumulation  of  grass,  etc.,  and 
the  fire  was  thereby  communicated  to  the  wood,  and  destroyed  it. 

The  P.^  C,  &*  St.  L.  R.  R.  Co.  v.  Nebon,  150 

2.  PUading — A  general  allegation  of  negligence  is  sufficient,  and  under 

It  the  facts  showing  negligence  may  be  proved.  Jb. 

3.  Care  and  Skill  in  the  Construction  and  Use  of  Engines  — It  is  not  a  sufficient 

defence  to  an  action  for  injury  caused  by  fire  communicated  from  a 
passing  locomotive,  by  means  of  combustible  material  accumulated 
along  a  railroad  track  and  in  the  right  of  way  of  the  railroad  com- 
pany, to  property  of  another  rightfully  near  said  track  and  on  said  right 
of  way,  that  the  company  used  on  its  locomotives  such  machinery  as 
was  in  common  and  general  use,  and  approved  by  experience,  to  pre- 
vent fire  from  being  communicated  from  them ;  for,  though  the  law 
do^  not  require  absolute  scientific  perfection  in  the  construction  of 
engines,  it  does  require  the  exercise  of  a  hieh  degree  of  care  and  skill 
to  ascertain*,  as  near  as  may  be,  the  best  plan  for  their  construction ; 
and  it  also  requires  not  only  that  skilled  and  experienced  workmen 
shall  be  employed  in  their  construction,  but  that  due  skill  be  exercised 
in  the  particular  instance  where  injury  has  resulted  from  the  use  of  a 
particular  engine  3, 

4  Contributory  Negligence. — CotUmct. — If  a  person  places  cord-wood  upon 
the  right  of  wav  and  near  the  track  of  a  railroad,  under  an  agreement, 
express  or  implied  with  the  company,  so  to  do,  he  does  not  thereby 
contnbute  to  an  injury  caused  by  the  destruction  of  the  wood  by  fire 
communicated  from  a  passing  locomotive.  lb, 

5,  Negligence  Inferred  from  Permitting  Combustible  Matter  Along  Track, — 
Negligence  of  a  railroad  company  may  be  inferred  where,  cord- wood 
of  another  being  within  its  right  of  wav,  it  permits  such  an  accumu- 
lation of  dry  grass,  weeds  and  other  combustible  matter  within  its  right 
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of  way,  exposed  to  ignition  from  its  engines,  communicable  to  sucIk 
wood,  as  would  not  b«  permitted  by  a  prudent  and  cautious  man  upon 
his  own  premises  exposed  to  the  same  hazard.  IK 

6.  PUading, — Injury  to  Person, — The  complaint  in  an  action  for  damages 
for  injury  to  the  person  is  sufficiently  certain  and  particular  in  its  alle- 
gations of  the  act  of  negligence,  when  from  the  averments  it  may  be 
.understood  that  the  plaintiff  was  passing  on  the  foot-crossing  of  a 
public  street  in  a  city,  and  the  defendant,  without  any  negligence  on 
the  part  ofplaintiff,  carelessly  and  negligently  drove  his  wagon  against 
the  plain tiflf,  and  thereby  injured  him.  KessUr  v.  Lieds^  ^yt 

NEW  TRIAL. 
See  Bill  of  Exceptions,  4;  Practice,  ii,  12,  13;  Supreme  Court,  23. 

1.  Motion, — Finding  against  a  plaintiff  in  bar,  after  having  found,  against 

him  on  a  plea  to  the  jurisdiction,  is  not  a  reason  for  a  new  trial. 

The  Morion  Gravel  Road  Co,  v.  Wysong^  4 

2.  Same, — Assigning  as  a  cause  in  a  motion  for  a  new  trial  *<  the  receiving 

of  improper  evidence  offered  by  the  defendant,  over  the  objection 
thereto  by  the  plaintiff,"  or  **  the  rejection  of  proper  evidence  offered 
by  the  plaintiff  on  the  trial,"  is  too  general  to  present  any  question  for 
review.  The  State,  ex  ret.  Nave,  v.  Wilson  et  ai.,  96 

3.  Compkuntfor  New  Trial, — A  complaint  for  a  new  trial  must  be  filed  not 

more  than  one  year  after  the  final  judgment  was  rendered. 

4.  Same, — Such  complaint  must  set  forth  the  evidence  given  on  the  former 

trial.  Roush  v.  Layton  et  al,^  106 

5.  Newly- Discovered  Evidence. — On  appeal,  where  the  evidence  is  not  in  the 

record,  the  presumption  is  that  it  was  sufficient  to  support  the  finding; 
and,  in  such  case,  it  cannot  be  determined  whether  evidence  alleged  to 
be  newly-discovered  would  produce  a  different  result,  so  as  to  authorize 
a  new  trial.  KessUr  s,  Leeds,  212 

6.  Application  after  Term, — Parties, — In  an  application  for  a  new  trial,  made 

after  the  term  at  which  the  verdict  was  rendered,  all  persons  should  be 
parties  that  were  parties  to  the  original  action. 

Carver  v.  Compton  et  al,,  451 

7.  Same, —  Complaint, — Newly- Discaruered Evidence, — A  complaint  for  anew 

trial,  filed  after  the  term  at  which  the  verdict  was  rendered,  on  account 
of  newly-discovered  evidence,  which  does  not  state  what  were  the  issues 
on  the  original  trial,  or  set  forth  the  evidence  given  on  such  former 
trial,  or  show  that  the  new  evidence  was  not  known  at  the  former  trial, 
or  might  not  then,  with  proper  diligence,  have  been  known,  is  bad  on 
demurrer.  lb, 

8.  Motion  for  New  Trial, — Bill  of  Exceptions, ^"^^o  question  can   be  pre- 

sented to  a  court  by  a  reference  in  a  motion  for  a  new  trial  to  a  bill  of 
exceptions  not  yet  filed.  Moore  v.  Hyde,  475 

9.  Newly- Discovered  Evidence, — Diligence, — A  new  trial  will  not  be  granted 

on  account  of  newly-discovered  evidence,  when  it  is  not  shown  that  rea> 
sonable  diligence  was  used  to  obtain  such  evidence  for  the  trial  already 
had.  The  Ft,  Wayne,  eU,,  Co,  v.  Fhalor,  485 

10.  New  Trial  as  of  Right, —  Waiver, — In  an  action  to  quiet  title  to  real 
estate,  where  a  new  trial  was  granted  within  a  year,  as  a  matter  of 
right,  but  without  any  written  motion  for  the  same,  and  thereafter  the 
adverse  party  entered  a  full  appearance  to  the  action,  without  object- 
ing to  the  order  granting  the  new  trial,  and  continued  such  appearance 
thereafter  for  four  years,  he  waived  all  right  to  object. 

Marsh  v.  Elliott,  547 
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OFFICE  AND  OFFICER. 
See  School  Trustees. 

PARENT  AND  CHILD. 

Custody, — Habeas  Corfus. — Where  a  mother,  immediately  before  her  death, 
gave  her  infant  child  to  her  father,  the  grandfather  of  the  child,  to 
be  reared  by  him  in  his  family,  the  husband  of  said  mother,  the  father 
of  the  child,  consenting,  and  some  months  afterwards  a  writ  of  haSeas 
corpus  was  issued  on  petition  of  the  father  of  the  child,  and  the  ques* 
tion  under  the  issue  formed  upon  the  grandfather's  return  to  said  writ 
was  whether  the  father  was  a  suitable  person  to  have  the  custody  of  his 
child,  and  the  court  found  in  favor  of  the  father,  and  ordered  that  the 
child  be  delivered  to  him,  the  Supreme  Court  refused  to  reverse  the 
judgment  upon  the  evidence,  which  was  conflicting.     Child  v.  Dodd^  484. 

PARTIES. 

See  Liquor  Law  ;  New  Trial,  6 ;  Res  Adjudicata,  4 ;  Supreme 
Court,  22. 

PARTITION  OF  LANDS. 
See  Married  Woman,  i. 

PARTNERSHIP. 
See  Replevin,  i  ;  Statute  of  Frauds,  5. 

1.  Partmrskip  Debts  and  Assets. — If  two  partners  buy  real  estate,  and,  while 

indebted  for  a  part  of  the  purchase-money,  they  sell  it  and -receive 
promissory  notes  in  payment  therefor,  which  are  in  possession  of  one 
of  the  partners ;  as  between  themselves  and  against  all  persons  with 
notice,  they  have  a  ^ght  to  have  the  proceeds  of  the  notes  applied  in 
discharge  of  the  vendor's  lien  for  the  debt  due  from  them  as  partners 
until  it  is  paid ;  and  the  interest  of  one  of  the  partners  in  the  notes,  as 
between  him  and  the  other  and  against  all  persons  with  notice,  is  what> 
ever  share  of  the  proceeds  remains  to  him  after  the  final  settlement 
of  the  partnership  debts.     The  Meridian  Nafl  Banh  et  ah  v.  Brandt^  56 

2.  Firm  not  Bound  by  Acts  of  one  Partner,  not  Within  Scope  of  Partnership, — 

Two  persons  were  partners  in  the  milling  business,  one  owning  the  mill, 
and  the  other  furnishing  the  money  for  carrying  on  the  business,  but 
having  no  interest  in  ihe  mill.  The  former,  without  the  knowledge, 
consent  or  ratification  of  the  latter,  gave  the  firm  note  to  a  third  person 
for  a  lightning  rod  put  up  on  the  mill.  These  facts  being  proved  on 
the  triad  of  an  action  on  said  note  against  the  makers,  wherein  said 
partner  who  furnished  the  money  answered  under  oath  denying  the 
execution  of  the  note,  there  could  be  no  recovery  thereon  against  him, 
the  transaction  not  being  one  within  the  scope  of  the  ordinary  affairs 
of  the  partnership.     (Worden  and  BUSKIRK,  JJ.,  dissented.) 

Graves  et  al,  v.  Kellenberger^  66 

3.  Contract, — Construction, — A.  and  B.,  partners  in  trade,  made  a  written 

agreement,  whereby  the  former,  in  consideration  of  a  certain  sum  of 
money  to  be  paid  him,  and  of  a  certain  amount  of  goods  to  be  with- 
drawn by  him  from  the  stock  of  the  firm,  and  of  the  assumption  by  the 
latter  of  all  contracts  and  debts  of  the  firm,  sold  and  transferred  to  B. 
all  the  interest  of  A.  in  the  assets  of  the  firm,  including  money  on 
hand,  notes,  accounts,  stock,  machinery  and  material,  the  instrument 
reciting  that  the  object  and  purport  of  the  contract  was  the  with- 
drawal of  A.  from  the  firm  and  the  release  of  A.  by  B.  '*  from  any  and 
all  liabilities  on  account  thereof,*'  and  that  if  B.  should  fully  and  com- 
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pletely  release  A.,  in  accordance  with  the  provisions  of  the  contract, 
the  sale  should  be  valid  and  binding  in  law,  else  void  and  of  no  effect. 

Held^  in  an  action  by  A.  against  <6.,  on  said  contract,  to  recover  said  sum 
of  money  as  stipulated  therein,  that  A.  was  released  by  said  -contract 
from  all  liability  on.  account  of  any  claim  against  him  or  debt  due  from 
him  in  favor  of  said  firm,  as  well  as  released  from  and  secured  against 
any  liability  of  the  firm  to  any  other  person.       HeadUy  v.  S/uUon^  388 

4.  Dissolution, — Bonus, — Where  no  definite  time  for  the  continuance  of  a 
partnership  has  been  agreed  upon,  it  may  be  dissolved  at  any  time,  at 
the  option  of  any  member  of  the  firm.  The  fact  that,  upon  entering 
into  the  partnership,  one  of  the  partners  paid  a  bonus  for  a  good-will 
established  by  the  other  partner,  will  not  prevent  the  latter  from  dis- 
solving the  partnership  at  any  time,  or  render  him  liable  to  the  former 
for  damages  for  such  dissolution.  Cariton^y,  CitmmtHs,  478 

PATENT. 
See  Swamp  Land. 

PAYMENT. 
See  Counterfeit  Currency. 

I,  Voluntary  Payment, — Illegal  Demand. — License  to  Sell  Liquors  in  Tamm. — 
A  complaint  against  a  town  to  recover  money  paid  by  the  plaintiff  to 
the  defendant  for  a  license  to  sell  intoxicating  liquors,  in  compliance 
with  an  invalid  ordinance  of  the  town  adopted  in  pursuance  of  an 
invalid  act  of  the  legislature,  must  show  that  the  money  waa  not  vol- 
untarily paid.  Town  of  SuUwan  v.  McCammony  264. 

a.  Evidence, — Payment  of  a  promissory  note  may  be  inferred  by  a  jury 
from  circumstances  coupled  with  a  lapse  of  time  shorter  than  twenty 
years ;  and  evidence  of  conduct  of  the  creditor  inconsistent  with  the 
supposition  that  the  debt  had  not  been  paid  should  not  be  excluded, 
though  connected  with  a  different  matter.     Gamier  v.  Renneretal.,  372 

3.  Payment  by  Transfer  of  Note  Without  Indorsement^  Promise  or  Fraud. — 
Complaint  by  A.  against  6.,  showing  an  indebtedness  of  C.  to  A.  and 
an  indebtedness  of  B.  to  C,  and  alleging  that  C.  gave  to  A.,  in  part 
payment,  a  written  order  on  B.  for  a  certain  amount,  and  that  B. 
accepted  said  order  and  kept  it,  and  gave  to  A.,**in  payment  thereof," 
a  note  for  said  amount,  filed  with  the  complaint,  made  by  D.,  and  cred- 
ited himself  with  said  amouht  on  his  account  with  C;  that  D.  was  insol- 
vent, and  refused  tc  pay  the  note  or  any  part  thereof;  that  the  note  was 
not  indorsed  by  B.,  and  was  valueless;  and  that  Ai  had  tendered  the 
note  back  to  B.  and  demanded  payment  of  B.,  who  refused  to  pay. 

Ileldf  that  the  complaint  was  bad  on  demurrer.  Miller  v.  NeikoMs^  401 

PLEADING. 

See  Arbitration  and  Award,  i  ;  Damages,  2 ;  Draining  Association, 
I,  2;  Evidence,  5;  Negligence,  i,  2;  Practice,  3;  Promissory 
Note,  6 ;  Railroad,  3 ;  Real  Estate,  Action  to  Recover,  2 ; 
Replevin,  i;  Res  Adjudicata,  i,  2,  3;  Seduction;  Vendor  and 
Purchaser,  8. 

I,  Fraud, — Suit  on  a  promissory  note.  Answer,  that  the  note  was  given 
as  part  consideration  for  the  purchase  by  defendant  from  plaintiff  of  a 
saw  and  planing  mill ;  that  at  the  time  of  said  sale  the  plaintiff  falsely 
and  fraudulently  represented  to  the  defendant  that  **said  machinery*' 
was  in  complete  order  in  every  particular,  and  in  good  fix  and  con- 
dition ;-  but,  on  the  contrary,  the  same  was  in  bad  order  and  condi> 
tion,  and  in  bad  repair,  and  worn  out  and  worthless. 

Held,  that  the  answer  was  bad.  Jones  v.  Fmt^  69 
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3.  Answer  as  to  Part, — An  answer  directed  to  the  whole  complaint,  but 
which  answers  only  a  part  of  the  cause  of  action,  is  bad.  lb, 

3.  Agreematt  to  Pay  Note  by  Instalmenis, — Suit  on  a  promissory  note.     An- 

swer, that  after  the  maturity  of  the  note  and  belore  commencement  of 
suit,  the  plaintiff,  for  value  received,  agreed  with  the  defendant  that  if 
the  latter  would  pay  to  the  former  on  said  note  a  certain  sum  at  the 
beginning  of  each  month,  he  would  extend  the  time  of  payment  accord- 
ingly ;  and  the  defendant  had  been  ready  always  since  then  and  willing 
to  pay  off  said  note  by  such  instalments;  but  the  **dft/'  had  failed 
and  refused  to  accept  the  same,  or  to  receive  any  pay  less  than  the  full 
amount  of  said  note. 
Held^  that  the  answer  was  bad.  lb, 

4.  Demurrer. — ^A  demurrer  to  a  complaint  for  want  of  sufficient  facts  admits, 

for  the  purpose  of  the  consideration  of  the  demurrer,  that  the  facts  are 
as  alleged  in  the  complaint.  Swafford  et  al,  v.  KiUhf  78 

5.  Fraudulent  Representations. — When  it  is  intended   to  found  a  pleading 

upon  fraud  perpetrated  by  means  of  false  representations  made  by  a 
vendor  to  his  vendee  concerning  the  thing  sold,  the  pleading  must 
allege  that  the  representations  were  fraudulently  made 

LangsdaU  et  al.  v.  Girton^  Es^r,  99 

6.  Vendor  and  Purchaser. — Deficiency  in  Land  Sold, — In  an  action  on  a  prom- 

issory note,  an  answer  alleging  that  it  was  given  m  part  payment  for  a 
certain  number  of  acres  of  land,  and  that,  instead  of  there  being  that 
number,  there  were  lacking  a  certain  number  of  acres,  of  a  certain  value, 
greater  than  the  amount  of  the  note,  and  that,  therefore,  the  consider- 
ation of  the  note  had  failed,  was  held  bad  on  demurrer.  3, 

7.  Judgment  Obtained  by  Fraud. — A  complaint  to  impeach  and  set  aside  a 

judgment  for  fraud,  alleging  that  the  judgment  was  obtained  mainly  on 
the  testimony  of  a  certain  witness,  that  the  plaintiff  had  since  learned 
that  said  witness  was  induced,  by  threats  of  bodily  harm  and  fear,  to 
swear  to  certain  facts,  that  said  witness  now  confesses  that  he  was  so 
induced  to  give  such  testimony,  and  confesses  that  it  was  false,  without 
alleging  that  such  testimony  was  untrue,  is  bad  on  demurrer. 

Roush  v.  Layton  et  al,,  106 
S.    Answer  — :A  paragraph  of  an  answer,  pleaded  in  bar  of  the  action  gener- 
ally, is  bad  on  demurrer,  if  it  does  not  answer  all  of  the  paragraphs  of 
the  complaint.  McMcthanetal.  v.  Spinnings  187 

9.  Wrongful  Entry  on  Land  — PlaintiJTs  Possession  — A  complaint  to  recover 

of  the  defendant  for  wrongfully  entering  upon  the  plaintiff's  land,  cul- 
tivating it  and  raising  crops  without  right,  and  committing  waste, 
after  the  plaintiff  had  acquired  title  under  a  will,  need  not  allege  that 
the  plaintiff  had  taken  possession,  or  had  offered  to  do  so. 

Humphrey  et  al,  v.  Merrill  et  ux.,  197 

10.  Set' Off. — A  set-off  cannot  be  pleaded  in  answer  to  a  claim  arising  out 
of  tort.  lb, 

1 1.  Complaint  to  Recover  Rent. — A  complaint  alleged  that  the  defendant  was 
indebted  to  the  plaintiff,  in  a  certain  sum  mentioned,  for  rent  of  certain 
premises  described,  and  that  it  was  due  and  unpaid,  and  prayed  judg- 
ment for  said  sum  and  possession  of  the  premises,  and  costs,  and  idl 
proper  relief. 

Held,  that  this  showed  a  good  cause  of  action  for  the  recovery  of  rent,  and 
that  there  was  no  misjoinder  of  causes  of  action. 

SpcJtr  et  al.  v.  Nieklaus^  221 

12.  Misjoinder,— ^Supreme  Court, — ^Thc  Supreme  .Court  will  not  reverse  a 
judgment  for  misjoinder  of  causes  of  action.  3, 

13.  Joinder  of  Causes. — A  paragraph  of  complaint  for  the  recovery  of  the 

Vol.  LI.— 40 
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possession  of  real  property  and  damages  for  its  detention  may  be 
joined  with  a  paragraph  for  the  recovery  of  rent  due  to  the  plaintiff 
from  the  defendant  for  use  and  occupation  of  such  real  estate  by  the 
defendant  as  the  tenant  of  the  plaintiff.  lb, 

14.  Abateifteni. — An  answer  in  abatement,  alleging  that  another  person  is- 
liable  jointly  with  the  defendant  for  the  debt  sued  for,  which  fails  to 
allege  that  such  other  person  is  living,  is  bad,  and  there  is  no  error  in 
refusing  to  permit  the  filing  of  such  answer.         Levi  v.  Haventick,  236 

15.  SubstUuted  Cofnplaint, — Where  the  record  shows  that  a  substituted  com- 
plaint was  filed,  and  that  no  objection  was  made,  Che  Supreme  Court 
will  presume  that  it  was  properly  filed.  Burnett  et  al.  v.  Abbott,  254. 

16.  Contract. — A.  subscribed  a  certain  sum  to  a  corporation,  payable  in 
land,  and  the  corporation  assigned  the  subscription  to  B.,  and  gave 
him  a  written  order  in  his  favor  on  A.,  for  the  amount  thereof,  which  A* 
accepted  and  verbally  agreed  to  pay ;  and  upon  demand  of  B.  for  com- 
pliance, A.  made  and  tendered  to  B.  a  deed  of  conveyance  of  certain 
land,  which  B.  refused  to  accept,  on  the  ground  that  it  was  not  of  the 
value  of  the  amount  subscribed.  Suit  by  B.  against  A.,  the  corpora- 
tion being  made  a  defendant  to  answer  as  to  its  interest,  the  complaint 
alleging  these  facts  and  setting  out  a  copy  of  said  order,  but  the  sub- 
scription not  being  made  a  part  of  said  complaint. 

Held,  that  the  complaint  was  not  good  as  a  complaint  on  the  subscription, 
but  was  good  as  a  complaint  on  the  order  and  the  acceptance  thereof. 

Stockton  V.  Creager  et  at.,  26Z 

17.  Answer, — An  answer  in  such  case,  relying  upon  the  tender  of  a  convey- 
ance of  land  by  the'defendant  to  the  plaintiff,  was  bad  on  demurrer  for 
not  alleging  that  the  land  was  of  the  value  of  the  amount  subscribed.  /^. 

18.  Proof  of  Acceptance  of  Order, — On  the  trial  in  such  case,  there  being  an 
answer  of  general  denial,  it  was  necessary  for  the  plaintiff  to  prove  the 
acceptance  by  the  defendant  of  said  order.  lb, 

19.  Jurisdiction,— Justice  of  the  Peace, — A  judgment  rendered  by  a  justice  of 

the  peace  of  one  township  against  a  sole  defendant,  who  is  a  resident  of 
another  township,  where  there  is  a  justice,  there  being  no  legal  reason 
that  the  action  could  not  be  brought  in  such  other  township,  is  void ; 
and  to  an  action  on  such  judgment  against  said  defendant  in  the  town- 
ship of  his  residence,  the  recovery  of  said  judgment  and  the  residence 
of  defendant,  as  aforesaid,  are  facts  to  be  pleaded  in  bar,  and  not  in 
abatement.  Hampton  v.  Warren^  28S 

20.  Amendment, — Appeal  from.  Justice  of  the  Peace, — Under  section  67,  2  G. 
&  H.  596,  the  circuit  court,  on  appeal  from  a  justice  of  the  peace,  may, 

.  on  proper  terms,  allow  an  amendment  of  the  cause  of  action  by  adding 
a  new  paragraph  to  the  complainh  lb, 

21.  Exhibit. — Where  a  complaint  is  founded  solely  on  a  written  instru- 
ment, if  such  instrument,  or  a  copy  thereof,  be  not  filed  with  the  com- 
plaint and  made  a  part  thereof,  the  complaint  will  be  bad  on  demurrer. 

Montgomery  et  al.  v.  Gonrll  et  al.,  309 

22.  Demurrer, — Where,  to  a  complaint  on  a  note  and  to  foreclose  a  mort- 
gage, there  was  an  answer  which  contained  no  defence  as  to  the  note^ 
and  the  finding  was  solely  on  the  note ; 

Held,  that  there  was  no  error  in  sustaining  a  demurrer  to  the  answer. 

Gordon  v.  Culbertson,  334 

23.  Exhibit. — Demand, — In  an  action  on  a  promissory  note  given  for  a  pol- 
icy of  insurance,  it  is  not  necessary  (o  file  with  the  complaint  or  make 
a  part  thereof  the  policy  or  a  copy  thereof,  or  to  allege  a  demand  of 
payment.  Mitchell  y.  The  Am.  Ins,  Co,,  396 

24.  Abatement. — To  an  action  against  two  or  more  persons,  an  answer  show- 
ing that  the  defendants  are  not  jointly  liable  is  not  a  plea  in  abate- 
ment. '  ::tii(ford  v.  Nutt  et  al.,  535 
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S5.  Ciiurai  Dmiai.'^K  general  denial  puts  the  plaintiff  upon  proof  of  the 
joint  liability  of  all  the  defendants,  if  he  would  obtain  a  joint  judg- 
ment. But  if  he  do  not  prove  the  joint  liability,  it  does  not  follow 
that  he  wholly  fails  in  his  action.  lb, 

POOR. 
See  County  Commissioners,  4. 

PRACTICE. 

See  Bill  of  Exceptions;  Criminal  Law,  ii,  12,  13;  Instructions  to 
Jury;  New. Trial;  Replevin,  2;  Summons;  Supreme  Court; 
Venue. 

1.  Judgment. — Abatemeni, — Where  there  are  issues  in  abatement  and  also 

in  bar  in  the  same  action,  and  both  are  found  for  the  defendant, 
judgment  should  be  rendered  exclusively  on  the  issues  in  abatement, 
and  not  on  those  in  bar.  Thi  Morton  Gravel  Road  Co,  v.  iVysong^  4 

2.  Lost  Papers, — Appeal  from  Justtee  of  the  Peace, — On  an  appeal  by  the 

defendant  to  the  circuit  court  from  the  judgment  of  a  justice  of  the 
peace,  if  the  papers  have  been  lost  from  the  files,  and  leave  has  been 
granted  each  party  to  substitute  the  papers,  and  time  has  been  given 
for  such  purpose,  if  the  papers  are  not  substituted,  a  motion  of  the 
defendant  to  dismiss  the  action  should  be  overruled,  and,  on  motion  of 
the  plaintiff,  the  appeal  should  be  dismissed.         Hunter  v.  Thomas^  44 

3.  Pleading, — Motion  to  Set  Aside  Fotfeiture, — In  a  proceeding  to  set  aside 

the  forfeiture  of  a  recognizance  for  the  appearance  of  a  defendant  to 
answer  to  an  indictment,  a  complaint  is  not  necessary ;  a  written  motion 
is  sufficient.  The  StaU  v.  Shideler  et  al,y  64 

4.  Review  of  Judgment, — Newly-discovered  evidence  is  not  a  ground  for  a 

review  of  a  judgment.  Roush  v.  Layion  et  al.^  106 

$.   Striking  Out  Pleading, — ^There  is  no  available  error  in  striking  out  a  good 

paragraph  of  answer,  if  all  the  material  facts  stated  in  it  are  admissible 

in  evidence  under  a  remaining  paragraph.  iVhite  v.  Whitney^  124 

6.  Exception, — Instructions  to  Jury, — The  failure  of  a  party  to  except  to  an 

instruction  given  by  the  court  to  the  jury  is  a  waiver  by  him  of  any 
objection  to  such  instruction.  Parker  v.  Clayton  et  al.^  126 

7.  Acceptance  of  Tender, — Where  a  defendant  has  made  a  tender  of  money  to 

the  plaintiff,  on  condition  that  he  will  accept  it  in  full  payment  and 
satisfaction,  and  has  brought  tKe  money  into  court,  and  it  has  been 
accepted  and  received  by  the  plaintiff,  it  is  error  to  summarily  dismiss 
the  action  on  the  defendant's  motion,  supported  by  affidavit  stating 
these  facts,  whatever  other  use  may  be  made  of  them  by  him. 

Humphrey  et  al.  v.  Merritt  et  ux,^  197 

8.  Arrest  of  Judgment. — Demurrer, — A  motion  in  arrest  of  judgment  does  not 

reach  all  the  defects  in  a  complaint  that  might  have  been  reached  by 
demurrer ;  and  if  the  complaint  contain  one  good  paragraph,  a  motion 
by  the  defendant  in  arrest  of  judgment  on  the  whole  complaint  and  on 
each  paragraph  thereof  will  be  overruled.    Spahret  al,  v.  Nicklaus^  221 

9.  Proceeding  to  Review  Judgment, — Where  a  person  endorsed  a  note  and 

executed  a  mortgage  to  secure  it  after  the  making  of  the  note,  and  the 
mortgage  was  afterwards  foreclosed,  a  complaint  to  review  the  judg- 
ment of  foreclosure  for  alleged  newly-discovered  matter,  such  matter 
being  that  no  consideration  for  the  indorsement  and  mortgage  moved 
to  the  maker  or  to  the  indorser  and  mortgagor,  was  bad,  because  said 
indorser  and  mortgagor  must  be  regarded  as  having  at  all  times  known 
that  no  consideration  moved  to  him,  and  the  papers  not  showing  any 
consideration  for  the  indorsement  and  mortgage  as  between  the  payee 
and  maker,  other  than  the  original  consideration  for  the  note,  the 
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indorser  and  mortgagor  was  thereby  put  upon  inquiry,  and  required  to 
make  such  defence,  if  it  existed,  in  the  original  action. 

Dctvidson  v.  King  el  a/.,  224 
la  Exception. —  Waiver, — Where  a  judgment  has  been  taken  against  a 
defendant,  not  by  default  upon  his  failure  to  appear,  but  where  he  has 
appeared  and  answered,  he  cannot,  in  a  proceeding  by  him  to  review 
the  judgment,  present,  as  ground  for  review,  error  of  law,  to  which  no 
exception  was  taken  by  him,  except  where  the  error  is  one  not  waived 
by  failure  to  except.  R, 

11.  Power  of  Court  to  Compel  Making  of  Affidavit. — Upon  proper  application 
by  a  party,  the  court  will  compel  a  refractory  person  to  make  his  affi- 
davit as  to  facts  within  his  knowledge,  in  support  of  a  motion  for  a  new 
trial  assigning  such  facts  as  cause.  The  court  has  the  same  p>ower  to 
compel  such  a  person's  attendance  and  to  require  him  to  make  his  affi- 
davit, as  it  has  to  compel  the  attendance  of  a  witness  and  to  require 
him  to  testify  orally.  Huston  v.  Vail  et  al.^  299 

12.  Misconduct  of  Prevailing  Party. —  Tampering  With  furor, — Where  facts 
which  cast  upon  the  prevailing  party  suspicion  that  he  has  tampered 
with  a  juror  are  shown  by. affidavits  in  support  of  a  motion  for  a  new 
trial  assigning  such  misconduct  as  cause,  and  counter  affidavits  filed  do 
not  fully  and  fairly  answer  the  charge,  the  motion  should  be  sustained. 

lb. 

13.  Same. — Effect  of  Misconduct  on  Verdict. — For  such  misconduct  of  the 
prevailing  party,  the  court  will  set  aside  the  verdict,  without  inquiring 
as  ta  what  effect  the  misconduct  had  upon  the  verdict.  3, 

14.  Motion  to  Strike  Out. — ^There  can  be  no  available  error  in  overruling  a 
motion  to  strike  out  a  part  of  a  pleading. 

Board  of  Comm^rs  of  Delawart  Co.  v.  McClintock^  Aud.^  et  al.^  325 

15.  Waiver  of  Demurrer. — Where,  the  court  having  sustained  a  defendant's 
demurrer  to  the  complaint,  he,  without  asking  for  judgment  on  demur- 
rer, files  an  answer,  and  there  is  a  trial,  the  demurrer  will  be  consid- 
ered as  waived.  Gordon  v.  Culhertson^  334 

16.  Special  Finding, — Correction  of, — Where,  at  the  request  of  a  party,  the 
court  has  stated  the  facts  in  writing  and  the  conclusions  of  law  thereon, 
and  it  is  claimed  that  the  special  finding  is  not  sufficiently  specific  and 
complete,  if  it  be  the  proper  practice  to  move  that  the  court  make  it 
more  full  and  complete,  the  supposed  omissions  should  be  pointed  out 
to  the  court.  BamhiU  v.  The  Mill  Spring,  eU,,  Co  et  al.,  354 

17.  Cottrt  and  Counsel. — Discussion  of  Facts  Outside  of  Case. — A  court  may 
interfere  and  stop  the  argument  of  counsel,  when  he  is  discussing  mat- 
ters outside  of  the  case,  without  objection  or  suggestion  from  opposing 
counsel ;  and  such  action  will  be  sustained,  unless  there  be  a  gross 
abuse  of  discretion.  But  a  failure  on  the  part  of  the  court  to  interfere, 
when  opposing  counsel  are  present  and  do  not  ask  the  interposition  of 
the  court  or  object  to  the  line  of  argument  pursued,  will  not  entitle 
the  party  represented  by  such  opposing  counsel  to  a  new  trial. 

The  St.  Louis,  etc.,  Co,  v.  Myrtle,  566 

18.  Review  of  Judgment. — Diligence. — In  an  application  to  review  a  judg- 
ment for  material  new  matter  discovered  after  the  rendition  of  the  judg- 
ment, it  must  appear,  from  facts  alleged,  that  the  new  matter  could 
not,  by  the  use  of  reasonable  diligence,  have  been  discovered  before 
the  rendition  of  the  judgment.  Gregg  v.  Louden,  5S5 

19.  Motion  to  Set  Aside  Verdict. — A  cause  was  called  for  trial  about  half  past 
nine  A.  M.,  and  a  jury  was  ordered  into  the  box,  when,  upon  applica- 
tion of  the  defendant,  he  was  granted  time,  until  noon,  to  prepare  affi- 
davits for  a  continuance;  at  noon,  the  defendant  and  his  principal 
attorneys  being  absent  from  the  court  room,  the  court  adjourned  until 
half  past  one  o'clock  P.  M.,  after  announcing  that  said  cause  would  be 
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the  first  cause  for  trial,  and  ordering  the  prompt  attendance  of  the 
jury.  At  the  time  designated,  the  court  met,  after  the  court-house  bell 
had,  as  usual,  been  rung  twice,  the  defendant  and  his  principal  attor- 
neys being  absent,  engaged  upon  said  affidavits,  within  hearing  dis- 
tance of  the  court-house ;  the  defendant  was  three  times  called,  within 
the  court  room,  and  came  not,  and  thereupon  the  cause  was  tried,  an 
attorney  present  stating  that  he  was  an  assisting  attorney  in  the  cause, 
but  that  he  was  not  informed  of  the  facts  and  had  no  evidence  to  intro- 
duce ;  and  the  jury  having  retired,  the  defendant,  with  his  principal 
attorneys,  appeared  in  court,  eight  minutes  after  the  time  fixed  for  the 
meeting  of  the  court.  The  jury  returned  a  verdict  against  the  defend- 
ant, he  moved  to  set  it  aside,  and  the  motion  was  overruled. 
Held^  that  there  was  no  abuse  of  discretion  by  the  court. 

Packtr  et  ai.  v.  Burt^  588 

PRINCIPAL  AND  AGENT. 

Evidence . — Declaratums  and  Acts  of  Agent. — ^The  declarations  or  admissions 
of  an  agent  or  employe,  concerning  the  infliction  of  a  personal  injury 
upon  a  passenger  on  a  railway  train,  made  the  same  night,  but  after  the 
injury,  are  not  admissible  against  the  railroad  company.  Neither  can 
the  acts  of  an  agent,  done  after  the  event  to  \^hich  they  relate  has  tran- 
spired, not  within  the  scope  of  his  services,  be  admitted,  to  bind  his 
principal.  The  -P.,  C.  <&*  St.  Z.  R,  R,  Co.  v.  Theobald^  246 

PRINCIPAL  AND  SURETY. 
See  Bond,  2;  Guardian  and  Wa&d,  2;  Statute  of  Frauds,  8. 

1.  Extension  of  Tinu  of  Payment. — An  extension  of  the  time  of  payment  of 

a  promissory  note  for  a  definite  period  after  maturity,  upon  an  agree- 
ment therefor,  made,  without  the  knowledge  or  consent  of  the  surety, 
by  the  payee  and  the  principal  maker,  in  consideration  of  the  payment 
by  the  latter  to  the  former  of  a  sum  greater  than  the  interest  which 
the  note  would  bear  for  such  period,  will  discharge  the  surety. 

IVhite  V.  Whitney,  124 

2.  Release  of  Surety. — Pleading. — To  a  suit  upon  a  promissory  note,  an  an- 

swer by  a  surety,  alleging  that  the  payee,  without  the  knowledge  or  con- 
sent of  the  surety,  released  a  mortgage  on  real  estate,  executed  by  the 
principal  maker  to  the  payee  to  secure  the  payment  of  the  note,  and 
extended  the  time  of  payment  for  a  definite  period  after  maturity,  in 
consideration  of  a  new  mortgage  executed  by  the  principal  maker  and 
his  wife  on  the  same  real  estate,  was  good,  whether  copies  of  the  mort- 
gages were  made  parts  of  the  answer  or  not.  Holland  et  al.  v.  Johnson,  346 

3.  Same. — Parol  Release  of  Mortgage. — A  parol  release  of  such  first  mortgage 

was  valid.  Jb, 

4  Same. — It  is  the  duty  of  the  payee  of  a  note,  on  which  there  is  a  surety, 
to  hold  all  securities  whicii  he  has  from  the  principal  in  the  note, 
whether  the  securities  existed  at  the  date  of  the  note  or  were  given 
afterwards,  and  if  he  releases  such  securities,  the  surety  on  the  note 
will  be  released  to  the  extent  of  the  value  of  the  securities  released.     lb. 

5.  Supreme  Court — Evidence. — A  note  made  by  A.,  B.  and  C.  was  paid  by 

B.,  who,  in  this  action,  recovered  judgment  for  the  full  amount  so  paid 
against  C,  the  court  finding  from  the  evidence  that  while  B.  and  C, 
were  both  sureties  for  A.,  yet  B.  was  also  surety  for  C;  and  the  Supreme 
Court  refused  to  reverse  the  judgment  upon  the  evidence. 

Nesbit  et  ai.  v.  JCnowllon  et  al.,  352 

6.  Co-Sureties. — Where  A.  and  B.  were  sureties  for  C,  and,  pending  suit 

for  the  collection  of  the  indebtedness,  it  wi^  agreed  between  A.  and  B. 
that  judgment  might  be  taken,  and  that,  A.  having  paid  his  share  of 
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the  obligation  before  judgment,  the  property  of  both  C.  and  B.  should 
be  exhausted  before  the  property  of  A.  should  be  proceeded  against, 
such  agreement  might  be  enforced  by  A.  against  B.  after  judgment. 

Mins  V.  Attey^  yfj 

7.  Same, — It  was  not  a  good  answer  by  B.  to  a  complaint  by  A.  to  enforce 

such  agreement,  that  B.  was  only  an  accommodation  surety  for  A. 
and  C.  Ih, 

8.  Same. — Nor  was  it  a  good  answer  by  B.  to  such  complaint,  to  allege  an 

agreement  made,  at  the  time  the  original  obligation  of  C.  with  A.  and 
B.  as  his  sureties  was  contracted,  between  A.  and  B.,  in  reference  to 
property  of  the  principal  held  by  the  former.  lb. 

9.  Same. — Nor  was  it  a  good  answer  to  such  complaint  to  allege  fraud  on  the 

part  of  A.  in  procuring  B.  to  become  his  co-surety  for  C.  Jb, 

10.  Same. — Nor  could  B.  set  up  in  bar  to  such  complaint  a  judgment  obtained 
in  another  action,  in  his  favor,  against  A.  for  costs.  U. 

PROMISSORY  NOTE. 
See  Pleading,  23. 

1.  Blank. — Name  of  Payee. — Where  a  bill  or  note  is  payable  otherwise  than 

to  the  bearer,  there  being  no  blank  left  for  the  name  of  the  payee,  it 
must  contain  the  name  of  t;he  payee.  Rich  et  ad,  v.  Siof^k^  87 

2.  Sanu, — Where  a  blank  is  left  in  a  bill  or  note  for  the  name  of  the  payee, 

there  is  an  implied  authority  to  the  holder  to  fill  up  the  instrument  and 
make  it  in  fact  what  it  was  designed  to  be.  If  made  payable  in  blank, 
the  person  to  whom  it  is  negotiated  may  fill  up  by  inserting  his  own 
name ;  if  made  payable  to  the  order  of  the  person  who  shall  thereafter 
indorse  it,  it  is  negotiable  without  any  alteration,  and  may  be  trans- 
ferred by  indorsement.  Jb. 

3.  Same. — Where  a  promissory  note,  not  payable  to  bearer,  does  not  contain 

the  name  of  a  payee,  but  has  a  blank  therefor,  if  suit  be  brought  on  it 
by  a  person  who  alleges  and  proves  that  it  was  delivered  to  him  by  the 
principal  maker,  and  that  he  then  was  and  still  is  the  legal  owner  and 
lanajide  holder  thereof,  he  will  be  entitled  to  recover.  lb, 

4.  Evidence, — In  an  action  on  a  promissory  note,  where  there  is  an  answer 

of  general  denial,  if  the  note  be  not  read  in  evidence  on  the  trial,  there 
can  be  no  recovery  thereon.  Polier  v.  Earnest,  384 

5.  Certificate  of  Deposit, — Suit  on  Lost  Instrument, — Bond  of  Indemnity. — Suit 

against  a  bank  upon  a  stolen  certificate  of  deposit  given  by  the  defend- 
ant to  the  plaintiff,  reciting  that  he  had  deposited  in  said  bank  a  cer- 
tain number  of  dollars,  payable  to  his  order  in  current  funds,  on  the 
return  of  the  certificate  properly  indorsed. 

Heid^  that  the  instrument  should  be  regarded  as  the  promissory  note  of  the 
bank,  assignable  under  the  statute,  but  that  it  was  not  negotiable  as 
an  inland  bill  of  exchange,  being  made  payable,  not  in  money,  but  **  in 
current  funds." 

ffeldf  therefore,  that  the  payee  could  recover  on  said  stolen  certificate  without 
giving  a  bond  to  inaemnify  the  bank  against  a  subsequent  claim  there- 
under by  another  person.        The  Nafi  Bank  of  Lafayette  v.  Ringel^  393 

6.  Consideration, — Pleading. — Promissory  Note  with  Condition, — In  this  State, 

a  written  promise  to  pay  money,  whether  it  be  a  promissory  note  nego- 
tiable by  the  law  merchant,  or  a  note  payable  upon  condition  and  there- 
fore assignable  under  the  statute,  imports  a  sufncient  consideration,  and 
in  a  complaint  thereon  a  consideration  need  not  be  averred. 

Durland  v.  Pitcaim^  426 
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RAILROAD. 

Sec  Evidence,  3 ;  Negligence,  i»  3,  4,  5 ;  Principal  and  Agent  ; 
Vendor  and  Purchaser,  2,  9. 

1.  NigUgence, — A  railroad  company  carrying  passengers  for  hire  has  not 

discharged  its  duty  or  relieved  itself  from  liability  to  them  until  it  has 
stopped  at  the  end  of  their  journey  a  reasonable  time  for  them  to  get 
off  the  train  in  safety.    /%<•/.,  M.  dr*  /.  R,  R.  Co,  v.  Parmalee,  AdmW,  42 

2.  Pleading, — Killing  Animal, — A  complaint  in  an  action  commenced  before 

a  justice  of  the  peace,  against  a  railroad  company,  to  recover  the  value 
of  an  animal  killed  by  a  train  of  cars,  which  does  not  allege  that  the 
railroad  was  not  fenced,  and  does  not  allege  negligence  on  the  part  of 
the  defendant,  is  insufficient.    The  T..  W,  «5r*  W,  R,  IV,  Co,  v.  Eidson,  67 

3.  Pleading, — Injury  to  Passenger,  —  Where  a  complaint  against  a  railroad 

company,  for  an  injury  to  the  plaintiff,  shows  that  he  was  rightfully 
upon  the  train  of  the  defendant  as  a  passenger,  and  alleges  that  the  ser- 
vants and  agents  of  the  defendant  wrongfully  struck  and  threw  the  plain- 
tiff from  the  cars,  it  will  sufficiently  show  that  the  wrong  complained  of 
was  committed  by  the  servants  of  the  defendant  in  their  employment  ofj 
running  the  train  of  cars.    The  P.,  C  <St*  St,  L,  R,  R.  Co,  v.  Theobald,  246 

4.  Killing  Animal, — Receiver, — An  action  under  the  act  of  March  4th,  1863, 

will  lie  against  a  railroad  company  for  the  value  of  an  animal  killed  by 
a  passing  train,  the  road  not  being  fenced,  although  at  the  time  of  the 
killing  the  railroad  be  controlled  and  run  by  a  receiver  in  bankruptcy. 

The  /.,  C,  &*  L,  R,  R.  Co,  v.  Ray,  269 

5.  Aid  from  County. —Void  Bonds, -^Injunction, — Parties, — It  requires  express, 

affirmative  legislation  to  authorize  an  appropriation  by  a  county  to  aid 
in  the  construction  of  a  railroad,  and  bonds  of  the  county  issued  for 
such  purpose  without  such  authority  are  void,  and  an  injunction  will 
lie,  at  the  suit  of  a  citizen  and  tax-payer  of  the  county,  in  his  own  right, 
to  prevent  the  issuing  and  selling  of  such  bonds. 

Board  of  Commis'rs  of  Delaware  Co,  v.  McClintock,  Aud,,et  al,,^2$ 

6.  Injury  to  Animal, — Order  to  Agent  to  Answer  as  to  Money  in  his  Hands, — 
jury  Trial. — Upon  the  hearing  of  a  motion  for  the  writ  provided  for  in 
section  5,  3  Ind.  Stat.  415,  to  require  an  agent,  conductor,  etc.,  of  a 
railroad  company,  against  which  a  judgment  for  the  value  of  an  animal 
killed  has  been  rendered  under  said  statute,  to  appear  and  answer  as  to 
the  amount  of  money  in  his  hands,  etc.,  the  defendant  is  not  entitled  to 
a  jury  trial.  The  Logansport,  etc.,  Co.  v.  Patton,  487 

7.  Same, — Proceeding  after  Judgment, — A  motion  for  a  writ  provided  for  by 

sees.  5  and  6,  3  Ind.  Stat.  415-6,  to  be  directed  to  an  employe  of  a  rail- 
road company,  against  which  a  judgment  had  been  rendered  for  the 
value  of  an  animal  killed,  concluded  with  a  request  that  the  court  would 
**  order  said  agent  to  pay  into  the  clerk's  office  of  said  court  one-half  of 
said  moneys,  or  so  much  thereof  as  will  pay  the  judgment  and  costs 
herein."     No  objection  was  made  to  the  motion. 

Held,  that,  on  the  proceedings  under  said  writ,  the  introduction  of  the  record 
of  said  judgment  in  evidence  could  not  be  objected  to  on  the  ground 
that  "  the  motion  did  not  show  that  there  was  such  a  judgment  ren- 
dered, or  that  a  transcript  of  it  had  been  filed  and  recorded  in  the  clerk's 
office."  The  Logansfwrt,  etc.,  Co,  v.  Byrd,  525 

%,  Regulation  of  Company, —  Ticket, — A  railroad  company  has  a  right  to 
adopt  a  regulation  that  all  persons  who  travel  on  a  freight  train  shall 
procure  a  ticket  before  entering  the  cars ;  but  such  a  regulation  imposes 
upon  the  company  the  duty  of  having  the  ticket  office  open  a  sufficient 
length  of  time  before  the  departure  of  the  train  to  enable  passengers  to 
procure  tickets.  The  St.  Louis,  etc,  Co,  v.  Myrtle,  566 

9.    Same.  —  Right  of  Passenger, — Notwithstanding  such  regulation  on  the  part 
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of  a  railroad  company,  if  a  person  desiring  to  take  passage  upon  a  freight 
train  endeavored  to  procure  a  ticket,  but  conld  not  do  so  in  consequence 
of  the  absence  of  the  agent,  he  had  a  right  to  travel  on  such  train  by 
paying  or  offering  to  pay  the  usual  fare.  lb, 

lO.  Same. — Expulsum  of  Passenger, — Damages, — Where  such  passenger  was 
expelled  from  the  train  in  a  rough  manner,  accompanied  with  profane 
and  unbecoming  language,  the  Supreme  Court  would  not  disturb,  as 
excessive,  a  verdict  for  damages  in  the  sum  of  five  hundred  and  sixty- 
two  and  one-half  dollars.  h, 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Pleading,  13;  Supersedeas. 

1.  Sheriff^ s  Sale. — Redemption, — Evidence, — A  widow,  to  secure  the  pajrment 

of  a  debt,  mortgaged  certain  land  devised  to  her  for  her  life  by  her 
deceased  husband,  and  the  mortgagee  went  into  possession,  though 
the  mortgage  did  not,  by  its  terms,  entitle  him  to  the  possession. 
Afterwards,  a  judgment  was  obtained  against  her  by  another  person, 
and  the  land  was  sold  under  said  judgment  to  still  another  person, 
for  less  than  the  amount  of  the  judgment.  Before  the  end  of  a  year 
from  the  date  of  said  sale,  the  mortgagee  redeemed  the  land  from  said 
sale,  and  another  execution  was  issued  on  said  judgment,  and  the 
land  was  again  sold  thereunder  to  the  same  purchaser,  who,  after  the 
expiration  of  a  year,  received  the  sheriff's  deed.  The  mortgagee  fore- 
closed his  mortgage,  and  at  the  foreclosure  sale  bought  in  the  land 
and  received  the  certificate  of  purchase;,  on  which  he  was  not  yet  entitled 
>  to  a  deed,  when  an  action  for  possession  was  commenced  against  htm 
by  said  purchaser,  who  had  received  said  sheriff's  deed,  or  when  said 
action  for  possession  was  tried,  the  plaintiff  having  demanded  posses- 
sion of  the  defendant  before  the  commencement  of  said  action. 

Ileld^  that  the  plaintiff  was  entitled  to  recover  possession  of  the  land. 

Held^  also,  that  said  redemption  by  the  mortgagee  did  not  vest  in  him  the 
title,  nor  did  said  redemption  or  the  mortgage  give  him  the  right  of 
possession. 

Held,  also,  that  on  the  trial  it  was  not  error  to  permit  the  plaintiff  to  intro- 
duce in  evidence  the  execution  under  which  he  purchased  and  the 
return  thereon. 

Heldt  also,  that  the  failure  of  the  sheriff  to  show  in  said  return  that  he  made 
demand  for  personal  property  before  levying  on  the  realty  could  not 
invalidate  the  title  of  the  purchaser,  who  was  not  a  judgment  plaintiff. 

Held^  also,  that  it  was  not  error  to  permit  the  plaintiff  to  introduce  in  evi- 
dence the  will  under  which  said  widow  held  said  life  estate,  or  the 
record  of  a  proceeding  in  partition  wherein,  by  order  of  the  court,  said 
land  was  conveyed  to  her  for  life,  or  proof  of  the  rental  value  of  the 
land,  of  which  the  defendant  wrongfully  held  possession,  which  he  had 
refused  to  yield  on  demand.  Reedy.  fVard,  215 

2.  Striking  out  Pleading, — Action  for  the  recovery  of  the  possession  of  real 

estate.     Cross  complaint  making  an  additional  party  defendant,  who 
answered,  disclaiming  any  interest  in  the  real  estate  and  showing  that 
it  was  the  property  of  the  original  plaintiff  by  devise. 
Jleidy  that  it  was  error  to  strike  out  said  answer  on  motion  of  the  original 
defendant.  Montgomay  et  al,  v.  Gouid  et  0/.,  309 

RECOGNIZANCE. 
See  Jurisdiction,  3,  4 ;   Practice,  3. 
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RECORD. 
See  Information,  i  ;  New  Trial,  5 ;  Supreme  Court,  3,  6,  10,  12,  14, 

15.  »9- 

1.  Judgment.— ClerH^s  Entry^^Biil  of  Exceptions.— ^h^rt  it  was  stated  in 

the  record  of  an  action  that  the  cause  was  dismissed  on  motion,  for  the 
reason  that  the  court  had  no  jurisdiction  of  the  action,  and  there  was 
nothing  to  show  that  the  statement  of  such  reason  was  not  merely  the 
entry  of  the  clerk,  such  statement  could  not,  in  a  collateral  proceed- 
ing, be  regarded  as  a  part  of  the  record,  or  render  a  judgment  for  costs 
against  the  defendant  in  such  action  inadmissible  in  evidence  in  such 
collateral  proceeding.  In  such  case,  the  ground  of  dismissal  should  be 
shown  by  bill  of  exceptions.  Ferrier  v.  DetUckman^  21 

2.  Clerics  Entries, — Bill  of  Exceptions,^— Only  such  entries  of  the  clerk  as 

he  is  required  to  maice  officially  are  a  part  of  the  record,  unless  made 
so  by  a  bill  of  exceptions.  Vctnderkarr  v.  The  State,  91 

3.  Same. — A  matter  of  record  must  be  made  by  the  judicial  sanction  of  a 

court,  and  not  by  the  mere  act  of  the  clerk.  He  can  only  copy  and 
certify  what  it  is;  and  matter  copied  and  certified  by  him  which  is 
not  of  the  record  has  no  validity.  Id. 

4.  Default. — Summons. — Where,  on  an  appeal  from  a  judgment  taken  by 

default,  the  action  of  the  court  in  overruling  a  motion  to  set  aside  the 
default  for  want  of  a  legal  summons  and  proper  service  thereof  is  pre- 
sented, and  the  summons  does  not  appear  in  the  record,  the  judgment 
will  be  reversed.  Cole  et  ux.  v.  AUen^  122 

5.  Bill  of  Exceptions. — Motion  to  Strike  Out  Pleading. — Where  a  motion  to 

strike  out  part  of  a  pleading,  setting  out  the  words  to  be  struck  out,  has 
been  sustained,  if  the  motion  be  embodied  in  a  bill  of  exceptions,  this 
wHl  be  sufficient  to  bring  the  words  so  struck  out  into  the  record,  and 
the  clerk,  in  making  up  the  transcript,  should  copy  the  pleading  as  it 
was  after  the  motion  to  strike  out  had  been  sustained ;  but  if  the  clerk 
copy  the  parts  struck  out,  this  will  not  vitiate  the  record. 

Horn  et  al.  v.  Bray  et  al.,  55s 
RELATOR. 

See  School  Fund,  i. 
REPLEVIN. 

I.  Pleading.— Evidence. — Partnership. — In  an  action  for  the  recovery  of  the 
possession  of  personal  property,  the  defendant  may,  under  an  answer 
of  general  denial,  prove  that  he  is  a  constable  and  holds  the  property 
as  such  by  virtue  of  a  levy  made  thereon  by  him  under  an  execution 
in  his  hands  issued  on  a  judgment  against  a  third  person,  and  that  the 
9  property  is  owned  by  the  plaintiff  and  such  third  person  jointly  as  part- 
ners ;  and  under  such  facts  the  plaintiff  cannot  recover. 

Branch  v.  Wiseman,  I 

2*  Form  of  Verdict  cmd  Judgment. — The  plaintiff  in  an  action  for  the  recovery 
of  the  possession  of  personal  property  cannot  complain  of  a  verdict  and 
judgment  against  him  therein  because  they  do  not  provide  for  a  return 
of  the  property  taken  under  the  writ.  lb. 

3,  Special  Property  in  Officer. — It  is  a  good  defence  to  an  action  for  the 

recovery  of  the  possession  of  personal  property,  that  it  has  been  taken 
by  the  defendant  by  virtue  of  a  writ  of  attachment  in  his  hands  as  sher- 
iff against  the  property  of  a  person  not  a  party,  who  is  the  owner. 

IViler  V.  Manley,  169 

4.  Instruction  to  Jury. — Evidence. — Admissions  of  Seller  after  Sale. — Fraud. — 

When,  in  such  an  action  of  replevin,  declarations  of  the  plaintiff's  ven- 
dor, the  attachment  defendant,  made  after  the  sale,  were  introduced 
in  evidence  without  proper  objection  and  exception,  it  wa»  not  error  to 
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instruct  the  jury  that  such  evidence  might  be  considered  by  them  in 
determining  the  validity  and  good  faith  of  said  sale,  if  they  found  that 
there  was  a  conspiracy  between  the  plaintiff  and  his  vendor  to  defraud 
the  creditors  of  the  latter.  lb, 

5.  Same, — At  Request  of  Party. — In  such  case,  if  the  plaintiff  desired  that 

the  court  should  explain  to  the  jury  what  was  meant  by  a  conspiracy  to 
defraud  creditors,  he  should  have  submitted  to  the  court  an  additional 
instruction  on  that  point  to  be  given  to  the  jury.  lb, 

6.  Conditumal  Sale. — A.  delivered  to  B.,  under  a  written  contract  of  sale,  a 

horse,  the  consideration  therefor  being  the  assignment  and  transfer  by 
the  latter  to  the  former  of  a  promissory  note  made  by  C.  to  B.  and  secured 
by  a  mortgage  of  real  estate  executed  by  the  maker  to  the  payee ;  and 
it  was  stipulated  that  the  sale  was  conditional,  and  that  the  title  to  the 
horse  should  remain  in  A.,  unless  C.  should  be  found  to  be  solvent  and 
responsible,  and  unless  A.  should  be  able  to  collect  the  note  by  due 

f>rocess  of  law ;  but  if  C.  was  solvent  and  responsible  and  there  was  no 
egal  defence  to  the  note,  then  the  property  in  the  horse  should  vest 
absolutely  in  B.  The  horse  was  afterwards  sold  and  delivexed  by  B.  to 
D.,  a  bona  fide  purchaser  for  value.  Action  by  A.  against  D.,  afler 
demand,  to  recover  possession  of  the  horse,  wherein  it  was  shown  that 
C.  had  not,  at  the  time  of  the  sale  or  afterwards,  any  property  out  of 
which  the  amount  of  the  note  could  be  made,  except  the  real  estate  so 
mortgaged  to  secure  it ;  but  it  did  not  appear  that  process  of  law  had 
been  reiorted  to  for  the  purpose  of  collecting  the  note,  or  that  the  land 
mortgiged  was  not  sufficient,  or  that  there  was  any  defect  in  C's  title 
thereto,  or  that  there  was  any  defence  to  the  note. 
Held^  that  the  plaintiff  was  not  entitled  to  recover  possession  of  the  horse 
from  the  defendant.  TtUly  v.  Fairiy^  311 

7.  Pleading.-^Xn  an  action  for  the  recovery  of  the  possession  of  personal 

property,  it  is  not  a  good  answer  that  since  the  commencement  of  the 
action  the  plaintiff,  by  his  use  of  the  property,  has  realized  more  than 
the  amount  of  his  claim,  and  has  sold  the  property  for  a  certain  sam, 
for  which  he  has  not  accounted.         Charles^  AdnCry  ei  al,  v.  MahU^  350 

REPLEVIN  BAIL. 
See  Contract,  7 ;   Mortgage,  i,  2. 

REPORTER  OF  SUPREME  COURT. 

Price  Received  by  Reporter  for  Reports, — ^The  provision  of  the  act  of  March 
13th,  1875,  -^c^^s  1^75*  Regular  Session,  126,  that  the  reporter  of  the 
Supreme  Court  may  not  receive  from  a  purchaser  a  greater  price  than 
three  dollars  per  copy  for  the  volumes  of  Indiana  Reports  published 
after  the  taking  effect  of  said  statute,  is  constitutional  and  valid,  and 
the  reporter  cannot  recover  more  than  that  sum  per  copy  for  such 
books,  though  he  may  have  sold  them  for  a  higher  price ;  notwith- 
standing the  facts  that  the  reporter  is  not  required  by  the  terms  of  said 
act  to  publish  more  than  the  five  hundred  copies  to  be  delivered  by  him 
to  the  State,  and  if  he  does  publish  a  greater  number,  such  additional 
copies  are  his  individual  property,  and  he  is  entitled  to  the  exclusive 
copyright  of  each  volume  published  by  him  after  the  same  is  published, 
and  has  obtained  the  copyright  for  the  volume  of  which  he  has  sold 
such  copies.  By  his  continuing  in  the  office,  accepting  the  benefits  of 
said  act,  and  publishing  the  reports  after  the  taking  effect  thereof,  his 
consent  to  such  restriction  is  implied.  Black  v.  MerriU  et  al.,  32 

RES  ADJUDICATA. 

I.  Pleading, — It  is  not  necessary,  in  pleading  a  former  adjudication,  to  file 
a  copy  of  the  judgment.  Davenpcrt  v.  Bamdty  329 
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J.  Same, — ^A  junior  mortgagee  filed  his  complaint  to  foreclose,  making  a 
senior  mortgagee  a  party  and  alleging  that  the  senior  mortgagee  had 
been  paid,  and  that  he,  with  others  named,  was  combining  to  cheat  the 
junior  mortgagee  out  of  his  debt  by  enforcing  payment  again;  and 
there  was  judgment  of  foreclosure  and  sale  was  had ;  afterwards  the 
senior  mortgagee  brought  suit  to  foreclose,  and  made  the  junior  mort- 
gagee, a  party,  who,  for  answer,  pleaded  the  former  adjudication,  and 
alleged  that  the  senior  mortgagee  was  duly  notified  of  the  pendency  of 
the  former  action,  and  by  faihng  to  answer  or  deny  the  facts  alleged, 
confessed  the  same. 

MeU,  that  the  answer  was  good  on  demurrer.  Ji. 

3.  Saifu. — Where  a  valid  judgment  exists,  although  there  may  have  been 

errors  in  the  proceedings,  it  may  be  pleaded  as  a  former  adjudication 
-    of  the  matters  embraced  in  the  issues  in  the  action  wherein  it  was  ren- 
dered. /^. 

4.  Partus. — Any  of  the  parties  to  an  action,  between  whom  issues  have  been 

formed  and  determined,  may,  in  a  subsequent  action,  where  the  same 
issues  are  tendered,  plead  a  former  adjudication,  as  between  them, 
although  the  parties  to  the  different  actions  may  not  all  be  the  same 
persons.  H, 

SALE. 

See  Damages,  i  ;  Estoppel  ;  Evidence,  2 ;  Replevin,  6. 

IVarmniy, — Sale  of  Chattel, — A  sale  of  personal  property  carries  with  it  an 
implied  warranty  of  title.  Marshall  et  al,  v.  Duke  elal,,62 

SCHOOL  FUND. 
See  County  Treasurer,  i,  2. 

1.  Relaior, — The  county  auditor  is  a  proper  relator  in  a  suit  to  collect 

money  belonging  to  the  common  school  fund,  loaned  by  the  county 
auditor.  ScoHen  v.  The  State,  ex  reL  Summton,  52 

2.  Surety, — A  surety  who  signs  a  note  given  for  a  loan  of  the  common  school 

fund,  made  by  the  county  auditor,  is  not  released  by  reason  of  the  loan's 
not  being  secured  by  a  mortgage  of  real  estate,  as  required  by  statute.  3. 

SCHOOL  TRUSTEES. 

Omtnut, — School  Tecuher, — Individual  Liability, — The  trustees  of  the  school 
corporation  of  a  town,  in  their  official  capacity,  employed  a  teacher 
at  a  stipulated  compensation  per  day  for  a  stated  length  of  time,  and 
afterwards,  before  the  time  expired,  paid  her  to  date,  informed  her 
that  they  no  longer  needed  her  services,  and,  without  any  violence, 
removed  the  scholars  theretofore  under  her  charge  from  the  school 
room  where  she  had  taught,  though  she  was  ready  and  willing  to  con- 
tinue to  teach  the  stated  time. 

Held,  that  for  such  violation  of  their  contract  the  trustees  were  not  person- 
ally and  individually  liable.  Morrison  et  al,  v.  McFarland,  206 

SEDUCTION. 

Pleading. — A  complaint  by  a  female  to  recover  damages  for  her  own  seduc- 
tion, if  it  does  not  allege  that  she  is  unmarried,  is  insufficient. 

Thompson  v.  Young,  599 
SHERIFF'S  SALE. 
See  Real  Estate,  Action  to  Recover,  i  ;  Supersedeas;  Widow,  i,  2. 

I.  Sale  Uptder  Judgment  to  Subject  Land  to  Payment  of  Judgment  of  Anothtf 
Court. — Execution. — A  judgment  was  rendered  in  the  court  of  common 
pleas,  and  afterwards  the  circuit  court,  at  the  suit  of  the  administrator 
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of  the  estate  of  the  judgment-plaintiff,  set  aside  as  fraudulent  and|voi4 
certain  conveyances  of  real  estate  of  the  judgnaent-defendant,  adjudged 
that  the  title  to  said  real  estate  was  in  said  judgment-defendant,  and 
that  said  real  estate  was  subject  to  the  payment  of  said  judgment  of 
the  common  pleas,  and  ordered  that  it  be  sold  to  pay  said  judgment. 

Held^  that,  to  render  valid  the  sale  of  said  real  estate  by  the  sheriff,  it  was 
not  necessary  that  such  sale  should  be  made  on  an  execution  issued 
upon  the  judgment  of  the  court  of  common  pleas,  but  it  was  proper 
for  said  sale  to  be  made  on  an  order  therefor  issued  upon  said  judg- 
ment of  the  circuit  court.  Vandever  v.  Hardy  et  al,^  499 

2.  Evidence, — On  the  trial  of  an  action  to  recover  possession  of  real  estate 
from  one  who  had  purchased  it  at  sheriff's  sale,  brought  by  a  person 
claiming  title  through  the  judgment-defendant,  the  judgment  under 
which  such  sale  was  made  was  introduced  in  evidence  by  the  defend- 
ant, without  objection. 

Held^  that  if  the  introduction  of  said  judgment,  without  the  remainder  of 
the  record,  could  properly  have  been  objected  to  at  all  in  such  a  case, 
the  sufficiency  of  the  defendant's  evidence  could  not  be  questioned  on 
that  ground  upon  his  appeal  to  the  Supreme  Court,  no  objection  hav- 
ing been  made  in  the  lower  court.  lb, 

SLANDER. 

1.  Words. — Complaint  for  slander,  alleging  that  the  defendant  had  said  that 

the  plaintiff  **  had  a  roll  of  money,"  at  a  certain  place,  <*  a  short  time 
after  the  death  of  my  father ;  and  this  was  the  money  that  he  "  (plain- 
tiff meaning)   "robbed  my  father  of." 
Held^  that  the  words  were  actionable  per  se,  HuUs  v.  Hutts^  581 

2.  Complaint, — ^In  a  complaint  for  slander,  it  is  not  necessary  to  all^e  that 

the  words  were  spoken  in  the  presence  and  hearing  of  any  person.     P>, 

3.  Evidence, — Mitigation, — On  the  trial  of  such  action  for  slander,  it  was 

not  error  to  refuse  to  permit  the  defendant  to  introduce  in  evidence 
the  papers  and  entries  of  record  in  a  former  suit  by  him  as  administra- 
tor of  his  father's  estate  against  the  plaintiff,  for  the  purpose  of  show- 
ing that,  if  the  words  charged  were  spoken,  they  were  spoken  when  the 
defendant  was  engaged  in  duties  as  administrator,  in  trying  to  get  the 
property  of  which  the  deceased  was  the  owner,  for  the  purpose  of  mit- 
igating the  damages  and  to  rebut  the  presumption  of  malice  in  the 
defendant  and  to  show  malice  on  the  part  of  the  plaintiff.  Ih. 

SPECIAL  FINDING. 
See  Practice,  16. 

SPECIFIC  PERFORMANCE. 
See  Vendor  and  Purchaser,  3,  4. 

STATUTE  OF  FRAUDS. 

1.  Contract  to  Pay  Debt  of  Another, — ^The  parol  promise  of  A.  to  C.  to  sign  a 

certain  bond  to  C.  as  surety  of  B.,  for  the  return  of  certain  United 
States  Bonds,  if  C.  would  loan  them  to  B.,  upon  which  promise  C. 
relied,  and  accordingly  loaned  the  bonds  to  B.,  is  a  contract  for  the 
payment  of  the  debt  of  another  within  the  statute  of  frauds,  and  is  not 
actionable  on  the  failure  of  B.  to  return  the  bonds  to  C. 

Hayes  v.  Burhtm^  130 

2.  Same. — A  parol  promise  to  pay  the  debt  of  another,  if  not  paid  by  him- 

self, whereby  the  creditor  is  induced  to  suffer  the  debtor  to  leave  the 
State  without  paying  the  debt,  taking  his  property  with  him,  is  within 
the  statute  of  frauds.  GiUfiUan  et  ux,  v.  Snow,  305 
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3.  Marriage  Contract, — A  parol  contract  of  marriage,  not  to  be  performed 

within  a  year,  is  within  the  statute  of  .frauds.  Paris  v.  Strongs  339 

4.  Sam^, — ^A  parol  contract  of  marriage  that  may  be  performed  at  any  time 

within  three  years,  and  consequently  within  one  year,  is  not  within  the 
statute  of  frauds.  lb, 

5.  Partnership  to  Deal  in  Real  Estate, — A  valid  agreement  of  partnership  for 

the  purpose  of  dealing  in  real  estate  may  be  made  by  parol. 

Holmes  v.  McCray,  358 

6.  Dd>t  of  Another, — A  parol  promise  by  one  to  be  responsible  and  stand 

good  for  the  payment  by  another  of  wages  that  may  accrue  from  the 
latter  to  the  person  to  whom  the  promise  is  made,  is  within  the  statute 
of  frauds.  Miller  y,  Neihaus^  401 

7.  Same, — Parol  Acceptance  of  Order, — Where  one  indebted  to  another  ver- 

bally accepts  and  promises  to  pay  a  written  order  directed  to  him  by 
bis  creditor  for  the  payment  of  a  like  indebtedness  of  his  creditor  to  a 
third  person,  such  acceptance,  like  the  parol  acceptance  of  a  bill  of 
exchange,  is  valid.  3, 

Z,  Agreement  Between  Sureties, — Where  a  party  who  is  surety  for  the  maker 
of  a  note  procures  others  to  sign  as  sureties  by  promising  to  indemnify 
them  and  save  them  harmless,  such  promise  is  an  original  undertaking, 
not  within  the  statute  of  frauds,  and^may  be  proved  by  parol. 

Horn  et  al,  v.  Bray  et  al,,  555 

SUMMONS. 

See  Justice  of  the  Peace,  2 ;  RspoRD,  4. 

Sennce  out  ^  State, — Affidavit, — When  a  summons  has  been  personally  served 
out  of  the  State,  it  must  be  shown  by  affidavit  that  tne  person  served 
is  the  identical  person  named  in  the  action  or  proceeding ;  and  it  is 
not  sufficient  to  show  by  affidavit  that  the  person  served  achnowledged 
himself  Xo  be  such  identical  person.  Cole  et  ux,  v.  AUen^  122 

SUPERSEDEAS. 

JHeal  Estate, — Action  to  Recover, — In  an  action  to  recover  possession  of  certain 
real  estate  sold  by  the  sheriff  to  the  plaintiff  as  the  property  of  the  defend- 
ant on  certain  executions  and  a  certain  fee  bill  against  the  defendant, 
a  supersedeas  granted  by  a  judge  of  the  Supreme  Court  on  the  judgment 
for  the  costs  of  which  such  fee  bill  was  issued,  could  not  defeat  a  recovery 
otherwise  authorized  by  the  evidence.  Ferriery,  Deutchman^  21 

SUPERIOR  COURT. 

Appeal, — Assignment  of  Error, — Form  of  Judgment, — Where,  on  appeal  from 
the  special  term  of  a  superior  court  to  the  general  term  thereof,  it  is 
not  assigned  that  the  court  erred  in  overruling  a  motion  for  a  new  trial, 
no  cause  for  a  new  trial  can  be  considered ;  nor  will  an  objection  to 
the  form  of  the  judgment  rendered  in  special  term,  first  made  on  the 
appeal  to  the  general  term,  be  considered  by  the  Supreme  Court. 

Huffman  v.  The  Indiana  Nafl  Banh  et  al,,  394 

SUPREME  COURT. 

See  Bill  op  Exceptions  ;  County  Commissioners,  2 ;  Decedents'  Es- 
tates; Evidence,  4;  Jurisdiction,  i;  Parent  and  Child  ;  Plead- 
ing, 12,  15;  Principal  and  Surety,  5;  Superior  Court;  Super- 
sedeas. 
Submission  set  aside.     See  Mitchell  v.  The  Am.  Ins.  Co.,  390. 

I.  Assignment  of  Error, — ^The  insufficiency  of  a  complaint  in  an  action  com- 
menced before  a  justice  of  the  peace  may  be  assigned  as  error  on  appeal 
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to  the  Supreme  Court,  though  the  question  has  not  been  raised  before. 
The  r.,  W,  dr*  W,  R.  W.  Co,  v.  Eidum,  67 
3.    Instructions. — Where  no  exception  has  been  taken  to  the  giving  of  an 
instruction,  no  question  can  be  raised  thereon  in  the  Supreme  Court. 

Vanderkarr  v.  The  State,  91 

3.  Rehearing, — The  Supreme  Court  will  not  grant  a  rehearing  to  enable  a 

party  to  have  the  record  corrected  by  means  of  a  certiorari. 

Cole  et  ux.  v.  AHen,  iz% 

4.  Cross  Errors, — An  alleged  error  of  the  court  in  overruling  a  demurrer  to 

an  answer,  where  there  has  been  judgment  for  the  plaintiff,  from  which 
the  defendant  has  appealed  to  the  Supreme  Court,  must  be  assigned  as 
a  cross  error,  to  entitle  it  to  consideration.  Hayes  v.  Burkam,  iy> 

5.  Resumption  in  Absence  of  Etndence  from  the  Record. — Where  there  is  a 

verdict  for  the  plaintiff  upon  a  sufficient  complaint,  and  the  evidence  is 
not  in  the  record,  the  Supreme  Court  will  presume  that  the  verdict  is 
in  accordance  with  the  evidence  and  the  law.    Fox  v.  Kerper^  Guard,,  14& 

6.  Record, — It  is  not  necessary  that  the  copy  of  a  deed  which  is  the  foun- 

dation of  an  action  should  immediately  follow  the  complaint  in  the 
record ;  it  sufBciently  appears  of  lecord  that  the  copy  was  filed  with 
the  complaint,  if  it  is  set  out  in  the  bill  of  exceptions,  and  the  clerk 
states  in  the  record,  immediately  after  the  complaint,  that  the  deed 
marked  filed  with  the  complaint  thereafter  appears  in  the  record  in  the 
bill  of  exceptions.  Frasiery,  Harris,  \^(> 

7.  Assignment  of  Error. — Motion  for  New  Trial, — An  assignment  of  error 

that  the  court  below  erred  in  overruling  a  motion  for  a  new  trial,  and 
in  rendering  judgment,  for  the  reason  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  is  not  a  general  allega- 
tion that  the  court  erred  in  overruling  the  motion  for  a  new  trial ;  and, 
if  it  presents  any  question,  it  is  as  to  the  sufficiency  of  the  complaint.  lb, 

8.  Exception, — Without  an  exception  to  a  ruling  in  admitting  evidence 

over  objection,  no  question  upon  such  ruling  can  be  presented  to  the 
Supreme  Court.  Wiler  v.  Manley,  169 

9.  Criminal  Action, — Notice  of  Appeal, —  Waii/er, — Attorney  GeneraL — On  an 

appeal  to  the  Supreme  Court  by  the  defendant  in  a  criminal  action, 
the  submission  of  the  cause  by  the  agreement  of  the  Attorney  Gen- 
eral and  the  appellant  is  a  waiver  on  the  part  of  the  State  of  the  notice 
of  appeal  required  to  be  given  by  section  152  of  the  criminal  code,  2 
G.  &  H.  426.  Summers  v.  The  Siaie,  201 

10.  Evidence, — Instructions  to  Jury, — Where  the  evidence  is  not  in  the  rec- 
ord, the  Supreme  Court  will  presume  in  favor  of  the  rulings  of  the  court 
below  in  giving  or  refusing  to  give  instructions  to  the  jury,  where  such 
rulings  would  not  be  wrong  under  all  evidence  admissible. 

McKinney  et  al,  v.  The  Shaw,  etc.,  Co,,  219 

11.  Objections  and  Exceptions, — ^The  excluding  of  offered  evidence,  the  read- 
ing of  law  to  the  jury,  or  the  conduct  of  counsel  in  argument  will  not 
be  noticed  by  the  Supreme  Court,  where  the  question  is  not  reserved 
by  objection  made  and  pointed  out  and  exception  taken  at  the  time.  lb, 

12.  Evidence. — Refusal  to  Give  Instruction. — Where  the  evidence  was  not  in 
the  record,  the  Supreme  Court  could  not  say  that  there  was  error  in 
refusing  to  instruct  the  jury  that  if  the  contract  sued  on  was  as  claimed 
by  the  defendant,  there  was  a  fatal  variance  in  the  proof. 

Witz  et  al,  y,  Spencer,  253 

13.  Exception, — Objection  to  Question  Asked  Witness, — To  make  available  in 
the  Supreme  Court  an  exception  taken  to  a  ruling  sustaining  an  objec- 
tion to  a  question  asked  of  a  witness,  it  must  be  shown,  not  only  what 
was  the  ground  of  objection  to  the  question,  but,  also,  what  was  the 
evidence  which  it  was  proposed  to  elicit  by  it. 

The  O.  ^  M.  R,  W.  Co,  v.  Rowland,  285 
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14.  Evidence, — Bill  of  Exceptions, — To  present  to  the  Supreme  Court  any 
question  arising  upon  the  evidence,  the  evidence  should  be  set  out  in 
the  record ;  and  the  testimony  of  a  witness  cannot  be  sufficiently  set 
out  by  stating  that  he  testified  in  substance  the  same  as  another  wit- 
ness named,  whose  testimony  is  fully  set  out.     Yates  v.  George  eiaL,  324. 

15.  Same, — Instruction  to  Jury  Refused, — Where  the  evidence  was  not  fully 
set  out  in  the  record,  and  it  was  not  stated  in  the  bill  of  exceptions 
that  certain  instructions  refused  were  properly  applicable  to  the  case 
made  by  the  evidence,  it  was  presumed  by  the  Supreme  Court  that 
they  were  refused  because  inapplicable  to  the  evidence.  lb, 

16.  Misjoinder, — The  Supreme  Court  cannot  reverse  a  judgment  on  account 
of  the  overruling  of  a  demurrer  on  the  ground  of  a  misjoinder  of  causes 

.    of  action,  or  for  the  admission  of  evidence  in  support  of  each  of  the 
causes  of  action.  Paris  v.  Strongs  339 

17.  Pleading, — Answer  to  Assignment  of  Error, — Where,  after  the  allowance 
of  a  claim  against  an  estate,  in  favor  of  the  administrator,  and  after 
appeal  therefrom  to  the  Supreme  Court  by  the  heirs  and  legatees,  the 
claim  was  paid,  and  a  final  report  was  filed  by  the  administrator,  and 
final  settlement  was  made  by  him,  and  he  was  allowed  the  amount  of 
the  claim  as  a  credit  and  was  finally  discharged  as  administrator,  these 
facts  could  not  be  pleaded  by  him  in  bar  of  the  assignment  of  error  and 
appeal.  Voiles  et  al,  v.  VoUes^  385 

18.  Petition  for  Rehearing, — If,  after  a  petition  for  a  rehearing  has  been 
granted  by  the  Supreme  Court,  and  the  cause  has  been  again  decided, 
the  same  party  may  file  another  petition  for  a  rehearing,  it  can  only 
reach  the  questions  upon  which  the  first  rehearing  was  granted. 

The  City  of  Crawfordsville  v.  Johnson  et  al,,  397 

19.  Evidence. — Where  the  evidence  is  not  all  in  the  record,  the  Supreme 
Court  cannot  pass  upon  the  question  of  the  sufficiency  of  the  evidence. 

Afoore  v.  Jfyde,  475 

20.  Same. — The  Supreme  Court  will  not  reverse  a  judgment  upon  the 
weight  of  evidence  consisting  of  conflicting  testimony. 

Maxwell  et  al,  v,  Bicknell,  476 
Holesapple  v.  Fawbush,  Guard,,  494 
Askren  v.  The  State,  ex  ret.  Fox,  592 

21.  Overruling  Motion  to  Strike  Out, — No  error,  available  in  the  Supreme 
Court,  can  arise  on  overruling  a  motion  to  strike  out  part  of  a  pleading. 

Mires  v.  Alley,  507 

22.  Assignment  of  Error, — Co-Parties, — Where  a  joint  judgment  has  been 
rendered  against  two  or  more  persons,  some  of  whom  appeal  there- 
from to  the  Supreme  Court  and  assign  errors  in  their  names  only,  with- 
out joining  their  co-defendants,  the  appeal  will  be  dismissed. 

Pearse  et  al.  v.  Redman,  539 

23.  Same. — Instruction, — On  appeal  to  the  Supreme  Court,  the  giving  of  a 
certain  instruction  to  the  jury  cannot  be  assigned  as  error,  that  being  a 
cause  for  a  new  trial.  Woodall  v.  Greater,  539 

24.  Same. — Complaint. — Where  there  is  no  assignment  of  error  presenting 
.  '    the  question  of  the  insufficiency  of  the  complaint,  the  Supreme  Court 

will  not  examine  an  argument  of  counsel  upon  such  question.  lb. 

25.  Brief. — Rule  14. — Under  Rule  14  of  the  Supreme  Court,  where  a  cause 
is  submitted  on  call  or  by  agreement,  and  the  appellant  fails  to  file  his 
brief  within  sixty  days  thereafter,  the  appeal  will  stand  dismissed ; 
and  the  operation  of  the  rule  will  not  be  affected  by  the  subsequent 
filing  of  a  brief  by  the  appellant  and  the  failure  of  the  clerk  to  enter 
the  dismissal.  Stephens  v.  Stephens,  542 

26.  Divorce, — Subsequent  Marriage. — It  is  a  good  ground  for  the  dismissal 
of  an  appeal  to  the  Supreme  Court  from  a  decree  of  divorce,  that  the 
appellant  and  another  person,  not  the  appellee,  have  intermarried  since 
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the  rendition  of  said  decree,  and  are  still  living  together  as  hnshand 
and  wife.  ^• 

ay.  Striking  out  PUadmg.^BiU  of  Exaptiom.-^The  Supreme  Court  will 
hardly  ever  reverse  a  judgment  because  of  the  refusal  of  the  court 
below  to  strike  out  irrelevant  matter  from  a  pleading ;  and  to  present 
such  question  on  appeal,  it  must  be  reserved  by  bill  of  exceptions. 

ITttOs  V.  ffults,  581 

SWAMP  LAND. 

Patent,  —  Whtre  to  he  Recorded.— Secretary  of  State,— -W  is  not  necessary  or 
proper  that  patents  issued  by  the  State  of  Indiana  of  swamp  lands  sold 
by  it  should  be  recorded  in  the  county  where  the  land  is  situated ;  such 
patents  are  required  to  be  recorded  by  the  secretary*  of  state  in  his 
office,  and,  when  so  recorded,  are  notice.  Mason  v.  Cooksey^  519 

TENDER. 
See  Practice,  7. 

TOLL. 

See  Turnpike,  i. 
t 

TOWN 

See  Payment,  i. 

TURNPIKE 
See  Corporation,  i,  a 

I.  Gravel  Road. — Liability  for  Toll. — A  person  who  travels  on  a  gravel  road, 
between  toll-gates,  who  does 'not  reside  on  or  near  the  line  of  the  road, 
and  who  at  the  time  is  not  passing  thereon  about  his  premises  for  com- 
mon and  ordinary  business,  is  liable  for  toll  on  demand  being  made  for 
the  same,  though  he  does  not  pass  through  a  toll-gate. 

The  Morton  Gravel  Road  Co  v.  Wysomg^  4 

a.  Same. — Articles  of  Association. — In  an  action  to  enjoin  the  collection  of  an 
assessment  for  gravel  road  purposes,  the  articles  of  association  of  the 
company  are  not  a  part  of  the  complaint,  and  though  filed  therewith 
cannot  be  noticed  as  a  part  thereof. 

Evans  et  al,  v.  The  Clermont,  etc.^  Gravel  Road  Co.  et  ai.^  160 

3.  Same. — Injunction. — Gravel  Road  Assessment. — Articles  of  Association, — In 

an  action  to  enjoin  the  collection  of  a  gravel  road  assessment,  it  cannot 
be  objected  that  one  terminus  of  the  road  was  not  stated  in  the  articles 
of  association,  or  that  the  company  had  not  a  valid  subscription  of 
three-fifths  of  the  estimated  cost  of  construction.  Such  questions  must 
be  passed  upon  by  the  board  of  commissioners  before  an  assessment  is 
ordered,  and  in  a  collateral  proceeding  it  will  be  presumed  that  the  board 
decided  correctly,  unless  the  contrary  appears  by  the  record.  R. 

4.  Same. — Assessment, — List  of  Lands. — If  assessors  appointed  to  assess  bene- 

fits from  the  construction  of  a  gravel  road  do  not  list  and  report  all  the 
lands  lying  within  the  prescribed  limits  of  the  road,  their  assessment 
will  be  void.  lb, 

5.  Same. — Injunction. — Pleading, — A  complaint  to  enjoin  the  collection  of 

a  gravel  road  assessment,  which  alleges  that  the  assessors  did  not  assess 
all  the  lands  within  the  limits  prescribed  by  the  statute,  does  iiot  show 
the  assessment  to  be  invalid.  Jb. 

6.,  Same. — Assessors. — Where  the  board  of  county  commissioners  have 
ordered  an  assessment  to  be  made  of  benefits  from  the  construction  of 
a  gravel  road,  and  the  auditor  has  sworn  two  assessors,  who  have  acted 


INDEX.  641 

and  senred  as  such,  it  will  be  presumed,  in  the  absence  of  anything  to 
the  contrary,  that  they  were  the  proper  assessors.  3. 

7.  Amended  List  and  Assessment.  — Injunction, — When,  in  listing  and  assessing 

lands  for  the  construction  of  a  turnpike,  lands  within  the  prescribed 
limits  have  been  omitted,  they  may  be  embraced  by  the  assessors  in  an 
amended  list  and  assessment,  which  may  be  set  up  in  answer  to  a  com- 
plaint to  enjoin  the  collection  of  the  assessment  because  of  such  omis- 
sions. Bamhill  v.  The  Mill  Spring,  etc,^  Co.  et  a/,y  3S4 

8.  Qmnty  Commissioners, — Jurisdictional  Facts. — The  organization  of  a  turn- 

pike  corporation,  including  the  sufiSciency  of  its  articles  of  association, 
the  estimate  of  the  cost  of  construction,  and  the  fact  that  the  company 
has  the  requisite  amount  of  stock  to  entitle  it  to  have  an  assessment  of 
benefits  made,  must  be  passed  upon  by  the  county  commissioners, 
before  they  can  order  an  assessment,  and  cannot  be  questioned  in  an 
action  to  enjoin  the  collection  of  the  assessment.  lb, 

9.  Articles  of  AssocieUion. — Location  of  Road, — It  is  not  necessary  that  the 

exact  location  of  a  turnpike  appear  in  its  articles  of  association ;  the 
directors  may  fix  the  exact  route  within  the  general  description  given 
in  said  articles.  3, 

la  Completion  of  Road. — ^The  fact  that  a  turnpike  has  been  completed  is 
not  a  reason  whv  assessments  on  lands  for  its  construction  should  not 
be  collected,  if  the  road  be  not  paid  for.  3, 

VARIANCE. 
See  Criminal  Law,  9. 

VENDOR  AND  PURCHASER. 
See  Pleading,  5,  6. 

1.  Champerty. — ^The  purchase  of  land  pending  a  suit  to  enforce  a  lien  thereon 

is  not  void  as  being  champertous.  Fratier  v.  Harris^  156 

2.  Breach  of  Covenants. — Right  of  Way  of  Railroad. — In  an  action  to  fore- 

close a  mortgage  on  real  estate,  executed  to  secure  a  promissory  note, 
an  answer  tJleging  that  said  note  was  given  for  purchase-money  of 
said  real  estate,  which  was  conveyed  by  warranty  deed,  with  covenants, 
etc.,  to  the  mortgagor  by  the  mortgagee,  and  that  the  latter  had  pre- 
viously conveyed  to  a  certain  railroad  company  a  right  of  way  for  its 
railroad  across  said  land,  but  not  showing  that  the  defendant  had  been 
evicted,  or  that  he  had  suffered  any  damage  or  inconvenience  on  account 
of  said  right  of  way,  was  bad  on  demurrer.      Gillfillan  et  ux.  v.  Snow,  305 

3.  Specific  Performance. — Contract  of  Father  with  Minor  Son. — A  parol  con- 

tract made  by  a  father  with  his  infant  son,  that  if  the  son  would  remain 
with  the  father  and  assist  him  until  the  marriage  of  the  son,  the  father 
would  convey  to  the  son  certain  land  of  which  the  father  was  seized  in 
fee,  was  not  invalid  for  uncertainty,  nor  was  it  without  consideration  or 
obligation  on  the  father  because  of  the  minority  of  the  son,  and  if  it  was 
performed  on  the  part  of  the  son,  and  he  was  put  in  possession,  and 
lasting  and  valuable  improvements  were  made  by  him,  he  might  enforce 
specific  performance.  Lafollett  et  al,  v.  Kyle^  446 

4.  Seune,  —  Witness, — Heirs. — On  the  trial  of  an  action  by  said  son   for 

specific  performance  of  said  contract,  against  the  other  heirs  of  his 
deceased  father,  one  of  the  defendants  was  called  by  the  plaintiff  as  a 
witness  in  regard  to  said  contract.  After  he  had  testified  in  chief,  he 
stated  on  cross-examination,  that  he  had  a  similar  suit  pending  in  the 
same  court,  and  that  he  supposed  that  he  would  gain  it,  if  the  plaintiff 

Vol.  LI.— 41 
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in  this  action  should  gain  his  suit.     The  defendants  then  objected  to 
the  competency  of  this  witness,  for  the  reason  that  he  had  testified  that 
he  was  interested,  and  had  been  a  party  to  this  suit,  and  had  suffered  a 
default. 
Held^  that  the  objection  was  properly  overruled.  lb, 

5.  Breach  of  Covenant, — Damages. — Eviction, — A  complaint  in  an  action  for 

the  breach  of  the  covenants  of  title  of  a  warranty  aeed  of  conveyance  of 
real  estate  may  be  good  for  nominal  damages  without  alleging  an  eviction 
or  its  equivalent.  Mason  v.  Cooksey^  519 

6.  Same, — Paramount  Title, — ^The  grantee  of  land  by  the  warranty  deed  of 

one  who  has  no  good  title  can  recover  only  nominal  damages  when  he 
has  not  been  evicted,  or  has  not  given  up  possession  to  a  person  having 
and  asserting  a  paramount  title,  or  has  not  bought  in  such  paramount 
title.  lb, 

7.  Same, — ^The  grantee  of  a  warranty  deed  need  not  be  at  the  trouble  and 

expense  of  a  lawsuit  to  resist  a  paramount  claim  to  the  land,  but,  when 
the  claim  is  once  asserted,  not  merely  known  to  exist,  he  may  in  good 
faith  yield  to  it  and  have  his  remedy  on  the  covenants  of  the  deed.    lb. 

8.  Same. — Complaint. — It  is  not  necessary,  in  an  action  for  breach  of  cove- 

nants of  title  brought  by  the  grantbe  of  a  warranty  deed,  to  allege  in 
the  complaint  that  the  grantor  did  not,  after  the  execution  of  the  deed, 
acquire  a  title  which  would  inure  to  the  benefit  of  the  grantee  by 
estoppel  lb. 

9.  Railroad  Track  Across  Lands. — Condition  Subsequent, — A  vendee  who  pur- 

chases land  with  an  open,  graded  railway  track  across  it,  with  its 
embankments  and  excavations  plain  to  be  seen,  purchases  with  notice 
of  whatever  rights  in  said  track  there  may  be  outstanding ;  and  the 
warranty- deed  of  his  vendor  cannot  affect  such  outstanding  rights  in 
third  parties  \  nor  can  he  divest  such  rights  upon  a  breach  by  the  third 
parties  of  a  condition  subsequent  contained  in  the  grant  to  them  by  the 
vendor.  Pauly.  The  ComursvilU^  eic.^  R,  R,  Co,  et  al,^  527 

VENUE 
See  Bill  of  Exceptions,  5  \  Criminal  Law,  ii. 

1.  Change  from  Judge. — Where  a  change  of  venue  from  the  judge  has  been 

granted  on  account  of  his  alleged  bias  and  prejudice  against  the  defend- 
ant in  an  indictment,  another  change  from  another  judge  for  the  same 
cause  cannot  be  granted  to  said  defendant.  Line  v.  The  State,  172 

2.  Refusal  to  Grant  Time  to  Prepare  Application  for  Change  of  Venue, — ^There 

was  no  error  in  refusing  to  give  a  party  time  to  prepare  an  afiidavit  for 
a  change  of  venue  during  the  empanelling  of  the  jury,  on  the  ground 
of  undue  influence  of  the  adverse  party  with  the  people  of  the  county, 
the  applicant,  to  whom  a  continuance  had  immediately  before  been 
refused,  stating  to  the  court  that  the  fact  had  not  come  to  his  knowl- 
edge until  that  time,  though  it  did  not  appear  that  he  had,  at  an  earlier 
time,  used  any  diligence  to  ascertain  whether  such  ground  for  a  change 
existed  or  not.  Witt  ei  al.  v.  Spencer,  253 

3.  Change  from  Judge. — Practice, — Upon  an  application  for  a  change  of 

venue  from  the  judge  because  he  was  a  material  witness  in  the  cause, 
he  appointed  another  judge  to  try  the  cause,  who  failed  to  attend,  and 
the  judge  of  the  court  in  which  the  cause  was  pending  appointed  still 
another  judge,  who  appeared  and  tried  the  cause. 
Held,  that  there  was  no  error  in  such  second  appointment. 

Huits  V.  Hutts,  581 

4.  Same. —  Time  of  Trial. — ^The  judge  granting  such  change  did  not  fix  the 

time  for  the  trial  within  sixty  days,  but  allowed  more  than  that  time 
Ht'ld,  that  this  was  not  error.  Jk. 
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VERDICT. 


1,  Compromise  Verdict — In  an  action  for  unliquidated  damages,  it  did  not 

appear  that  the  verdict  was  the  result  of  a  compromise  from  the  fact 
that  it  was  rendered  for  five  hundred  and  sixty-two  and  one-half  dol- 
lars. The  St.  Louis,  etc.,  Co.  v.  Myrtle,  566 

2.  Same. — In  an  action  for  unliquidated  damages,  the  jury  may,  to  arrive 

at  a  verdict,  resort  to  means  chat  are  not  allowed  in  criminal  actions, 
or  in  civil  actions  where  the  damages  are  liquidated.  /^. 

WARRANTY. 
See  Sale. 

WIDOW. 
See  Married  Woman,  i,  2;  Will,  i,  2,  3. 

1.  Sheriffs  Sale. — Descent. — Statute. — Where  land  owned  in  fee  simple  by 

a  husband  was  sold  under  an  execution  against  him,  in  1S40,  by  the 
sheriff,  the  purchaser  took  the  property  subject  to  the  wife's  inchoate 
dower,  which  was  abolished  by  the  statute  of  descents  of  1852 ;  and,  as 
the  legislature  could  not  in^pair  the  vested  right  of  the  purchaser,  it 
could  not,  and  did  not  in  such  a  case,  substitute  an  estate  in  fee  for  such 
dower ;  and  therefore  upon  the  death  of  such  husband,  after  the  taking 
effect  of  said  statute  of  descents,  the  widow  had  no  interest  in  such 
land.  Taylor  v.  Sample  et  al.,  423 

2.  Same. — Failure  to  Offer  in  Parcels. — ^The  facts  (alleged  in  a  complaint  by 

the  widow)  that  the  land,  in  such  case,  consisted  of  several  separate 
and  distinct  parcels,  and  the  sheriff,  as  returned  by  him,  sold  it  as  a 
whole,  without  offering  it  in  separate  parcels,  did  not  entitle  her  to 
redeem  the  land  or  render  the  sale  void.  Ih, 

3.  Right  in  Estate  of  Deceased  Husband. — The  right  of  a  widow  in  the  prop- 

erty of  her  deceased  husband  must  be  determined  by  the  lAw  in  force 
at  the  death  of  the  husband.  Leib  et  al.  v.  Wilson,  Adm^r,  550 

4.  Same. — Statute  Construed. ---^y  the  statute  in  force  in  1870  (Acts  1869,  Reg. 

Sess.,  31,  and  3  Ind.  Stat.  219),  a  widow,  if,  from  any  cause,  she  failed 
or  refused  to  take  articles  of  personal  property,  at  the  appraised  value, 
to  the  full  amount  of  five  hundred  dollars,  or  any  part  thereof,  was 
entitled  to  receive  that  amount,  or  the  residue  thereof,  in  cash,  out  of 
the  first  moneys  received  by  the  executor  or  administrator  whether 
derived  from  personal  or  real  estate.  3, 

WILL. 

I.  Estate  Upon  Condition. — A  testator  devised  certain  real  estate,  a  farm,  to 
his  wife  for  her  life,  desiring  her  to  retain  possession  of  certain  parts 
of  it,  and  that  A.  should  remain  on  and  cultivate  the  farm  during  the 
life  of  the  testator's  wife,  on  condition  that  he  would  keep  the  farm 
in  repair  and  pay  annually  one-half  of  the  products  thereof  for  the  use 
of  said  wife  and  for  the  purpose  of  paying  taxes,  expenses,  etc.  And 
if  A.  should  remain  on  the  farm  and  comply  with  the  requirements  of 
the  will,  and  should  survive  the  testator's  wife,  then  he  devised  to  A. 
the  farm  in  fee  simple;  but  if  the  testator's  wife  should  survive  A., 
then  he  devised  the  farm  to  her  in  fee  simple.  After  the  death  of  the 
testator,  A.  sold  and  conveyed  his  right,  title  and  interest  in  the  farm 
to  the  widow  of  the  testator,  who  in  turn  conveyed  it  to  another  per- 
son. Action,  after  the  widow's  death,  by  the  testator's  heirs,  to  recover 
possession  of  the  land  from  one  holding  title  through  said  conveyance 
of  the  widow. 

Held,  that  the  will  gave  the  widow  an  estate  in  fee  simple,  and  A.  an  estate 
in  fee  simple  on  condition ;  but, 
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Held^  also,  thai  whatever  were  the  rights  of  said  devisees  as  between  them- 
selves, the  title  passed  out  of  the  devisor  by  his  will,  and  no  title 
passed  from  him  to  his  heirs,  who  could  not  have  taken  advantage  of 
condition  broken,  the  services  being  due  to  the  widow,  who  waived 
them  by  the  acceptance  of  said  conveyance  from  A. ;  and  the  widow 
having  conveyed  the  land  in  her  lifetime,  no  title  passed  to  her  heirs. 

Clark  et  aL  v.  Barton^  165 

2.  Interest  on  Legacies^ —  Widow, — It  is  a  general  rule  that  where  a  general 

legacy  is  given,  no  time  of  payment  being  specified,  it  will  draw  inter- 
est only  after  the  expiration  of  a  year  from  the  death  of  the  testator ; 
but  there  are  exceptions  to  the  rule;  as,  where  a  husband,  indebted 
fifteen  thousand  dollars,  owning  stocks,  bonds,  notes  and  mortgages  of 
the  value  of  fifty-seven  thousand  dollars,  thirteen  hundred  acres  of 
unimproved  real  estate  and  a  family  residence,  by  his  will  gave  to  his 
wife,  in  lieu  of  her  interest  in  his  estate  provided  by  statute,  the 
family  residence,  with  the  furniture  and  personal  property  thereof^  also 
eight  thousand  dollars  in  money,  the  payment  of  which  was  made  a 
charge  on  the  residue  of  his  estate,  and  gave  to  his  son  all  the  residue 
of  his  estate,  the  personal  estate,  which  was  earning  and  bearing  inter- 
est and  dividends,  being  equally  with  the  real  estate,  and  perhaps  pri- 
marily, bound  for  the  payment  of  the  eight  thousand  dollars,  that  1^- 
acy  should  have  been  paid  to  the  widow  with  interest  from  the  date  of 
the  testator's  death.  Ccue  v.  Case^  277 

3.  Contest  of  Will. — ^The  right  of  a  widow  to  what  her  deceased  husband's 

will  gives  her  is  not  affected  by  her  unsuccessful  contest  of  the  wilL  lb. 

4.  Inconsistent  Provisions, — Where  there  are  two  provisions  in  a  will  which 

are  inconsistent,  that  which  is  posterior  in  local  position  must  be  taken 
to  denote  the  intention  of  the  testator,     ffoldefer^  Guard, ^  v.  Teifel^  343 

5.  Same, — A  testator  bequeathed  to  seven  persons,  numbering  and  naming 

them,  his  mortgages,  notes  and  cash,  to  be  divided  among  them  so  that 
the  first  four  should  <*get  their  shares  right  off,  as  soon  as  the  aflRiirs" 
could  be  settled ;  while  the  fifth  was  <*  to  have  her  share  if  she  returns 
cured  from  the  hospital ;  if  she  does  not  return  cured,  or  not  at  all,  her 
children  are  to  inherit  her  share  in  eoual  parts  when  they  are  of  age." 
The  sixth  was  to  get  **  five  dollars  in  his  own  hands,  while  his  children 
are  to  have  the  balance  of  his  share  when  they  are  of  age,  also  equally 
divided  amongst  them."  The  seventh  and  last  numbered  **  share  is  also 
to  be  equally  divided  among  his  children  when  they  are  of  age."  By  a 
subsequent  clause  the  testator  directed  that  his  son  H.  should  have  <*  the 
authorization  and  power  to  collect  all  said  money,  due  me  by  mortgages 
or  notes,  and  shall  divide  and  distribute  the  same  as  above  mentioned." 
Held,  in  an  action  by  said  seventh  and  last  numbered  legatee,  as  guardian 
of  his  minor  children,  against  said  H.,  who,  as  executor,  had  made  final 
settlement  and  had  been  discharged,  to  recover  the  amount  of  the  last 
numbered  legacy,  that  the  plaintifi*  had,  personally,  no  right  to  any  part 
of  said  share,  and  that  neither  of  his  children  was  entitled  to  claim  his 
or  her  share  until  arrived  at  majority.  Ih, 

6.  Construction. — EsUite  Devised, — Statute, — Section  5,  page  4S5,  Rev.  Stat. 

lS43f  which  provided,  that  **  every  devise  of  lands  shall  be  construed-, 
to  convey  all  the  estate  of  the  devisor  therein,  which  he  could  lawfully 
devise,  unless  it  shall  manifestly  appear  by  the  will  that  the  devisor 
intended  to  convey  a  less  estate,"  is  not  now  in  force,  having  been 
repealed  by  act  of  June  i8th,  1852,  i  G.  &  H.  534. 

Smith  et  ux.  v.  Mnser,  419 

7.  Same, — A  testator,  in  1864,  devised  to  his  wife,  in  lieu  of  her  interest  in 

his  lands,  a  certain  tract  of  land,  generally,  without  any  words  of  limi- 
tation. He  then  devised  to  her  another  tract  of  land  during  her  natu- 
ral life.  He  then  devised  to  his  daughter  and  her  heirs,  at  the  death 
of  his  wife,  **  the  real  estate  aforesaid." 
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mk  Ueidt  that  in  said  first  mentioned  tract  the  widow  took  only  a  life  estate.  lb, 

^^■n  8.    Construction, — A  testator  bequeathed  a  certain  sum  to  his  daughter  A., 

^v  directing  in  his  will  that  it  "  is  not  to  be  paid  to  her  as  long  as  she 

^^n:  remains  the  wife  of  her  present  husband^  but  is  to  be  put  at  interest  by 

:itr  -  my  executor,  and  the  interest  paid  to  her  in  person.     If  her  husband 

dies  before  her,  said  money  is  then  to  be  paid  to  her.     If  she  dies 
^-<-.%  -  before  her  said  husband,  then  said  money  is  to  go  to  her  children,  if 

■  ^  any;  and  if  she  leaves  no  descendants,  then  the  same  to  revert  to  my 

estate."     After  the  testator's  death,  A.  procured  a  divorce  from  her 
v.-  said  husband,  and  intermarried  with  another  man,  and  subsequently, 

. ".  after  demand,  sued  the  executor  of  said  will  to  recover  the  amount  of 

said  legacy  held  by  him. 
^X  Heldf  that,  as  she  was  no  longer  the  wife  of  the  husband  alluded  to  in  the 

^.r  will,  she  was  entitled  to  recover.       Gilbert  et  ux,  v.  Wielsclk,  Adm^r,  491 

t-,  WITNESS. 

See  Criminal  Law,  8 ;  Vendor  and  Purchaser,  4. 

1.  Imtruction, —  Credibility  of  Witness,  —  After  instructing  a  jury  that,  in 

deciding  upon  the  credibility  of  a  witness,  they  may  consider  certain 
specific  things,  it  is  error  to  further  instruct  that  they  may  consider 
whatever  else  they  may  have  seen  or  heard  during  the  trial  that  should 
go  to  the  credibility  of  the  witness,  Paris  v.  Strong-,  339 

2.  Contract  vrith  Administrator, — A  party  holding  a  claim  against  an  estate, 

based  on  a  contract  made  with  the  administrator,  is  a  competent  wit- 
ness in  his  own  behalf.  VoiUs  et  cd,  v.  VoiUs^  385 
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